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Hon. Scott S. Harris

Clerk of the Court of the United States
One First Street NE

Washington, DC 20543

Re: Trump v. Hawaii, No. 17-965 (oral argument held April 25, 2018)

I am a Professor of Law at the Scalia Law School, George Mason University, and co-
author of an amicus brief in this case, filed on behalf of a group of constitutional law
scholars. See Trump v. Hawaii, No. 17-965, Br. of Amici Curiae Constitutional Law
Scholars.

I write to supply the Court with additional information about the September 15, 2017
report by the Secretary of Homeland Security assessing restrictions on entry nationals of
certain countries, which forms the supposed justification for the President’s executive
Proclamation, whose legality is being challenged in this case. ! During oral argument, the
Solicitor General relied on the report to support the legality of the Proclamation, but declined
to reveal its contents to the Court, arguing that the judiciary “owes” the Executive Branch “a
very strong presumption that what is being set out there is the truth.” Trump v. Hawaii, No.
17-965, Oral argument tr. at 25-27. He also claimed that the report created a “neutral
baseline™ of security criteria that were evenly applied to “every nation in the world,” and that
the supposed use of these criteria undercuts the otherwise obvious inference that the true
purpose of the Proclamation was to implement the President’s campaign statements
promising a “Muslim ban.” /d. at 15. The evidence indicates that the Solicitor General’s
statements are inaccurate. Their misleading nature undercuts the basis for deference to the
executive in this case.

The Proclamation states that the report evaluated the security situation, the identity-
management systems, and information sharing capabilities, protocols, and practices in nearly
200 countries. Presidential Proclamation Enhancing Vetting Capabilities and Processes for
Detecting Attempted Entry Into the United States by Terrorists or Other Public-Safety
Threats, Sept. 24, 2017. In his October 5, 2017 letter to this Court, the Solicitor General
refers to the report as “a thorough, worldwide review” (p. 5). During oral argument, he

! For a more detailed statement of many of the points made in this letter, see Ilya Somin, Evidence Indicates
there is no “Extensive” Analysis Backing Trump’s Travel Ban, Volokh Conspiracy. REASON, May 24, 2018,
available at https://reason.com/volokh/2018/05/24/evidence-indicates-there-is-no-extensive.




referred to it as the culmination of an “extensive worldwide process™ that resulted in a policy
that “applied a neutral baseline to every country in the world.” Trump v. Hawaii, Oral arg. tr.,
at 14-15. However, in Brennan Center for Justice v. U.S. Department of State, No. 17 Civ.
7520, the government disclosed the length of its final September 15, 2017 report. This new
information indicates that the Solicitor General’s statements are inaccurate.

The report is a 16-page document with a single page attachment. See Vaughn Index,
February 23, 2018, contained in an attachment to this letter. These 17 pages make available
less than a tenth of a page for each country of the nearly 200 countries supposedly evaluated.
On a typical page, that would be fewer than 60 words—significantly shorter than this
paragraph—to detail results for each country. Yet the number of words dedicated to non-
travel ban countries must be even fewer than the 60-word average because the government
has said that the report included the information in the 12-page Proclamation that explains
the criteria for inclusion and provide facts about the eight travel ban countries. See
Proclamation, Sections 1(h), 1(i), and 4; Oral arg., at 26-27. If the report dedicated the entire
other 5 pages to reviewing the non-travel ban countries, that would leave at most 16 words
per country. See David J. Bier, Government Claims it Has “Extensive” Analysis Backing the
Travel Ban — It’s Not True, CATO AT LIBERTY, May 24, 2018, available at
https://www.cato.org/blog/government-claims-it-has-extensive-analysis-backing-travel-ban-
its-not-true (describing the limitations of the report in greater detail).

I do not believe that the government can fairly characterize this level of review as
“extensive” or “thorough.” For comparison, the State Department issues an annual report on
the terrorism situation in most countries in the world that is 447 pages long. /d. That report is
2,529 percent longer than the Secretary of Homeland Security’s report that purportedly
analyzed terrorism as well as the identity systems and information sharing practices in every
country in the world. The length of the report alone gives the court reason to question the
accuracy or completeness of the claims that the government has made about its review, and it
raises the concern that the government is not accurately representing other substantive
aspects of the report.

It is also inaccurate to suggest that the report creates a “neutral baseline™ that was equally
applied to all the nations of the world. Far from equally applying “neutral criteria,” the
administration in fact applied its standards in a highly inconsistent matter that undermines
any claim that the supposedly neutral criteria were the true basis for the Proclamation. The
criteria cited by Petitioner simply cannot explain which nations were included in the
Proclamation and which ones excluded. See Trump v. Hawaii, 17-965, Br. of Amicus Curiae
Cato Institute, at 10-21, (describing these inconsistencies in detail).

In cases where there is evidence that a seemingly neutral policy was actually motivated by
unconstitutional discrimination on the basis of race, ethnicity, or (in this case) religion, the
government must prove that it had a legitimate basis for the policy that would have led it to
adopt it anyway. See Vill. of Arlington Heights v. Metro. Hous. Dev. Corp., 429 U.S. 252,
266-67,270n.21(1977) The Petitioner claims that the “extensive” worldwide study and
the “neutral” criteria developed as a result of it qualify as a legitimate basis for the
Proclamation.




If the supposedly extensive analysis is actually no such thing, and the “neutral” criteria are
not being consistently applied, that makes it highly like that the true purpose of the
Proclamation was to make good on the President’s anti-Muslim campaign promises. It
suggests he was telling the truth when he repeatedly said that the “territorial” policy
embodied in the Proclamation is just an extension of the Muslim ban. See David J. Bier, A
Dozen Times Trump Equated his Travel Ban with a Muslim Ban, CATO AT LIBERTY (Aug. 14,
2017, 12:06 PM), https://www.cato.org/blog/dozen-times-trump-equated-travel-ban-
muslim-ban (enumerating numerous such statements by the Petitioner).

Petitioner claims that government deserves special deference in immigration and
national security cases. I believe that such deference is unjustified in the present case,
because the First Amendment's restrictions on religious discrimination constrain federal
power over immigration no less than all other exercises of federal authority. See Br. of Amici
curiae Constitutional Law Professors, supra. But even if some degree of special deference
would otherwise be appropriate, it should not apply in a case where there is strong evidence
that the government is not acting in good faith. The main justification for deference is the
executive's special expertise on national security matters. But any such expertise is irrelevant
in a case where the government has made inaccurate and misleading representations about its
purposes, a circumstance that adds to the already extensive evidence indicating that national
security is not the true motive underlying the policy in question. '

Sincerely yours,
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[lya Somin




