






Winter 2015–2016 / Regulation / 51

“license and regulate” professional speech “without running afoul 
of the First Amendment” at all.

Talking Professions

Under professional speech theory, even businesses that consist 
entirely of speech have been deemed “conduct” and stripped 
of constitutional protection. The most noteworthy example is 
psychology, a business that—unlike psy-
chiatry—involves no medicines, but only 
speech and other forms of communica-
tive therapies. Although no state licensed 
psychologists until the 1940s, every state 
today requires them to get some form of 
government certificate before practicing 
the profession. When a group of thera-
pists challenged California’s licensing 
law in 2000, the Ninth Circuit upheld 
it, citing Jackson’s and White’s opinions 
for the proposition that psychotherapy 
is conduct, “not speech.” Thus, “although some speech interest 
may be implicated,” California’s licensing requirement was “a 
valid exercise of its police power to protect the health and safety 
of its citizens and does not offend the First Amendment.”

Yet the effort to distinguish speech from conduct breaks down 
when one examines the legal definition of psychology. Califor-
nia defines psychology as the use of “psychological principles, 
methods, and procedures of understanding, predicting, and 
influencing behavior,” which include the “prevention, treatment, 
and amelioration of psychological problems and emotional and 
mental disorders,” as well as any effort to help a person “modify 
feelings, conditions, attitudes,” or change “behavior[s] which are 
emotionally, intellectually, or socially ineffectual or maladjustive,” 
or even just to “acquire greater human effectiveness.” Whatever 
that last phrase might mean, it is clear that this is a list of dif-
ferent types of speech. If applied literally, the law would forbid 
an incalculable number of personal interactions: talking with a 
friend about her feelings, texting a classmate about how to get a 
date, taking one’s sister to dinner to lessen her job-related stress, 
or even praying together about a moral dilemma. Sensing this 
problem, California lawmakers sought to exempt such acts by 
adding a list of exceptions: clergymen, hypnotists, social workers, 
and even dentists, optometrists, and lawyers—who receive no 
training in psychology whatsoever—need not get licenses. Also 
exempt is anyone who engages in psychology for free.

These exceptions are common sense, but they also contradict 
the case for requiring licensure. If, as the Ninth Circuit held, 

“the adverse effects of incompetent psychotherapy could include 
sexual activity between a client and therapist, deteriorating mental 
health, family, job, and relationships of the patient, and even sui-
cide,” there is no sense in excusing priests, dentists, or attorneys 
from the requirement, let alone exempting anyone who engages 
in psychology for free. Bad advice or a lack of sympathy from 

an acquaintance is just as likely to cause the same harms. Had 
the court regarded the psychologist licensing requirement as a 
restriction on speech, this extraordinarily broad and self-contra-
dictory prohibition would have been ruled unconstitutional. But 
because psychologists offer personalized advice—or, in Justice 
White’s words, take patients’ affairs personally in hand—the 
court regarded it as a restriction on conduct, subject only to the 

lax “rational basis” test.
One consequence of regarding psychology as conduct instead 

of speech is that it allows lawmakers to forbid doctors from offer-
ing certain kinds of therapy. In 2013, California and New Jersey 
forbade psychologists from trying to help people change their 
sexual orientation. Several therapists sued, arguing that this was a 
form of censorship, and they lost on the grounds that psychology 
is only conduct, not speech. Indeed, the Ninth Circuit ruled that 
psychologists were entitled to no First Amendment protection at 
all, a position the Third Circuit criticized even while it upheld New 
Jersey’s prohibition. Their East Coast colleagues considered the 
Ninth Circuit’s “enterprise of labeling certain verbal or written 
communications ‘speech’ and others ‘conduct,’” to be “unprin-
cipled and susceptible to manipulation.” Drawing the line, as 
the Ninth Circuit did, “between utterances that ‘communicate 
information or a particular viewpoint,’ and those that seek ‘to 
apply methods, practices, and procedures,’” invited abuse:

For instance, consider a sophomore psychology major who 
tells a fellow student that he can reduce same-sex attractions by 
avoiding effeminate behaviors and developing a closer relation-
ship with his father. Surely this advice is not “conduct” merely 
because it seeks to apply “principles” the sophomore recently 
learned in a behavioral psychology course. Yet it would be 
strange indeed to conclude that the same words, spoken with 
the same intent, somehow become “conduct” when the speaker 
is a licensed counselor…. To classify some communications as 

“speech” and others as “conduct” is to engage in nothing more 
than a “labeling game.”

Yet while the Third Circuit ruled that psychology does qualify 
as speech, it also refused to apply the full “strict scrutiny” test 
that protects most types of speech against censorship. Citing the 
Thomas and Lowe concurrences, the judges concluded that “special 

Where the commercial speech doctrine provides at  
least some constitutional security, the government may 
“license and regulate” professional speech “without run-
ning afoul of the First Amendment” at all.
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rules” apply when states try to restrict “speech that occurs pursu-
ant to the practice of a licensed profession,” and that the state 
could therefore ban speech by professionals if the ban “directly 
advance[s] the State’s interest in protecting its citizens from 
harmful or ineffective professional practices.”

More Protection—or Less?

This ruling only adds another layer to the already weird doc-
trine of professional speech. Justice Jackson had warned in 
Thomas that the state’s power to regulate medical practice 
should not be broadened to allow states to “make it a crime 
publicly or privately to speak, urging persons to follow or 
reject any school of medical thought,” yet that is precisely what 
California and New Jersey were doing. The professional speech 
doctrine actually gives government more power to censor the 
speech of trained experts than that of ordinary laymen. Profes-
sionals are educated and trained in their 
subject area, and are expected to exercise 
considered judgment on behalf of their 
clients. But because courts classify pro-
fessionals’ speech as a type of conduct 
subject to broad legislative control, law-
makers—who typically lack that special-
ized knowledge, and who are often moti-
vated by political considerations—can 
override the judgments of professionals 
who know the subject best. This paradox 
plagues professional speech cases. The 
Ninth Circuit declared in 2002 that “professional speech may 
be entitled to ‘the strongest protection our Constitution has 
to offer.’” Yet the Eleventh Circuit held 12 years later that First 
Amendment protections “approach a nadir” when a profes-
sional “exercis[es] his or her professional judgment.” 

This confusion affected not only the psychotherapy decisions, 
but also recent cases involving laws that dictate what abortion 
providers may—or must—say to their patients. When the Texas 
legislature ordered physicians to display to patients the sonogram 
of a fetus, play the sound of its heartbeat, and explain fetal organ 
development in layman’s terms, several doctors sued, arguing 
that this violated their right not to be forced to say things they 
do not believe. The Fifth Circuit ruled against them. The law, it 
said, was only a “regulation of medical practice,” subject to “the 
antithesis of strict scrutiny.” 

The Fourth Circuit, by contrast, recently struck down a North 
Carolina law that forced doctors not only to display the sonogram 
and play the heartbeat, but also to describe the fetus in terms 
designed to pressure the patient into withdrawing from the 
procedure. Doctors were even required to keep speaking if the 
patient became upset, asked the doctor to stop, or covered her 
eyes and ears. Declaring that doctors do not “forfeit their First 
Amendment rights” by practicing medicine, the court found 
that the requirement “interferes with the physician’s right to free 

speech beyond the extent permitted for reasonable regulation of 
the medical profession, while simultaneously … interfering with 
the physician’s professional judgment.” Where the Fifth Circuit 
had found that a doctor’s professional status stripped him of 
constitutional protections, the Fourth Circuit found that “the 
government’s regulatory interest is less potent in the context 
of a self-regulating profession like medicine,” and that courts 
should be skeptical when the government interferes with the 

“independent medical judgment that professional status implies.” 

Lack of Definition

Not only are courts divided as to whether professional status 
should come with less constitutional protection or more, they 
have also failed to fashion a working definition of “professional 
speech.” Justice White described it as speech “incidental to the 
conduct of the profession,” but judges have also applied this doc-

trine to professions—including fortune telling and psychother-
apy—in which speech is the profession, not merely “incidental” to 
it. It is unclear whether the professional must be providing some 
service for money in addition to the speech before the doctrine 
applies, or whether the speech in question must be related to 
the service at all before the First Amendment shield is lowered.

This ambiguity played an important role in a recent case 
involving a Florida law that forbids doctors from asking patients 
whether they own guns. Some physicians’ groups, including the 
American Academy of Pediatrics, recommend that their members 
ask such questions, along with questions about whether patients 
smoke, drink, own swimming pools, or have other risk factors in 
the home. Patients remain free to not answer, but that was not 
enough for state lawmakers, who passed a law barring doctors 
from asking the gun question at all. Doctors sued, arguing that 
the law interferes with their free speech.

The Eleventh Circuit upheld the law, declaring that, notwith-
standing the fact that legislators are not physicians, they could 

“determin[e] that inquiry about firearm ownership … falls outside 
the bounds of good medical care,” and could impose that deci-
sion on doctors. That ruling directly conflicts with a 2002 Ninth 
Circuit case that struck down a White House effort to block doc-
tors from recommending medical marijuana to patients in states 
that have legalized it. Citing “the core First Amendment values 

The professional speech doctrine gives government  
more power to censor the speech of trained experts than 
that of ordinary laymen, even though professionals are 
educated and trained in their subject areas. 
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of the doctor-patient relationship,” the Ninth Circuit ruled that 
the government could not “punish physicians on the basis of 
the content of doctor-patient communications.” It considered 
government efforts to “condemn[] expression of a particular 
viewpoint, i.e., that medical marijuana would likely help a specific 
patient,” to be “troubling,” and concluded that “being a member 
of a regulated profession” does not “result in a surrender of First 
Amendment rights.”

Under the ordinary First Amendment rules, forbidding a doctor 
from speaking on a particular subject would obviously cross the 
line. In Reed v. Gilbert (2015), the Supreme Court emphasized that 
it is unconstitutional to restrict what people may say based either 
on who they are or what message they want to express, “regardless 
of the government’s benign motive, content-neutral justification, 
or lack of ‘animus toward the ideas.’” Yet the professional speech 
doctrine disregards those rules and—as the Eleventh Circuit admit-
ted when upholding the Florida law banning doctors’ questions 
about guns—lets states “discriminate on the basis of the speaker’s 
identity” and “on the basis of the content of the speech.”

The Growing Importance of  
Professional Speech

These confusions are not just puzzles for constitutional lawyers: 
they present a set of increasingly difficult problems for one of the 
fastest-growing sectors of the American economy: telecommu-
nications-based businesses. Blogs and smart-phone apps often 
convey information for a fee, helping consumers get informa-
tion and advice, and to buy and sell products or services. These 
activities consist entirely of communication, but government 
often classifies them as conduct, subject to restriction. Nowhere 
is this more obvious than in the growing field of “telemedicine.”

Telemedicine—the use of communications technology to link 
patients with doctors or computer programs that can assess their 
conditions and prescribe treatment—holds great promise for 
patients who find it difficult to meet in person with a doctor or 
cannot afford frequent hospital visits. Some new smart phone 
apps enable patients to contact doctors across the country to ask 
questions by text message in real time. Other apps help diabetics 
track their glucose levels. Still others tell users when to apply more 
sunscreen. Telemedicine goes beyond merely providing informa-
tion, like books or Google searches: patients can have their specific 
needs assessed and get personalized advice. This often runs afoul 
of state laws forbidding the unlicensed practice of medicine.

No state is more rigidly opposed to telemedical innovations 
than Texas, which according to the 2015 report of the American 
Telemedicine Association imposes the nation’s most stringent 
limits on remote medical practice. Notwithstanding the fact 
that the state has a doctor shortage—27 of its counties have 
no primary-care physicians at all, and 16 counties have only 
one—Texas medical regulators imposed a rule in April that pro-
hibits doctors from establishing a doctor-patient relationship by 
telephone, email, or text-message, meaning that a doctor must 

examine a patient in person before providing advice or prescrip-
tions—thereby eliminating the great advantage of telemedicine. 

Many of the state’s doctors objected to the rule, echoing the 
words of retired U.S. senator (and doctor) Bill Frist, who asked in 
a March 2015 Forbes column why a doctor who has visited with 
a patient for 15 minutes is automatically considered qualified, 
while a doctor with a long-lasting telephonic relationship with 
a patient is not. “The idea of separating the visit and the exam 
from care is a fundamental reversal of what we learn,” Frist wrote. 

“But we must remember that telemedicine is not the practice of 
medicine, but a tool for the delivery of care. And it’s a tool with 
a proven track record and support in the medical community.” 
But as is often the case with licensing regulations, the rules are 
often used, not to protect patients, but to protect doctors from 
having to compete economically.

Although Hines’s case involves animal medicine rather than 
human, it is a typical example of the censorship that Texas’s 
medical licensing restrictions impose. Lone Star State lawmak-
ers defined the practice of veterinary medicine in such a way as 
to prohibit veterinarians from advising people about animal 
health without examining the animal in person—thus overriding 
Hines’s own professional judgment. This means a layman may 
tell someone over the phone that, say, a certain brand of cat food 
will help a cat’s digestive condition, but Hines can be criminally 
prosecuted for doing the same thing. 

His service—offering pet owners a convenient alternative to 
in-person veterinarian visits—was an innovative and cost-effective 
solution for people who found visits to the vet expensive and time-
consuming. But state officials shut it down. He’s now waiting to 
see if the Supreme Court will consider his case.

Even aside from telemedicine, the First Amendment promises 
crucial protections for people whose business it is to speak—yet the 
Supreme Court has failed to make good on that promise. By leaving 
the question unaddressed, the justices have allowed lower courts 
to fashion a maze of contradictory standards that give government 
officials too much power to interfere with the judgments of the very 
people who are best trained to speak on the subject at hand—and to 
censor what they have to say. Given the American economy’s trend 
toward an information and communication-based economy, it’s 
time the Court made clear that censorship of any speech—including 
that by professionals—is intolerable.
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