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typical disclosure is over 10,000
words and requires managing
much information, but costs
the government trivially.” The
disclosures, the authors con-
clude, divert resources away
from important campus needs
(safety and otherwise), but have
hardly any effect on either the
targeted decisionmakers or the
incidence of campus crime. TR e Mo

That story exemplifies the

that disclosures be written
in simple language. Thus,
Congress passed the Plain
Writing Act of 2010 and the
Dodd-Frank Act insists that
disclosures must give finan-
cial consumers “timely and
understandable informa-
tion.” But the simplification
approach cannot improve
matters, Ben-Shahar and

Schneider explain. “At base,

general truth about manda-
tory disclosure: it entails
vastly more cost than benefit.

Why is disclosure almost Disclosure
always a failure as a public
policy tool? The authors argue
that, at root, it is because non-
specialists cannot make com-
plicated and unfamiliar deci-
sions that properly utilize the
disclosed information. Requiring that, e.g.,
prospective mortgage borrowers sign off
on a stack of disclosures that are supposed
to help them avoid making a bad choice
in home financing is unlikely to do them
any good. Nor is requiring a person who is
contemplating a medical procedure to read
and sign a lengthy document informing
him about all the procedure’s pros and
cons apt to help him make the best decision
for his well being.

Even if individuals understand the
language put in front of them, which is
rarely the case, mastering the pertinent
concepts and sensibly applying them to
the decision at hand is beyond the capaci-
ties and time constraints of nearly all of
us. When people have to make important
decisions, the authors observe, what they
need is good advice, not a pile of words
and data that usually make them go into
“Whatever” mode.

Better disclosure? /| Sometimes, the Dis-
closurites realize that their solution often
does little good because most people can’t
understand the material thrown at them.
The Disclosurites believe the way to make
all that information more digestible is
through yet another mandate, requiring
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simplifying fails because the
complex isn’t simple and can’t
be made so. Simpler words
mean more words and longer
(hence harder) documents,”
they argue. Putting disclo-
sures into easier words does

nothing to make difficult ideas

B o comprhensbe

Another simplification
gambit is to reduce the disclosure to a
“score”—e.g., the restaurant sanitation
grades one often sees prominently posted.
Disclosurites have touted this as proof of’
the success of their endeavors, crediting such
scores with a decline in food-related hospi-
talizations. The authors, however, point to
research done in New York and San Diego

Mastering the pertinent concepts and
sensibly applying them to the decision
at hand is beyond the capacities and
time constraints of nearly all of us.

Politics of disclosure | As with regulation
in general, disclosure mandates have been
subject to a ratchet effect. Lawmakers keep
adding new ones and expanding old ones,
but almost never is a disclosure pared
down, much less eliminated. Ben-Shahar
and Schneider observe that lawmakers
face a collective action problem in that
it is easy and uncontroversial for them to
push for more disclosure, but if any one of
them were to take a stance in favor of less,
he would be attacked as an enemy of the
consumer. The structure of our politics
locks us into a bad, ever-upward trajectory.

Sometimes mandatory disclosure is
used to further hidden agendas, intended
not to inform people but to scare them
away from choices that some lawmakers
and interest groups object to ideologi-
cally. For example, disclosure requirements
concerning genetically modified foods are
less about informed decisions than about
driving consumers toward supposedly
healthier, more environmentally conscious
purchases. Disclosures of that kind, how-
ever, don’t seem to have any more effect on
consumer behavior than other mandates.

Faced with the criticism that their pet
policy does little good, Disclosurites often
retreat to making the argument that giving
people more information
can’t do any harm. Ben-
Shahar and Schneider
respond that overloading
Americans with informa-
tion is detrimental:

that found no discernible health benefits
from the restaurant grades. Instead, the
scoring system appears to have caused a
misallocation of inspection resources. Dig-
ging further into this research, Ben-Shahar
and Schneider discovered that there really
is no way of accurately encapsulating all
of the factors that go into food safety in a
single score. Moreover, inspectors are not
machines and score very subjectively. So,
while the scores seem to be objective and
useful to diners in deciding where to eat, in
fact they are neither.

Mandates can do harm,
harm that is dispropor-
tionately borne by exactly the people
who most need protection. This harm is
unintended and unnoticed, but harm it
is—and in several forms: mandates can
undercut other regulation, deter law-
makers from adopting better regulation,
impair decisions, injure markets, exacer-
bate inequality, and in some important
cases, cripple valuable enterprises.

They proceed to back up that indictment.

People are apt to think that because
some transaction is accompanied by a lot
of official disclosures, it must be all right.
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Information that might raise important
doubts gets overshadowed or buried in the
mountains of pages. For instance, sharp and
ethically dubious practices by lenders thatat
least arguably should be dealt with through
direct regulation have escaped judicial sanc-
tion simply because all the mandatory dis-
closures were made to the hapless borrower.

The simple time cost of mandated dis-
closures can be harmful and even fatal.
Medical centers that require head-injury
patients to sign off on disclosures intended
to ensure that they make fully informed
decisions about the pros and cons of a treat-
ment often take an hour longer to deliver
care than centers that do not put patients
through the ordeal of informed choice. As
emergency responders say, the first hour
after an injury is the “golden hour” when

treatment seems to have the greatest effect
on a patient’s long-term outcome. Not sur-
prisingly, one study of emergency medical
disclosures concludes that “the resultant
delay in starting treatment could be lethal.”

On the other hand, disclosure laws have
been used as a sword by customers to inflict
damage on sellers who failed to comply
perfectly with every aspect of a disclosure
law. Lawyers have come up with a term for
this: the disclosure defense game.

Conclusion/ After thoroughly exploring the
failure of mandated disclosure to achieve
any detectable improvement in the deci-
sions Americans make and demonstrating
its serious unintended side effects, Ben-Sha-
har and Schneider arrive at the point where
the reader expects them offer a solution. If

mandatory disclosure is bad policy, what
would you replace it with? Their answer:
nothing. Asking what to replace mandated
disclosure with, they write, “implies that
[it] was doing something that needs to be
replaced. Our argument has been that it
accomplishes so little that eliminating it
would deny few people anything.”

The authors observe that we are sur-
rounded by unbelievable amounts of infor-
mation—often free—that people can and do
utilize to make better decisions. Often they
rely on trusted friends, consultants, and
information aggregators (who do not need
disclosure mandates to perform their ser-
vices) when they have big decisions to make.
Disclosure mandates waste a lot of time and
paper, but are almost entirely irrelevant to
people’s decision processes.
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Fannie and Freddie

“Stealing Fannie and Freddie,” by Jonathan
Macey and Logan Beirne. April 2014. SSRN
#2429974.

“The Fannie and Freddie Bailouts through
the Corporate Lens,” by Adam B. Badawi
and Anthony J. Casey. March 2014. SSRN
#2410887.

annie Mae and Freddie Mac have

been under government conserva-
torship since 2008. The government
purchased preferred shares of the two
government-sponsored mortgage lending
firms that were severely damaged in the
financial crisis, and shored them up by
injecting $189.5 billion. In 2012, the U.S.
government revised the terms of the con-
servatorship so that it now takes all positive
cash flows from Fannie and Freddie, leav-
ing nothing for the firms’ shareholders. As
of early 2014, the flow back to the Treasury
had exceeded the $189.5 billion advanced.
Academics are divided in their reaction

PETER VAN DOREN is editor of Regulation and a senior
fellow at the Cato Institute.

to the 2012 changes and a subsequent law-
suit by shareholders against the govern-
ment. Some, including Yale Law School’s
Jonathan Macey and Logan Beirne, the
authors of the first paper reviewed here,
argue that the federal conservatorship has
acted only on behalf of the interest of tax-
payers rather than all Fannie and Freddie
creditors, including shareholders, and is
eroding the rule of law concerning the
treatment of the owners of assets.

Adam Badawi of Washington Univer-
sity School of Law and Anthony Casey
of the University of Chicago Law School,
the authors of the second paper, hold the
opposing view. They argue thatin the third
quarter of 2012, when the federal govern-
ment changed the financial arrangements
to take all future positive cash flows, the
value of shareholder equity in Freddie alone
was -$68 billion. That s, for the sharehold-
ers to earn anything, Freddie would first
have to earn $68 billion, which was more
than Freddie had earned in the 19 years
prior to its financial difficulties (1988-
2006). But if Freddie lost only $4 billion
more (which is the amount of losses per
week in 2008-2009), the senior preferred

Treasury shares would be worthless. The
data for Fannie were even worse: it would
have to earn $114 billion before common
shareholders would earn anything, which
is more than it had earned in the 27 years
prior to the financial crisis. The authors
argue that when equity’s real value is nega-
tive, the directors’ duty to maximize the
value of the firm is the practical equivalent
of aduty to creditors and not shareholders.
The authors argue that the government’s
actions are consistent with what we would
expect from a private creditor and do not
violate shareholder rights.

Regional
Development

“Are Cities the New Growth Escalator?” by
Enrico Moretti. May 2014. SSRN #2439702.

ities with differing percentages of
college graduates appear to be in
different universes with regard to
wages. High school graduates in cities with
many college graduates make more than
college graduates in cities with relatively
few college graduates. High school gradu-
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ates in Boston average $62,000 per year,
or 44 percent more than college graduates
($44,000) in Flint, Mich. The economic
disparities across cities are larger than the
disparities across education levels.

Why do employers in expensive cities
put up with high labor costs? University
of California, Berkeley economist Enrico
Moretti argues that expensive cities have
higher labor productivity because of thick
labor markets, thick markets for special-
ized services, and knowledge spillovers.

Thick labor markets benefit workers
because they have more firms bidding for
their skills and less risk. Firms also benefit
because they find more productive and
specialized workers. And thick labor mar-
kets solve the “two-worker problem”: both
spouses can find jobs easily only in thick
labor markets. Thick markets for special-
ized services allow firms to concentrate on
their core competency but not compromise
on important services including advertis-
ing, the law, and engineering.

Knowledge spillovers come from inter-
action with the well educated. High school
workers in cities with more college gradu-
ates earn more even in panel studies that
presumably do not have the selection
effects that might contaminate the com-
parisons across cities. (The better-skilled
high school graduates may migrate to the
cities with more college graduates.) Patent
data and academic publication also seem
to be heavily affected by proximity.

Do these stylized facts justify place-
based policies that subsidize development?
The track record of industrial location sub-
sidies is not good (with Taiwan being a
notable exception). The original semicon-
ductor “big push” worked. The Tennessee
Valley Authority, with its cheap electricity,
succeeded in transforming Tennessee from
agricultural to manufacturing. But that
transformation did not alter wages because
the increased supply of labor (people mov-
ing to the region) offset the increase in
demand. Other efforts had even less suc-
cess. Moretti thinks that picking winners
today is much more difficult than in the
1930s when industrial development was
so low in the Tennessee Valley that any

manufacturing would have succeeded.

Moretti argues that none of the current
U. S. geographic successes are the result
of policy, including Silicon Valley, San
Diego, Austin, and Seattle. Many believe
universities are the key to high-tech devel-
opment and good jobs, but Yale, Cornell,
and Washington University in St. Louis
are world-class schools that have attracted
little high-tech spillover.

Intellectual Property

“IP in a World without Scarcity,” by Mark A.
Lemley. March 2014. SSRN #2413974.

he transformation of music and

art to digital electronic form dra-

matically altered the economics
of copying and distributing content by
reducing entry barriers to dissemination to
almost zero. Stanford law professor Mark
Lemley argues that 3-D printers, synthetic
genes, and robots will have a similar effect,
decentralizing and reducing the cost of
production and thus reducing scarcity.

According to conventional wisdom,
intellectual property (IP) law would be
especially important in that future world.
IP law is intended to increase the cost of
copying so that it equals or exceeds the
cost of creation, which supposedly is vital
to incentivize artists and entrepreneurs to
continue creating.

But has IP law proven vital in the
music industry? IP law responded to ram-
pant piracy with thousands of lawsuits.
Those suits did not slow piracy; copyright
infringement remains rampant on the
Internet, yet many artists continue to cre-
ate and distribute content—often explicitly
for free. And some people must still be
paying for content because total revenue
from music is rising.

For Lemley, the creativity sky is not fall-
ing. For this, he draws on three lessons from
recent events: First, IP owners will fight to
retain scarcity. Second, IP owners will lose
that fight because decentralized production
is too difficult to control. Third, the world
will not end as a result. Using the analogy
of the transition from agriculture to the

current service economy, Lemley asks what
happened when the 70 percent of human-
ity that worked in food production two
centuries ago declined to less than 2 percent
today? The answer is that the supposedly
displaced farm workers have found work
doing things that no one imagined in 1800.
Lemley believes that in the future people
will find work doing things that no one
imagines in 2014, even though IP and many
other things will not be scarce.

Online Retail Firms

and the Sales Tax

“Is Sales Tax Avoidance a Competitive
Advantage?” by Jeffrey L. Hoopes, Jacob R.
Thornock, and Braden M. Williams. March
2014.SSRN #2403952.
|
any believe that online retailers
engage in unfair competition
with brick-and-mortar retail-
ers because of the nonpayment of sales
taxes by consumers of the online retailers.
Congress has considered legislation that
would allow states to ask online retailers
to collect sales tax from customers even
though the merchant does not have a
physical presence in the taxing state.

The authors conduct a stock market
event study on the largest publicly held
conventional and electronic retailers. The
former were defined as retailers having a
physical presence in more than one state,
while e-retailers had no physical retail pres-
ence at all or presence in only one state. The
authors compare the stock market reaction
of firms during eight event windows that
surrounded congressional consideration
of the legislation. Online retailers that have
relatively few warehouse locations, such as
Amazon and Overstock.com, had -0.7 per-
cent return relative to the market. Brick-and-
mortar competitors, such as Staples, that
have physical outlets in most states and thus
already collect sales taxes from their Internet
sales had no reaction to the legislation. Those
findings suggest that online retailers’ losses
are not brick-and-mortar stores’ gains and
that online and brick-and-mortar retailers
are not substitutes for each other. [ R]



