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Regulating the Mobile  
App Market
��  BY LOgAN ALbRIgHt

T he market for mobile apps on smartphones and other mobile 
devices has grown tremendously over the last few years. Indeed, 
it would be hard to �nd another sector that enjoys a similar 

level of creativity and innovation. Much of this vibrancy is driven 
by low barriers to entry and the fact that practically anyone with 
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any level of programming savvy can try his 
or her hand at developing the next Angry 
Birds, with the hope of making millions.

Because of the highly decentralized and 
heterodox nature of this market, it is dif-
�cult to estimate its size. Various analyses 
have put it somewhere between $20.4 bil-
lion and $53 billion a year, with expecta-
tions that it will grow to between $63.5 
billion and $143 billion by 2017.

That vibrancy has put apps under the 
scrutiny of state and federal regulators who 
worry about the e�ects of new technolo-
gies on the broader market. In many cases, 
the apps serve as a way of connecting users 
with services that have been around for a 

long time, but circumvent existing regula-
tion of those services. Government agen-
cies often see the apps as opening regula-
tory loopholes, and the agencies—often at 
the behest of incumbent �rms that have 
long been bound by those regimes—are 
increasingly interested in �nding ways to 
close them. Consider:

���Q In Virginia, the Department of Motor 
Vehicles recently issued a cease-and-
desist letter to popular app-based 
ride sharing services Uber and Lyft, 
threatening to pull over and arrest 
drivers suspected of using the services. 
The Virginia action follows develop-
ments in other states and cities, as 
regulators argue that the services 
unjustly compete with the taxicab 
industry because they avoid highly 
restricted and expensive cab licenses. 
(See “Nashville’s Competitive ‘Black 
Car’ Regulations,” Summer 2013.)

���Q In New York, similar charges have 
been brought against Airbnb, an app 
that lets travelers �nd temporary 
lodging by paying to stay in people’s 
empty apartments. The city claims 
that Airbnb violates hotel licens-
ing laws and aims to shut down the 
service.

���Q A wide variety of food-based apps allow 
users to host dinner parties for strang-
ers, o�ering the hungry and lonely a 
way to enjoy home-cooked meals and 
make new friends. The U.S. Food and 
Drug Administration, anxious about 
food being served for pro�t outside of 
rigorous local or state inspection pro-

cedures, is looking into ways to crack 
down on the service.

���Q The FDA is interested in other sorts 
of apps as well, with the burgeoning 
�eld of health care apps attracting the 
bulk of its attention. These programs 
range from diagnostic tools, to heart 
rate monitors, to dietary advice, to 
general sources of information like 
WebMD and even Wikipedia. Since 
the FDA currently has the authority 
to regulate medical devices, they are 
seeking to expand their powers to 
the app-based software available for 
smartphones, citing concerns over 
health and safety as its motive. (See 
“The FDA Allows Apps for That,” 
Winter 2013–2014.)

���Q Finally, the U.S. Department of 
Transportation is seeking to apply 
current bans on cell phone use while 
driving to voice-activated navigation 
apps. There is undoubtedly a qualita-
tive di�erence between a personal 
conversation and a hands-free device 
designed to aid driving and eliminate 
the need for bulky paper maps, but it 
is the DOT’s position that a phone is 
a phone, regardless of how it is used.

Rent-seeking /  What is notable in all those 
cases is the way in which innovation 
has allowed entrepreneurs to �nd ways 
around existing regulations—at least tem-
porarily—and that many of the industries 
in question have been cartelized thanks 
to the government erecting substantial 
barriers to entry. Those industries are now 
pushing back against the apps.

Taxi companies want to prevent ride-
sharing services because the current “taxi 
medallion” regulatory regime means that 
only a very few are able to compete, keeping 
prices high for incumbent �rms. Hotels 
dislike Airbnb for the same reason. Res-
taurants feel cheated by apps allowing 
private dinner party organization, doc-
tors and medical device makers want to 
keep patients coming to them instead of 
self-diagnosing, and the manufacturers of 
navigation systems fear obsolescence at the 
hands of mobile competitors.
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The aim of regulators in most of these 
cases, with the notable exception of Uber 
and Airbnb, is not to eliminate the app-
driven service entirely, but to subject it to 
the same kind of regulatory oversight as 
the cartelized incumbents. But what about 
the lost benefits to consumers, forgone 
economic activity, lost revenue, and the 
diminished incentives for innovation that 
result from regulating or prohibiting the 
app-driven services?

We can attempt to quantify a portion 
of those lost benefits by examining just 
the effect of delays necessary for regula-
tory review. Let us assume an average of one 
year for a new app to apply for and receive 
approval from the necessary government 
agency—probably a generous assumption 
given the current lack of personnel dedicated 
to such a purpose. The largest purveyor of 
mobile apps, Apple, enjoys an average of 
40,000 downloads per app at an average 
revenue of 10 cents for each purchase. The 
Apple App Store adds about 20,000 new 
apps each month, totaling 240,000 a year. 
Thus, a one-year delay for all apps pending 
regulatory review would cost the economy an 
average of nearly $1 billion annually. Data for 
other app providers are unavailable, but it is 
safe to assume this would be just a fraction 
of the total cost of regulating apps. Further-
more, these numbers do not account for 
the disincentive effect a lengthy review pro-
cess would have on the development of new 
apps, nor the unquantifiable benefits from 
the apps themselves, such as better health 
or safer driving, nor the cost to taxpayers 
of expanding the regulatory apparatus to 
monitor this new industry.

Uneven burden / As irksome as they seem, 
the complaints of lobbyists for existing 
businesses are not wholly without merit. 
It is true that there is currently an unequal 
burden of regulation, with those operat-
ing via mobile app interface escaping the 
rules that govern the rest of the industry. 
So what should be done to rectify this?

There are three potential options for 
regulators. First, the existing regulatory 
structure can be made to apply equally to 
all firms in an industry, whether they oper-

Australia’s Regulatory  
‘Bonfire’
✒  By Jeff Bennett and Susan E. Dudley 

The World Economic Forum ranks Australia 128th in the world 
in terms of the burden of government regulation. Accord-
ing to the group’s latest analysis, Australia’s “business com-

munity cites labor regulations and bureaucratic red tape as being, 
respectively, the first and second most problematic factor for doing
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business in their country.” Concerns 
over regulatory burden have resonated 
with the Australian coalition govern-
ment elected last September, which 
committed to “building a stronger, more 
productive, and diverse economy with 
lower taxes, more efficient government, 
and more competitive businesses … by 
reducing the regulatory burden that is 

strangling Australia’s economic prosper-
ity and development.”

Repeal Day / With that goal in mind, Prime 
Minister Tony Abbott announced March 
26, 2014 as the Parliament’s “first ever 
Repeal Day: to abolish regulation and leg-
islation that’s outlived its usefulness or is 
doing more harm than good.” Commit-
ting to create “the biggest bonfire of regu-
lations in our country’s history,” Abbott 
promised legislation on Repeal Day to 
remove “more than 9,500 unnecessary or 
counterproductive regulations and 1,000 

ate via mobile app or not. Existing cartels 
typically advocate this method because it 
allows them to preserve their position as 
privileged incumbents while forcing start-
up competition out of the market. It may 
sound like the “fairest” solution, but the 
costs, as we have seen, are enormous.

Second, the current regulatory regime 
could be eliminated, applying the current 
model for mobile apps to other firms as 
well. Consumers would enjoy the gains of 
increased competition, lower prices, and 
more choice. And the cartelized incumbents 
would lose whatever benefits were provided 
by existing regulations.  However, the practi-
cal (read: political) challenges of repealing 
such a broad array of regulations may be 
insurmountable, at least in the short term.

The third option is to leave things as 
they currently stand, with new technologies 
escaping the regulatory burden and slowly 
chipping away at the old regime. While this 
may seem like the least fair of the three 
options because it treats some firms differ-

ently than others, for the advocate of limited 
government it has some advantages.

Allowing new business models to escape 
regulation not only offers the benefit of 
more innovation and consumer choice, but 
it gradually incentivizes more and more 
firms to change the way they do business. 
As more companies alter their services in 
order to avoid existing regulations, the 
regulatory hold on the economy as a whole 
gradually and inexorably shrinks without 
the political difficulties of repealing dozens 
of individual laws. Over time, more and 
more firms will come to operate under the 
new models and the regulatory regime will 
have been all but demolished, all without 
the government having to lift a finger—a 
practical means to an idealistic end.

What needs to be determined is whether 
we are willing to tolerate a certain inequality 
in regulations in order to ultimately reduce 
the burden on everyone, or if equity consid-
erations alone justify imposing the costs of 
current regulations on everyone. 
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Ten Principles for Australian Government 
Policymakers  
from the spring 2014 australian government guide to regulation

1. regulation should not be the default option for policymakers; 
the policy option offering the greatest net benefit should always 
be the recommended option. 

2.  regulation should be imposed only when it can be shown to 
offer an overall net benefit. 

3.  The cost burden of new regulation must be fully offset by reduc-
tions in existing regulatory burden. 

4.  every substantive regulatory policy change must be the subject 
of a regulation impact statement. 

5.  Policymakers should consult in a genuine and timely way with 
affected businesses, community organizations, and individuals. 

6.  Policymakers must consult with each other to avoid creating 
cumulative or overlapping regulatory burdens. 

7.  The information upon which policymakers base their decisions 
must be published at the earliest opportunity. 

8.  regulators must implement regulation with common sense, 
empathy, and respect. 

9.  all regulation must be periodically reviewed to test its continu-
ing relevance.

10. Policymakers must work closely with their portfolio deregula-
tion Units throughout the policymaking process.

redundant acts of Parliament,” and “more 
than 50,000 pages ... from the statute 
books,” saving “individuals and organiza-
tions over $700 million” annually. 

Some Repeal Day legislation immedi-
ately passed both houses of Parliament, 
including streamlined environmental 
approvals for major developments, limiting 
paperwork requirements related to approval 
mechanisms for agricultural chemicals and 
veterinary medicines, and the elimination 
of several redundant or dubious acts, such 
as “the 1970s conversion from imperial to 
metric measurement.” Other initiatives, 
such as reduced paperwork requirements 
for universities and employment agencies, 
were enacted without the need for Parlia-
mentary approval. 

When announcing the Repeal Day ini-
tiative, Abbott listed a number of regu-
latory targets. Many of those proposed 
reforms await debate and approval in one 
or both houses of Parliament, including:

■■ Abolishing the Australian Charities 
and Not-for-Profits Commission and 
Independent National Security Legis-
lation Monitor.

■■ Changing the film clas-
sification system so that 
films will only need to be 
classified once—not again 
and again when they are 
reissued in DVD, Blu-ray, or 
3-D format.

■■ Repealing the requirement 
that businesses administer 
the former government’s 
paid parental leave scheme. 

Initially, some of the more sig-
nificant proposals failed to 
pass Australia’s Senate, where 
the coalition government does 
not hold the balance of power. 
Those proposals included repeal 
of the Carbon Tax (a levy of $25 
per ton of carbon-equivalent 
emissions imposed primarily 
on coal-fired power stations) 
and repeal of the Mining Tax 
(a resource rent tax). However, 
subsequent parliamentary nego-

tiations have seen the Carbon Tax repealed 
and the significant reform of regulations 
regarding the provision of financial advice. 
The Abbott government estimates those 
initiatives will provide annual cost savings 
of around $300 million.

Future repeals / Prime Minister Abbott has 
committed to holding at least two Repeal 
Days each year and has formed deregula-
tion units within each regulatory portfo-
lio, noting, “It’s sometimes more impor-
tant to repeal old laws than to pass new 
ones.” The next is scheduled for October 
29th. Proposed initiatives include:

■■ Cessation of the obligation for some 
small businesses to lodge quarterly 
Business Activity Statements.

■■ Abolition of energy efficiency report-
ing requirements.

■■ Reforms arising from regulatory 
audits conducted for every govern-
ment department.

The Productivity Commission is devel-
oping metrics by which to evaluate cost 
reductions and each “department and 
agency is conducting a comprehensive audit 

of the costs it puts on individuals and enti-
ties so that it can put a dollar figure on 
the cost of compliance and reporting and 
start reducing it every year.” Through these 
efforts, the coalition government commits 
to $1 billion in “red tape cost savings” each 
year. In addition, the government is reem-
phasizing the importance of producing a 
Regulation Impact Statement for newly 
proposed regulations, “developed early in 
the policy making process … to encourage 
rigour, innovation, and better policy out-
comes from the beginning.”

The Australian Government Guide to Regu-
lation, released in the spring of 2014, iden-
tifies 10 regulatory reform principles for 
policymakers (see sidebar below).

Conclusion / The ongoing success of the 
regulatory reform agenda will depend on 
actions of the often hostile Senate. In addi-
tion, the coalition government’s appetite for 
taking an aggressive stance on reform will 
be tested given the strident vested interest 
group protests they weathered on the first 
Repeal Day. The fiercest of those protests 
were over the proposals to abolish the Aus-
tralian Charities and Not-for-profit Com-

mission, repeal the Carbon Tax, 
and reform restraints on the 
provision of financial advice by 
those selling finance products. 
Tellingly, the issue identified as 
providing the greatest restraint 
to Australia’s international com-
petitive position—labor market 
regulation—remains off the 
political agenda. 

Nevertheless, the two-
pronged focus on repealing inef-
fective regulations and taking 
care to consider consequences 
when developing new regula-
tion is an important first step 
in Australian regulatory reform. 
The world will watch with inter-
est the effect of these actions on 
Australia’s rankings in global 
indexes such as the World Eco-
nomic Forum’s, as well as the 
nation’s economic growth and 
global competitiveness.


