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A Case Study in 
Regulation by Munificence 
Antonin Scalia 

HE STORY of the recent travail of U.S. 
medical schools over the requirement 
that they admit foreign-trained U.S. citi- 

zens to their third-year classes presents an in- 
teresting case study in the dynamics of regula- 
tion, and merits preservation as a memento 
mori for all beneficiaries of federal munifi- 
cence. 

The Facts 

One of the concerns addressed by the Health 
Professions Educational Assistance Act of 1976 
was the large and increasing influx of foreign- 
trained doctors. Statistics showed that in each 
year since 1970 the number of foreign medical 
graduates entering the country had exceeded 
the number of U.S. medical school graduates, 
that the foreign graduates constituted more 
than 20 percent of all physicians practicing 
here, and that the percentage would rise to 
one-third by 1990 if current trends continued. 
Finding that "there is no longer an insufficient 
number of physicians and surgeons in the 
United States," the 1976 act included provi- 
sions amending the immigration laws to elim- 
inate the preference that foreign medical grad- 
uates had received. (The wisdom of this action 
is irrelevant here, but one must note an appar- 
ent inconsistency between the assertion that 
these physicians were not needed and the un- 
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questionable fact that they readily found em- 
ployment.) 

Some of the foreign medical graduates, 
however, and even a greater proportion of the 
foreign medical students, are U.S. citizens. In- 
deed, in recent years the tide of disappointed 
applicants to U.S. schools has overflowed the 
traditional alternative schools in Western Eu- 
rope (some of which no longer admit foreign 
students), and now reaches to more than sixty 
schools in more than twenty foreign countries. 
The Rumanian universities at Bucharest and 
Cluj, for example, reportedly boast almost 
ninety U.S. medical students; and new medical 
schools have sprung up in the Caribbean as an 
apparent market response to the Yankee stu- 
dent dollar. By far the largest and best-orga- 
nized contingent of emigre medical students, 
however, is to be found at the Autonomous 
University of Guadalajara in Mexico. 

Given the finding that there was no doctor 
shortage (as opposed to maldistribution) and 
given the criticism of foreign medical educa- 
tion with which the legislative history was re- 
plete, one might have expected the Health Pro- 
fessions Educational Assistance Act to take 
steps which would reduce the incentive for 
U.S. citizens to undertake or continue medical 
training abroad. In fact, however, as a result of 
pressure from a small but effective lobby of 
parents of foreign medical students, the act did 
just the opposite. 

Each year a large number of U.S. foreign 
medical students (FMSs) seeks admission to 
the third year of American medical schools. In 
1976, only 400 were successful-a relatively 
small proportion of the 6,000 now estimated to 
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be studying abroad. The so-called "Guadala- 
jara clause" of the act sought to compel an in- 
crease in the acceptance rate. In fact, it sought 
to guarantee entry into U.S. medical schools of 
all FMSs who had completed at least two years 
of study abroad and had passed Part I of the 
National Board of Medical Examiners' exami- 
nation. This was achieved by conditioning each 
school's receipt of the per-student subsidies 
funded by the act (so-called "capitation funds," 
currently $1,400 per student) upon its agree- 
ment to accept a number of the qualifying 
FMSs to be "equitably apportion[ed]" by the 
secretary of health, education, and welfare 
(HEW). The condition was to be applicable 
during the academic years 1978-79, 1979-80, 
and 1980-81, and, the legislative history sol- 
emnly announced, would not be renewed. 

The critical provision was this; a medical 
school whose assigned quota remained unfilled 
was permitted to refuse enrollment to a fed- 
erally qualified FMS only if "the individual 
does not meet, as determined under guidelines 
established by the Secretary [of HEW] by reg- 
ulation, the entrance requirements of the 
school (other than requirements related to 
academic qualifications or to place of resi- 
dence) " [emphasis added]. In other words, no 
FMS meeting the federal requirements could 
be denied admission to an assigned slot re- 
maining unfilled, no matter how unqualified 
academically the medical faculty might con- 
sider him to be. In practice, what was envi- 
sioned was a computerized "matching pro- 
gram," in which the schools and the qualifying 
FMSs would list their preferences, and each 
school would be assigned particular individu- 
als from the pool, on what might be termed a 
"take-it-or-leave-the-money" basis. 

This was of course an impingement upon 
-many would say a blatant affront to-the 
academic independence of the institutions af- 
fected, dictating, in effect, their admissions 
standards. Fourteen medical schools an- 
nounced that they would not comply, and 
would prefer to forfeit the total of about $11 
million in federal funds. (The schools were 
Baylor, five branches of the University of Cali- 
fornia [Davis, Irvine, Los Angeles, San Diego, 
and San Francisco], Case Western Reserve, the 
University of Chicago, Duke, the University of 
Illinois, Johns Hopkins, Northwestern, Stan- 
ford, and Yale.) Some schools cited financial 

reasons; the University of Illinois, for exam- 
ple, noted that providing for the additional 
students would cost more than the capitation 
funds it would receive. Most of the schools, 
however, expressed substantial agreement 
with the sentiment most forcefully voiced by 
Johns Hopkins, which announced that it was 
"not prepared to abdicate to government the 
right to select its students, nor for that matter, 
its faculty, courses of study and degree re- 
quirements." 

Faced with this declination of funding by 
institutions that together account for some 13 
percent of the medical students in the country, 
the Congress reconsidered the issue in 1977. 
The House of Representatives voted to amend 
the objectionable provision, the Senate to re- 
peal it entirely. From the conference commit- 
tee emerged a compromise that passed both 
houses and was signed into law by the Presi- 
dent on December 19. It is, as a practical mat- 
ter, substantially less onerous for the medical 
schools. Instead of being required to accept an 
indeterminate number of FMSs who pass the 
exam, they are merely required to expand their 
third-year classes by 5 percent-a much more 
predictable, and therefore more acceptable, 
imposition. The requirement is to apply for 
only one academic year instead of three; and 
the body of applicants from among whom the 
schools must, as a practical matter, select their 
5 percent quota is expanded slightly beyond 
the FMSs eligible under the old law. 

The Interpretation of the Facts 

The Congress and the press have hailed the 
new provision as a vindication of academic 
freedom. In introducing the conference bill in 
the Senate, Senator Edward Kennedy (Demo- 
crat, Massachusetts) described it as "designed 
to restore to the Nation's medical schools the 
freedom to apply their own admission cri- 
teria"; and the New York Times concluded 
that the new law gives "American medical 
schools the right to set their own standards as 
to whom to admit." It may indeed work out 
that way, but it does nothing of the sort on its 
face. 

To be sure, every skill known to drafts- 
man's pen has been devoted to giving the new 
provision the appearance of respecting aca- 
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demic independence. Thus, instead of specify- 
ing that a certain number or a certain propor- 
tion of FMSs must be admitted, the law merely 
requires a 5 percent increase in class size; and 
does not even require this quota to be filled 
from a particular "pool," though it does ex- 
clude certain categories of persons from count- 
ing toward the quota. It is only upon analyzing 
these exclusions that one discovers (of course) 
that there is almost no one left except FMSs 
who could conceivably be an acceptable appli- 
cant. The net effect of this change in statutory 
approach is the difference between telling a 
small boy that he must eat his carrots and tell- 
ing him that he must eat what's on his plate. 
The sound is less harsh, but compliance just as 
unpalatable. Again, the new law carefully 
avoids the needlessly provocative language of 
the earlier version, which specifically prohib- 
ited a school from applying its requirements 
concerning "academic qualifications." That Un- 
fortunate phrase is never mentioned. The new 
version limits itself to setting forth what will 
constitute valid excuses for not meeting the 
quota, a list that does not include a school's 
academic qualification requirements. Finally, 
dust is thrown in the eyes of the guileless by a 
"good faith effort" provision, which reads as 
follows: 

The Secretary [of HEW] may waive .. . 

the requirement [of increasing the third- 
year class by 5 percent] for a school of 
medicine ... if the Secretary determines 
that such school has made a good faith 
effort to meet the requirement ... but has 
been unable to meet [it] solely because 
there is an insufficient number of students 
who are eligible to be counted in deter- 
mining if the school has met such require- 
ment. 

But for the fact that it was not intended to 
make any sense, this provision could be criti- 
cized as not making any sense. The draftsmen 
evidently forgot that there is, technically, no 
such thing as a defined pool "eligible to be 
counted" towards meeting the 5 percent re- 
quirement, since, as noted above, the new law 
proceeded not by defining eligibility but simply 
by declaring ineligible almost all candidates 
the schools would be likely to admit except 
FMSs. Theoretically, everyone-butchers, bak- 
ers, candlestick makers-everyone except the 

relatively small number of defined ineligibles, 
is "eligible to be counted." It is inconceivable 

rr r "insufficient." that this pool" would ever be 
Since the literal text of the provision is so 

devoid of meaning, it can be argued that (mak- 
ing due allowance for what the courts politely 
call "legislative inadvertence") the "good faith 
effort" requirement and the reference to a non- 
existent standard of eligibility imply that the 
schools themselves are to be permitted to es- 
tablish reasonable academic criteria-which 
may exclude not merely butchers, bakers and 
candlestick makers, but even some FMSs, and 
maybe even some FMSs who pass Part I of the 
exam. This interpretation is not inconsistent 
with the legislative history of the provision, be- 
cause almost nothing is. The most pertinent 
portion of that history is contained in the fol- 
lowing excerpts from the House debate on the 
bill, which read as though written by Lewis 
Carroll for Abbott and Costello: 

MR. SATTERFIELD [Democrat, Virginia]. 
Reading the conference report, on page 11 
it says, "In the view of the managers, this 
enrollment increase requirement in no way 
impinges on the academic freedom of schools 
of medicine to apply their own admission 
criteria...." 

I wonder if the gentleman might explain 
what is meant by that statement. 

MR. ROGERS [Democrat, Florida, floor 
manager of the bill]. Well, ... we are asking 
that they increase their enrollment a certain 
percentage in the third year. Their admission 
policies are left up to the schools... . 

MR. SATTERFIELD. I invite the gentle- 
man's attention to ... the bottom of page 10, 
where it says, "The conferees do not intend 
the additional waiver authority to be used for 
schools who simply apply their ' normal ad- 
missions standards and find no student eligi- 
ble to be counted can meet such standards." 

In other words, reading those two togeth- 
er, it would seem to me that we are saying 
that if a school applies its normal admission 
standards and there are not enough people 
available to fill the quota, then the school 
has to lower those standards in order to 
meet the quota. Am I correct? 

MR. ROGERS. What we are saying there 
is that we do not expect them to manufac- 
ture unusual conditions to try to avoid the 
requirement of the law to increase 5 percent 
in the third year. For example, if a school 
attempted to apply its first year require- 
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ments to the third year class, that would, in 
my view, not constitute a basis for a waiver. 

MR. SATTERFIELD. If they apply their 
normal admission standards, I would not 
think that would be unusual action. 

MR. ROGERS. It depends. And, also, the 
normal admission might not even include a 
5 percent increase. 

MR. SATTERFIELD. That is the point. In 
other words, you make the 5 percent quota, 
and if your normal admission standards are 
too stringent to provide that 5 percent, you 
must fulfill your quota by reducing your 
standards? 

MR. ROGERS. No. What we are saying is 
that we expect a group of students who 
qualify to be considered. They must be the 
normal, fair standards of the school. But we 
do not expect them to manufacture unusual 
standards or make a standard so high that 
they are able to say that, "We are not able 
to take 5 percent." .. . 

MR. SATTERFIELD. I invite the gentle- 
man's attention to the waiver provision. Ac- 
cording to the report, it says that the Sec- 
retary may grant a waiver if he determines 
that the school has made a good-faith effort 
to meet the requirements but that there are 
not enough students eligible to be counted. 

I am a little puzzled by the meaning of that, 
in light of the two provisions I just read. 

MR. ROGERS. This is what we are trying 
to say- ... that, if they make a good-faith ef- 
fort in accepting the student under the 5 per- 
cent requirement, that is what is required. 
If there is an insufficient number of students 
eligible to be counted, then-and only then 
-would this particular provision attach... . 

MR. SATTERFIELD. Then ... I am to 
conclude that a school which applies its nor- 
mal admission standards that it has applied 
through the years would not be making a 
good-faith effort? 

MR. ROGERS. No. Normal admission 
standards might be that they do not admit 
students in their third year. 

If they make a good-faith effort under the 
law, a good-faith effort but the total group 
eligible to be counted is not sufficient, and 
thus a school simply cannot get enough stu- 
dents, it would be entitled to get the waiver. 

MR. SATTERFIELD. You emphasize the 
word "normally," am I to understand then 
that the word "normal" really does not 
apply to academic standards. 

MR. ROGERS. It could, because if they 
make an artificial academic standard in 
order to simply avoid the requirement they 

also would be blocking what we are trying 
to do, to get them to increase class size in 
the third year by 5 percent. 

MR. SATTERFIELD. Would a school, then, 
which applies its normal academic admission 
standards ... be exercising good faith? 

MR. ROGERS. If it is not blocking the 
5 percent increase. 

MR. SATTERFIELD. In other words, the 
5 percent controls, and if you cannot reach 
the 5 percent with your normal academic 
standards, you have to reduce them in order 
to reach the quota? 

MR. ROGERS. Not necessarily. If they 
make a good-faith effort but there is an in- 
sufficient pool, they are entitled to a waiver. 

MR. SATTERFIELD. I thank the gentle- 
man. 

There was of course no reason for the 
gentleman from Virginia to thank the gentle- 
man from Florida, since the matter under dis- 
cussion had skillfully been left in the same 
degree of obscurity it enjoyed when the ex- 
change began. Beyond vigorously affirming the 
obvious points that a school which intention- 
ally increases its normal standards in order to 
avoid taking the 5 percent is in violation, and 
that a school which, in applying its normal 
standards, admits the 5 percent is not in viola- 
tion, Mr. Rogers had said nothing. Mr. Whitten 
(Democrat, Mississippi) was no more success- 
ful in pinning the matter down: 

MR. WRITTEN. The gentleman is saying 
what we do not count on [the schools'] do- 
ing. Would the gentleman tell us what we do 
count on their doing? 

MR. ROGERS. To obey the law and admit 
5 percent of the people who are qualified to 
be counted. 

MR. WRITTEN. What is the meaning of 
"good faith"? 

MR. ROGERS.... It is exactly that, good 
faith in carrying out the law. 

MR. WRITTEN. And the law is what? 
MR. ROGERS. The law is that they shall 

admit 5 percent of qualified students based 
on the admissions criteria of that particular 
school. 

MR. WRITTEN. So the "good faith" mat- 
ter is just a come-on for doing as they wish? 

MR. ROGERS. Not at all. It is to let them 
out if they have made a good faith effort, and 
an insufficient number of eligible students 
are available such that the school is unable 
to comply. 
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The rest of the discussion is no more illumi- 
nating. 

I have gone into the House floor discus- 
sion at such length (there was no Senate floor 
discussion) in order to bring home to the read- 
er the important truth that the provision in 
question not only is unclear, but was meant to 
be unclear. Judging from the floor debate, 
"good faith" does not mean the mere impartial 
application of bona fide academic standards 
designed without specific intent to sabotage 
the law-for otherwise the use of first-year 
standards would not be automatically invalid. 
Yet, apparently, "good faith" also does not 
mean the establishment of qualifications low 
enough to ensure that the quota is met. But 
what else is there between these two extremes? 
Nothing, of course, with any precision; only a 
vague idea that the schools are expected to bend 
a bit to help the law achieve its purpose. 

There is one point, however, on which the 
statute and the legislative history are clear: 

MR. WHITTEN.... I asked a simple ques- 
tion: Who will determine whether it is good 
faith or not? 

MR. ROGERS. The Secretary of HEW. 
MR. WHITTEN. Which leaves it in the 

hands of the Secretary of HEW to do what- 
ever he pleases; is that correct? 

MR. ROGERS. No. 
MR. WHITTEN. Is it not based on his de- 

termination? 
MR. ROGERS. Not entirely. 
MR. WHITTEN. All right, what is the lim- 

itation? 
MR. ROGERS. The schools must show 

that they have made a good faith effort and 
that an insufficient number of eligible stu- 
dents are available... . 

MR. WHITTEN. To whom do they have to 
show it? Who makes the determination? 

MR. ROGERS. The Secretary. 
MR. WHITTEN. So the Secretary, in the 

final analysis, can say, "Yes" in this case and 
"No" in that case; and we have no guide- 
lines pursuant to which he must act; is that 
correct? 

MR. ROGERS. Who else is to determine 
it? Is a school to determine whether it has 
made a good faith effort? 

MR. WHITTEN. That is the point.... The 
gentleman says that the Secretary will de- 
termine it to suit himself? 

MR. ROGERS. This has always been done, 
as the gentleman knows... . 

The Significance of the Facts 

The saga of the Guadalajara clause is of imme- 
diate practical importance to medical school 
faculties and, in a somewhat lesser degree, to 
all of us associated with universities. For a 
number of reasons, it is also immensely in- 
structive to those who are interested in the 
phenomenon of expanding federal regulation 
-and in particular that species of federal reg- 
ulation which is characterized by broad dis- 
cretionary authority in an executive agency. 

Given the vagueness (not to say impene- 
trability) of the statutory language and the 
First Amendment overtones of the issue, it is 
possible that the courts will require the secre- 
tary of HEW to grant a waiver to any school 
that fails to meet its quota because it has ap- 
plied genuine academic standards (other than 
extension of first-year standards to the third 
year). Whatever the outcome of the ultimate 
court test, however, it is clear that the first 
stretch of the long legal road for the medical 
schools will consist of the now familiar proc- 
ess of negotiation, ultimatum, and compro- 
mise with a Department of HEW that applies 
standards and criteria uninformed by any stat- 
utory guidance. And it is further clear that- 
despite the lawmakers' now ritual condemna- 
tion of agency arbitrariness and power-this 
is precisely what the Congress intended. Sim- 
ply put, the members could not reconcile their 
differences, and so they adopted a provision 
that is quite literally meaningless, enabling 
both sides to claim victory and leaving it to 
HEW (and, if they wish to intervene, the 
courts) to sort out the pieces. 

The advocates of broad delegation of dis- 
cretionary authority to the agencies almost in- 
variably base their case upon the sheer lack of 
time which the Congress has to devote its at- 
tention to the minute details of regulation. In- 
creasingly in recent years, however, the genu- 
ine occasion for delegation has been not the 
absence of congressional time but, after the 
expenditure of congressional time, the absence 
of congressional agreement. The Guadalajara 
clause episode may not be typical, but it is far 
from the rare exception. Whatever one might 
think of broad delegation as a general matter, 
delegation with what might be termed ac- 
knowledged absence of congressional agree- 
ment is a deplorable distortion of democratic 
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processes. With the ordinary broad delegation, 
there is at least a genuinely assumed social 
consensus which it is the task of the agency to 
translate into specific detail. Delegation in ac- 
knowledged absence of agreement, on the 
other hand, intentionally confers upon the 
agencies or the courts that function of recon- 
ciling or subordinating conflicting private in- 
terests which is preeminently the task of the 
political branch. 

... delegation with what might be termed 
acknowledged absence of congressional 
agreement is a deplorable distortion 
of democratic processes. 

Another interesting feature of the Guada- 
lajara clause saga--perhaps the most interest- 
ing feature from a "human interest" stand- 
point-is its David and Goliath character. The 
groups whose interests were infringed by the 
provision were surely substantial-all of the 
nation's medical schools and, more broadly, 
the entire medical and university establish- 
ment. Moreover, they had on their side what 
would normally be a most inspiring rallying 
call for liberals and conservatives alike-aca- 
demic freedom and the First Amendment. Ar- 
rayed against them was a lobby consisting al- 
most entirely of the families of no more than 
3,000 first- and second-year FMSs, the vast ma- 
jority of whom were said to be from three 
states (New York, New Jersey, and California) 
-undoubtedly an affluent and politically influ- 
ential group, but hardly formidable. Their 
cause, moreover, not only had none of the high 
tone of academic freedom and the First 
Amendment, but could scarcely be dressed in 
any cloth more noble than self-interest-or at 
most mother-love. Nonetheless, the FMSs won 
the first round completely, and managed to re- 
tain much in the rematch. The latter, of course 
(that is, their success in fighting off outright 
repeal), can be explained by a combination of 
(1) the sense in the Congress that the FMSs 
who are already in their second year, virtually 
tasting their impending admission to U.S. med- 
ical schools under the 1976 law, have some- 
thing of a vested right in the continuation of 
that law, at least for the 1978-79 academic 
year; and (2) the usual human reluctance, felt 

in the Congress (and especially in the House, 
which is quintessentially human), to admit to 
having been 100 percent wrong. 

Securing enactment of the original 1976 
law, however, surely represented an amazing 
accomplishment. In part, it was attributable to 
legislative technique. The Guadalajara clause 
appeared in neither the House nor the Senate 
bill, nor even in the committee recommenda- 
tion in either house; it emerged, newborn, 
from the House-Senate conference, leaving op- 
ponents little time to mobilize their forces, and 
placing them in the very difficult position of 
asking each house to repudiate the conference 
committee's work in order to repair a very 
small piece of the entire package. So easily can 
a few senators or representatives on the con- 
ference committee-or perhaps even a few 
staffers-if sufficiently committed to what 
seems to the rest a minor point, affect the en- 
tire outcome of legislation. Or at least, so easily 
can they do so when what is at issue is the ad- 
dition of one more condition to a federal grant. 

And this is perhaps the major lesson to be 
drawn from the story: that regulation through 
munificence is likely to be the most arbitrary 
and the most severe regulation of all. Both 

... regulation through munificence is 
likely to be the most arbitrary and the 
most severe regulation of all. 

legally and psychologically, a condition at- 
tached to a governmental gift or benefit is 
easier to support than an outright govern- 
mental prescription or prohibition. Legally, 
for example, the government almost surely 
could not require all hospitals to perform abor- 
tions; but it probably could condition their 
receipt of federal subsidies upon their agree- 
ment to perform abortions. (This is not to say 
there are no unconstitutional conditions; there 
assuredly are, particularly when the condition 
bears little or no relation to the purpose of the 
grant or benefit, and infringes a highly pro- 
tected right such as freedom of speech. But the 
range of unconstitutional conditions is much 
more limited than that of unconstitutional 
prescriptions or prohibitions.) Even more im- 
portant than the legal distinction, however, is 
the unquestionable psychological fact that a 
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legislature will not exercise as much restraint 
in imposing conditions upon receipt of its 
beneficence as it will in enacting positive law. 
The context, after all, is vastly altered. It is the 
difference between saying "Son, paint the 
house this weekend" and saying "Son, if you 
spend the weekend painting the house I'll pay 
for a ski trip to Aspen." Requesting a quid pro 
quo is quite different from laying down, with- 
out any compensation, an absolute rule. Thus 
it is that much of our modern social regulation 
has appeared first not as generally binding 

to the Occupational Safety and Health Admin- 
istration; anti-discrimination conditions upon 
federal grants become anti-discrimination laws; 
the federal requirement that a broadcast li- 
censee permit time for reply to a "personal at- 
tack" leads to state statutes which seek to ap- 
ply a similar rule to newspapers. And, yes, the 

... straight-out prescription .... may even 
have been hastened by the impudence of 
the fourteen schools... . 

legal requirements, but as conditions attached 
to federal benefits-of which I shall say more 
later. 

It follows, then, that the institution which 
has placed itself in the position of not being 
able to refuse federal funds has subjected itself 
not merely to regulation, but to regulation of 
a particularly intensive and relatively unre- 
strained sort. Most of the nation's medical 
schools, if not most of its universities, are al- 
ready in this position. The significant statistic 
is not that 14 medical schools rejected federal 
funding under the demeaning terms of the 1976 
law, but that 106 did not. 

There is, moreover, another phenomenon of 
legislative or social psychology worth noting 
here-one that gives regulation by munificence 
a vital role in the gradual extension of regula- 
tion by law. When a condition has been at- 
tached to a governmental beneficence that is 
widespread (for example, to all federal con- 
tracts) or to a governmental beneficence that 
is, or becomes, indispensable for the particular 
class of recipients (for example, to renewals of 
broadcasting licenses), the distinction between 
a condition and a positive legal prescription be- 
comes increasingly theoretical, and increasing- 
ly blurred in the public and legislative mind. 
What first wins acceptance only as a condition 
to the receipt of governmental funds or bene- 
fits eventually comes to be regarded as an ap- 
propriate provision of direct prescriptive reg- 
ulation. Thus, social and legislative attitudes 
towards the appropriate scope of governmental 
prescription-and, consequently, judicial at- 
titudes towards its constitutional limits-are 
continually stretched. Federal minimum wage 
provisions appear first as conditions to obtain- 
ing federal contracts, later as requirements 
binding upon the entire society; safety assur- 
ances required of federal contractors evolve in- 

regulation by munificence that all the medical 
schools have been willing to endure to a sub- 
stantial degree (no school balked at the capita- 
tion funding condition of the 1976 law that 50 
percent of each school's residency positions be 
in the three so-called "primary care" specialties 
by the academic year 1980-81) may mutate 
into straight-out prescription. 

Indeed, the latter event may even have been 
hastened by the impudence of the fourteen 
schools in daring to reject what the Congress 
thought was an offer they could not refuse. The 
legislators obviously were not amused, as the 
following excerpt from the conference commit- 
tee report not too delicately demonstrates: 

The decision of several schools to forego 
capitation support unless the conditions 
for receipt were altered raises a significant 
question about the utility of this funding 
mechanism as a vehicle for accomplishing 
public policy objectives. Capitation sup- 
port is an economic necessity for many 
schools. Other schools are not economical- 
ly dependent on these funds. These schools 
would thus always retain the option of re- 
fusing capitation funds because of the at- 
tendant conditions, while the poorer 
schools could not afford to do so. This 
places the burden for implementing capi- 
tation related policies exclusively upon 
those schools which cannot survive with- 
out capitation support. Federal policy, 
however, is intended to apply to all schools. 

Thus the conferees have agreed to reex- 
amine the manpower legislation early next 
year, and will pay particular attention to 
evaluating alternative approaches to the 
funding of medical education. 

I would guess there are hard times ahead for 
academic freedom. 
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