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THOMAS HAZLETT:Wireless is a technology
so curious that it’s named for what it’s not.
In 1939, at the World’s Fair, when wireless
television was debuted, the demonstration
featured a special television created out of
glass, to counter rumors that it featured tiny
actors on a miniature stage. 

It turned out to be real science, of course,
and consumers came to embrace it. With
the discovery of broadcasting in the 1920s,
a mass-market radio service developed. And
it was widely said at that time, and even to
this day, that a “market failure” developed:
there was a cacophony of competing voices,
endemic spillovers creating static interfer-
ence and inefficient externalities. There had
to be centralized, administrative control.
Broadcasting stations could not, if left to
their own, keep from destroying one an-
other. 

But, in fact, that was not the history. The
robust emergence of radio was under a first
come, first served system of property rights
in frequencies. The rules were enforced by the
U.S. Department of Commerce—the first
regulator of radio was the secretary of com-
merce, Herbert Hoover, 1921–1928. And rules
borrowed from common law created an or-
derly marketplace with brisk development. 

Up until about February 23, 1927, when
the Radio Act was signed into law. The Radio
Act overturned and preempted property
rights in frequencies. Instead, a “public in-
terest” standard would be used by regulators
to set aside particular frequencies for partic-

ular tasks by particular licensees. A commis-
sion would define the wireless services, the
communications technologies, and the busi-
ness models allowed to compete.

This change in law was not due to the
chaos of markets, but sprang from a coali-
tion of political and business interests.  Po-
litical actors, led by Hoover, desired more
discretion over who could broadcast and
what they said. These policymakers aligned
with major commercial radio station own-
ers, incumbents who sought barriers to
entry and provided the actual language of
“public interest” for the 1927 Act. 

The upshot was that a government agency,
not competitive market forces, would allo-
cate airwaves. A golden resource in the bud-
ding information age was taken off the
market. The “political spectrum” was born. 

For decades, this system blocked com-
petitive forces and stymied innovation.
Gradually, however, the restrictions from
the central allocation system loosened. Why
and how this process unfolded is still a bit of
a mystery. But there are two stories that will
illustrate this path to liberalization. 

Let’s start with one of the great inventors
of the 20th century, Edwin Howard Arm-
strong. He was a Columbia University profes-
sor of physics, but he preferred to be addressed
as “Major Armstrong”—he was very patriotic
and had served in both world wars. He was one
of the key contributors to AM technology, and
in the early 1920s he was the largest share-
holder in the Radio Corporation of America

(RCA) due to the sale of his patents. 
In 1934 he came up with a better mouse-

trap, FM broadcasting. He had to get per-
mission to deploy his new idea using radio
spectrum—and it took some years for the
planet’s preeminent expert on wireless tech-
nology to get his allocation. But finally he
did, stations were built, and some 500,000
radio sets in the northeastern United States
tuned into high fidelity radio. They experi-
enced the rich, wonderful, quality reception
that Armstrong had told them they would. 

But in 1945, the FCC reconsidered and
uprooted the entire band. The FCC had a
“sunspot theory” of radio interference,
uniquely applying the threat of solar flares.
Armstrong, who would have been the first
to worry about interference had the threat
been real, objected violently to the move and
introduced mountains of scientific evidence
against it. To no effect. The FCC, under po-
litical pressure, eliminated the FM alloca-
tion, making all existing radios worthless. A
new band was assigned, but by the time the
new radios were designed, no one would buy
them. Armstrong, distressed and humili-
ated, committed suicide in 1954. Had he
lived to see FM radio given a straight-up
chance to compete, as it finally was in the
1960s, he would have been proud to witness
its almost instant domination of the incum-
bent AM technology. 

I tell the Armstrong FM story because
that technology actually got intothe market-
place before it was excluded. The great ma-
jority of wireless innovations never made it
to market—nipped in the bud. 

Alas, progress slowly came. Let’s see it by
fast-forwarding to 2005. In that year there
was another idea for a new ’n improved radio.
An entrepreneurial company in Cupertino,
California, which had very nearly gone bust
just a few years before, was thinking about
how mobile phones could be made prettier,
better, and vastly more functional. And so it
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was that Apple invented the iPhone. To
work, the device would have to have access
to airwaves. Just as had Edwin Armstrong,
Steve Jobs needed spectrum. 

Yet by 2005, the regime called by its prac-
titioners “mother may I” had been, at least
in significant part, reformed. Apple did not
have to ask Washington for permission to
launch. Instead, the FCC had relaxed re-
strictions, granting mobile carriers wide lat-
itude to use radio spectrum in flexible ways.
This put the onus on the networks to man-
age their own frequency spaces. 

A new spectrum store was open for busi-
ness, and the mobile carriers approached
Apple to sell access to airwaves. Indeed, the
networks bid fiercely against each other to
host this consumer-pleasing innovation.
The price Apple paid for airwave access was
negative.

The iPhone took the market by storm,
selling in the hundreds of millions globally,
instigating the smartphone revolution, and
establishing the iconic consumer innovation
of this century. And beyond that, a vast
ecosystem emerged. There are millions of
applications for iPhones and competing An-
droid devices now in the radio space without
approval from a commission. This is a level
of complexity unheard of in the 1920s or
’30s, when it was said it would be too com-
plicated for businesses to figure out where
the rules of the road should be bent to ac-
commodate interfering devices and services.
The conflicts would be overwhelming unless
carefully avoided by “public interest” spec-
trum allocations.

In consumer welfare terms, almost the
exact opposite was true. Until tight admin-
istrative controls were peeled back, the rules
maintained a Quiet Zone. The radio spec-
trum was governed by passive aggressive li-
brarians. Regulators could hardly have
known what would happen when the rules
were loosened, but they feared it greatly.
They sought to prevent the future.

Reforms gradually forged room for new
opportunities. By ceding spectrum property

rights to competitors in the marketplace, ex-
periments could be run and the march of
technology accommodated.  You probably
don’t think much about the potential spec-
trum conflicts that come into play when you
tap your smartphone icons. But your Angry
Birds and Pandora and Facebook; your map

apps and Snapchat and Kindle; your ride
share or your Twitter; your dog tracker and
cat videos—each potentially interferes with
the other. The complexity, barely back-
ground noise to you, is universes beyond
what might be managed by a central author-
ity. That regulatory structure had to fade
away for the new wireless world to evolve.

Now whole new sectors are created, and
nary a thought is given to the fact that the
platform it sits on is a liberalized, deregulated
spectrum market that frees the competitive
forces that were so recently thought not up
to the task at hand. What Herbert Hoover
asserted had to be done by the state, it turns

out, can only be done by open markets. 
Proof of concept. Delegating spectrum

coordination to private competitors, as now
applies to perhaps one-fifth of the most valu-
able spectrum, has demonstrated its worth.
The struggle now is to push reform far
deeper into the “political spectrum,” unlock-
ing more of nature’s wireless bounty. The suc-
cesses are not illusory, and surely not the
product of tiny actors on a miniature stage. 

AJIT PAI:This book is an extraordinary read,
and as I was going along chapter by chapter,
I thought about one of my favorite philoso-
phers. I refer of course to Yoda, who when
instructing Luke in The Empire Strikes Back
says, “You must unlearn what you have
learned.” This book forced me to look at
how some of the received wisdom we have
accepted uncritically should actually be chal-
lenged. 

There are a couple of different insights
that I found especially salient—number one,
that far from empowering the public, the
FCC’s style of decisionmaking over the
years actually empowers politicians and bu-
reaucrats to make decisions. Many FCC reg-
ulators of both parties, across different eras
and through different technological debates,
found themselves creating a system that es-
sentially vested control in themselves. 

In one passage, Professor Hazlett dis-
cusses the scarcity rationale for broadcast reg-
ulation and the FCC’s paradoxical restriction
on cable entry, which would have provided
more competition. As the professor puts it,
quoting an FCC order from many years ago,
“The circularity of this argument bears note.
Broadcasting was regulated because spec-
trum was a physically scarce resource limited
by nature. But when ‘spectrum in a tube’”—
cable—“promised (or threatened) to relax that
scarcity, the government was allowed to ex-
tend its powers to preserve the very limita-
tions that justified regulation in the first
place.” That is such a profound insight. The
FCC had been regulating for decades on the
basis of a premise which, because of an
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emerging technology, should have been
called into question. Yet the agency actually
squelched that emerging technology and 
ultimately disserved consumers. 

Which leads to the second major insight
that I got from the book in terms of public
choice, which is how FCC decisionmaking
typically has accommodated rent seeking.
The example I liked in particular was the
emergence of cellular—or the non-emer-
gence of cellular. I’ve had the chance to meet
the one and only Marty Cooper, who placed
the very first cellular call in the early 1970s.
And I remember after meeting him and see-
ing the prototype—this giant cell phone that
he used to place that first call—wondering:
Why did he place that call in the early 1970s,
in the year I was born, yet cellular as we
know it didn’t emerge until I was pretty
much out of law school in the 1990s? The
book goes to extraordinary lengths to detail
exactly why that was, and one of the reasons
was that the FCC was besieged by a couple
of different entities that thought this was a
competitive threat, or simply didn’t want the
FCC to be focusing on this new and emerg-
ing technology. 

The other aspect of public choice that I
thought was very interesting was how ulti-
mately this way of decisionmaking has
harmed consumers. And quite often this
harm to consumer welfare comes under the
guise of what the professor calls very humor-
ously throughout the book, “technical rea-
sons.” For “technical reasons” we have to
prohibit you from exploring this emerging
technology, or we have to restrict output. 

To me, the “technical reasons” excuse
was best shown in 1944, as the professor al-
ready mentioned, when the FCC got a cou-
ple of petitions with a bold proposal: toss
every FM station off its assigned frequency
and relocate the entire industry up the dial.
All existing equipment—transmitters owned
by stations, receivers owned by listeners—
would become obsolete. Proponents
claimed the frequency switch would help
FM stations avoid ionic interference, a

threat alleged to emanate from sunspots.
Think about how many decades of con-
sumer welfare were forestalled, or in the im-
mediate years prohibited, because the
agency essentially restricted the ability of
Armstrong and other FM pioneers to be
able to engage in what they were doing best. 

The same thing happened with cellular.
The professor quotes a study that concluded
that, had the FCC proceeded directly to li-
censing from its 1970 allocation decision, cel-
lular licenses could have been granted as early
as 1972, and systems could have been opera-
tional in 1973. The study’s authors found that
the FCC spectrum allocation process caused
a 10- to 15-year delay in cellular service. And
the professor suggests that actually might be
on the conservative end of things. 

And that leads me to the last key insight,
which is that the market mechanism, as he
conceives it, has delivered far more value
over the years than the amorphous and elas-

tic public interest standard. And with re-
spect to the former, of course, Ronald Coase
features very prominently in the book. It re-
ally is incredible to think that in the late
1950s and early 1960s he was pioneering an
idea that was almost quite literally laughed
out of the academy, the halls of Congress,
and even the halls of the FCC: this notion
that assigning property rights and minimiz-
ing transaction costs would ultimately allow
the asset itself to be allocated to its highest
valued use. The professor quotes a couple of
my predecessors at the commission who
said that the likelihood of any spectrum
being auctioned would be akin to the Easter
Bunny winning the Preakness. 

I think that the success of Professor
Coase’s theory has been proven over the years.
And as Professor Hazlett mentions in closing,
“From electricity to water to pollution al-
lowances to fishing rights, newly constructed
markets have fashioned superior alternatives
to command-and-control regulation.” 

The other piece of it, of course, is the
public interest standard, and here the pro-
fessor does a masterful job of elucidating
why that standard, all too often, has been
amorphous and has been subject to the in-
terpretation of whatever particular majority
happens to occupy the FCC. In the best ex-
ample I can think of, Hazlett talks about
how FCC staffers over the years would be
given an assignment to approve a broadcast
license renewal. “The FCC was well prac-
ticed in crafting eloquent documents detail-
ing how any given assignment advanced
‘public interest, convenience or necessity.’
These statements, required by administra-
tive law, laid a veneer of respectability over
processes that might otherwise attract in-
terest from journalists or prosecutors. In one
revealing episode, a surprisingly self-confi-
dent FCC staffer—tasked with writing up a
justification for a license award—asked the
chairman of the Commission to describe
the policy grounds for this selection.” (This
is in the mid-1960s.) “The annoyed chair-
man responded ‘You’ll think of some.’” In

May/June 2018 CATO POLICY REPORT • 11

“The FCC had 
been regulating for
decades on the basis 
of a premise which
should have been 
called into question.

”

AJIT PAI

76986 Cato Q17.qxp_Layout 1  5/30/18  12:42 PM  Page 11



12 • CATO POLICY REPORT May/June 2018

another case, “the FCC voted to grant a
company a TV license, and the staff wrote
up an order of more than 100 pages explain-
ing it. For reasons undisclosed, the FCC re-
considered and switched licensees. The staff
dutifully revised its order using the original
draft as a template, producing an equally
glowing public interest justification for the
new winner.” I think that makes it critical for
us to focus on the facts, to think about prin-
ciples of economics and to have a view as to
consumer welfare as opposed to whatever
parochial interest might be badgering us for
this or that regulatory favor.
The professor, as I said, offers some great

insights, and I would like to think that over
the last year and change we have tried to in-
corporate some of those insights in terms of
structure and policy. Last year, I introduced
my proposal to create an Office of Eco-
nomic Analysis. Our hope is to make sure
that economic reasoning is not just an after-

thought at the FCC, but a central thought as
we make our decisions. That is one way to
insulate the agency from that kind of “ends
justify the means” decisionmaking that I just
described. 
Additionally, we are giving teeth to Sec-

tion 7 of the Communications Act. No
longer will an innovator have to sit around
waiting for years for the FCC to figure out
whether or not an invention is in the public
interest. We now have a one-year deadline for
making these determinations. And we are
adopting more market-based solutions—
flexible spectrum use, for example, has been
a profound benefit to consumers the world
over. Instead of determining what the spec-
trum shall be used for, dictating it from on
high and expecting entrepreneurs to make
use of it, we let innovators make that deci-
sion. And the results speak for themselves.
The fact that we have smartphones speaks to
the fact that innovators have been able to de-

vote the spectrum to its highest-valued use. 
Additionally, we want to minimize infra-

structure burdens. Increasingly this is where
the rubber meets the road. Next week, for
example, we are going to be voting on an
order modernizing our regulations to recog-
nize that the networks of the future won’t
look like the networks of the past. The small
cells of the future and all the guts of the 5G
networks need to be evaluated under a regu-
latory rubric that is different from the one
that applied in decades past to 200-foot cell
towers. 
Our hope is that both in terms of struc-

ture and in terms of policy we can make sure
that we make decisions that are right for the
American people, produce more consumer
welfare, and most importantly ensure that
when the sequel to this book is written,
Chairman Ajit Pai is not going to be featured
whatsoever. Except for, hopefully, as an ex-
ample of something that went right. n
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similar would-be planners to reshape American
industry in their own idiosyncratic image.
Regardless of whether that image for the
American economy is good (it is not), such
designs should be made through the  legislative
process, not by hollowing out the core of
antitrust law and parasitically repurposing
it for political purposes.
Today’s promoters of breaking up or strictly

regulating Big Tech companies are primarily
motivated by political concerns.  These unde-
niably large and pervasive companies have
social influence and economic power that
rivals and therefore threatens would-be 
regulators who have spent their careers posi-
tioning themselves to wield the power of the
state to advance what Thomas Sowell has
dubbed the “vision of the anointed.” Thus,
Amazon threatens to undermine an aesthetic
vision of “local self-reliance;” Facebook and
Google are “information gatekeepers” with
the power to undermine preferred political
narratives; Uber exploits workers, evades

social regulation, and threatens to hasten the
decline of labor unions (and their campaign
contributions). 
Ultimately, from Louis Brandeis to Elizabeth

Warren, those who cloak their approach to
market regulation in the cloth of “consumer
protection” instead of “consumer welfare”
start from the premise that consumers need
protection—from both the market and from
themselves—and that learned regulators are
best situated to offer this protection. A con-
sumer protection standard is inherently
ambiguous, affording regulators the power
to structure markets in whatever manner
they deem best for consumers. The consumer
welfare standard, on the other hand, restricts
the conduct of firms and regulators alike,
ensuring that both operate in the objective
best interest of consumers.
Properly construed, antitrust law has one

focus: protecting consumers from anticom-
petitive conduct. This goal is encapsulated
in the consumer welfare standard, and that
standard accomplishes it well. We should not

jeopardize that function merely for political
expedience, let alone to hastily and surrep-
titiously implement a particular, politicized
industrial policy. n
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