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The Classical Liberal Constitution

BY RICHARD A. EPSTEIN

he United States Constitu-
tion must, on any neutral
evaluation, count as the
greatest triumph of political

statecraft in the history of

the world. That achievement is all the more
remarkable because it came in the face of im-
mense practical and theoretical difficulties.
The Constitutional Convention in Phi-
ladelphia was called together to remedy the
manifest ills of the Articles of Confederation
that had governed the United States since
1781. But the Founders quickly went beyond
their original mandate, with obvious mis-
givings, after concluding that the basic
structure of the Articles, with its ineffectual
national government, was beyond repair.
Working their way through these diffi-
culties required the Framers to correct the
disadvantages of weak central government,
while heeding the somber warnings of their
intellectual heroes who, for all their dif-
ferences, agreed with Thomas Paine when
he wrote: “[Glovernment even in its best state
is but a necessary evil; in its worse state, an

intolerable one.” Yet the greatest challenge
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to the original constitutional plan came,

more recently, from a conscious reversal of
philosophical outlook on the properrole of

government.
The central mission of The Classical Liberal
Constitution is to go against the grain of modern

the legal scholarship that has grown up around
that body of work. The motivation for this
argument should be apparent from the major
disarray that infects every area of modern

American life: steady decline in the average
standard of living; constant battles over debt
limits and fiscal cliffs; uncertainty over key
elements of the tax structure; massive over-
regulation of the most productive sources
insociety (health care and financial services);

Supreme Court jurisprudence and muchof © government-inspired brinkmanship in labor

negotiations; and runaway redistribution
programs that undercut the economic pro-
duction that makes these programs viable.
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All of these major programs could not
have happened under the original consti-
tutional structure, faithfully interpreted in
light of changed circumstances. The con-
fluence of these events cannot be dismissed
as the result of random noise or simple mis-
takes. Rather, they are the ultimate con-
sequence of the profound progressive break
with the classical liberal tradition that was
the guiding genius in the drafting and inter-
pretation of the Constitution.

These errors originate with both traditions
that dominate modern American consti-
tutional law—one conservative and the other
progressive. The purpose of my book is to
demonstrate that in most major areas of
modern constitutional law, the classical
liberal approach offers a coherent third al-
ternative that avoids the pitfalls of these two
worldviews, while incorporating the best of
each. The need for this third approach should
be evident from the deep conceptual flaws
of both modern approaches.

THE PROBLEM WITH CONSERVATIVE
ORIGINALISM

Any account of the specifics of consti-
tutional law begins with a disarmingly simple
question. What rules and techniques of inter-
pretation are necessary and proper to grasp
the meaning of any constitutional text?

The conservative side begins with a strong
attachment to the constitutional original-
ism that stresses the importance of keeping
true to the original public meaning of key
constitutional texts. Itis easy to identify the
strong and sensible motivation behind this
general view. What judges say is of great sig-
nificance, especially in a system that operates
under an invariant rule of judicial supremacy.
Without demonstrated fidelity to consti-
tutional text, nothing whatsoever in the
American constitutional system prevents
insulated and unelected justices from in-
voking the “living constitution” to impose
their personal, usually political liberal,
preferences on the United States in ways that
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Conservative
originalists cannot
remain faithful to the
twin commitments
of fidelity to text on
the one hand and
judicial restraint

on the other. 39

short-circuit the mechanisms of democratic
accountability that lie at the heart of our
system of government.

This criticism is dead on with respect to
much of modern progressive thought both
on and off the Supreme Court. For exam-
ple, reading the Cruel and Unusual Pun-
ishment Clause to impose a uniform code of
criminal sentencing on the states and federal
government for the most serious offenses
has exactly that feel. That same form of judicial
adventurism can also alter the fundamental
power relationships between the national
and state governments, as through the in-
exorable expansion of the commerce power
to cover all productive activities, no matter
how local. Faithful adherence to the “original
public meaning” of a document preserves
legitimacy by removing the justices from
political temptation.

The initial difficulty with this broad ac-
count starts from the simple proposition that
conservative originalists cannot remain faithful
to the twin commitments of fidelity to text
on the one hand and judicial restraint on the
other. It is therefore a hopeful sign that on
many key issues, including federalism, cam-
paign finance regulation, and takings for
public use, conservative originalists have
begun to move away from the mantra of judi-
cial restraint. That move is strictly necessary
because the Constitution is written in broad
bold strokes, which at some points confer
vast powers on government and at others
impose major limitations on their exercise.
That general proposition applies with equal
force to the key features of both constitutional

structure and the articulation of individual
rights. The last thing, therefore, that the Con-
stitution representsis a full-throated endorse-
ment of popular democracy. No faithful con-
struction of the Constitution should water
down its various protections in order to achie-
ve that result under the dubious all-purpose
banner of judicial restraint. The true test is
to find the proper balance between legislative
choice and constitutional constraint.

That Manichean approach to law is not
the sign of intellectual confusion, but of an
acute awareness that government has to be
strong enough to discharge the limited tasks
assigned to it, but not so strong as to wipe
out the individual rights of people whomiit
has been entrusted to protect. It is often too
easy today to forget that the central function
of government is to deal with what the ancients
called “self-preservation,” or the right to be
free from both the use and threat of force.
Itis for that reason that the original defenders
of the social contract started with the fun-
damental proposition that society depends
on the mutual renunciation of force, which
cannot be achieved in any stable way by a
complex web of bilateral or multilateral
agreements.

Allof this is not to say that there is no place
for judicial restraint. Indeed, in my view, the
critical distinction is that which derives from
corporate law, which allows the directors and
officers of a corporation broad discretion in
the operation of their business under the
business judgment rule, which is suspended
only when there is some clear conflict of
interest between these individuals and the
shareholders that justifies some higher level
of scrutiny. At that point, a higher level of
scrutiny is needed to see whether the cor-
poration has dealt fairly with the parties who
trade with it and whether those parties have
received fair value for their contribution to
the exchange. Likewise, when the govern-
ment engages in taking or regulation, it should
be subject to that “fair value” limitation,
which embodies a high level of scrutiny
insisting that the state show a strong justi-



fication for its action or otherwise supply
just compensation for what it has taken. But
when the government is engaged in running
its many enterprises, it must have at least
some of the discretion that is afforded the
directors and officers of corporations. It is
this line between takings by way of occu-
pation or regulation and everyday manage-
ment operations—not any distinction bet-
ween preferred freedoms and ordinary rights—
that should drive the analysis.

THE ERRORS OF MODERN
PROGRESSIVISM

The list of shortfalls of conservative orig-
inalism does not, however, legitimate the
powerful strands of progressive thought that
have dominated much of American consti-
tutional law since the New Deal. The pro-
gressives have launched many misguided
attacks on originalism to show how difficult
itis to find shared meanings in ordinary texts
or to anticipate the many changes in tech-
nology and political theory since the
Founding period. In making ambiguity the
interpretive norm, they do serious danger to
the rule of law, which can only function if
words are clear enough so that they can receive
the same meaning by the authors of the text
and the multiple and diverse parties who are
bound by it. Ambiguity in some cases is to
be expected, but usually only in complicated
cases with mixed motives and uncertain
extent. Itisalways a dangerous move to find
that certain directives are so uncertain that
it is necessary to defer to legislative and ad-
ministrative bodies for their elaboration.
A substantial degree of deference is appro-
priate where the government is running a
business. But far less is required when the
government takes it upon itself to tell other
people how to run their own businesses.

Too often progressives show an uncritical
affection for administrative expertise and
impartiality in cases where both are hard to
come by. They are clearly wrong on both
accounts. One reason why some progressives
will say that “Originalismis Bunk,” to use the

The progressive
synthesis is unsustain-
able: there are too
many positive rights
on a productive base
whose size is shrunk
by progressive

legislation. 99

infelicitous title of Mitchell Berman’s article,
is that for all its weaknesses as ageneral theory,
originalism reaches powerful conclusions
that are at war with the progressive vision of
strong government at every level coupled
with sharp limitations on private property
and economic liberties.

One of the major progressive sins is the
constant willingness to let the legislature
create an endless stream of positive rights as
part of the modern social democratic state.
The original notion of negative rights cannot
cover the entire waterfront, but it does set
the stage for a proper appreciation of the role
of government. The protections against force
and fraud create norms that function well
amongall persons. Their protection does not
depend on any particular level of social wealth,
and the protection applies to all persons
equally. The rights work in small and in large
societies. Once the issue turns to Social
Security, Medicare, Medicaid, unemployment
benefits, food stamps, and other programs,
the rights become harder to define in rational
and sustainable ways. The levels of payment
are highly contingent on wealth, and the prin-
ciples that might work in smaller societies
cannot work in larger ones. Confining these
tasks to the state level places an effective
brake on their size because of the threat of
exit. Placing them at the federal level guar-
antees their expansion to higher levels.

It is therefore nothing short of amazing
how willing progressive judges and scholars
are to read positive rights into a Constitution
drafted with the opposite ends in mind. The
Privileges and Immunities Clause no longer

is intended to guarantee rights of trade and
occupational liberties across state boundaries.
Justices instead become concerned with the
extension of welfare benefits. The Equal Pro-
tection Clause is nolonger focused on ensuring
that the criminal justice systemis fair for both
future victims and future offenders. It now
becomes the all-purpose provision to attack
traditional forms of classification as invidious
discrimination. It has even been argued that
the Thirteenth Amendment, whose first
section reads, “Neither slavery nor involuntary
servitude, except as a punishment for crime
whereof the party shall have been duly con-
victed, shall exist within the United States,
or any place subject to their jurisdiction,”
should be interpreted as a platform for positive
rights on the ground that those who do not
have certain minimum levels of wealth are
ina condition of involuntary servitude, which
now “exists” for millions of people.

Tobe sure, the progressive movement has
not been able to find positive rights in the
Constitution. But it has been able to remove
any and all constitutional barriers to their
legislative creation, which results in a huge
expansion of the size of government. In a
word, the progressive synthesis is unsus-
tainable: there are too many positive rights
onaproductive base whose size is shrunk by
progressive legislation.

CONCLUSION

It should be clear, then, that both the pro-
gressives and conservatives work on models
thatare too divorced from constitutional text,
constitutional theory, and private law. Con-
servative thinkers often start their consti-
tutional analysis with neither text nor struc-
ture, but with their own view of the proper
role of the Supreme Court in a democratic
society. In their view, the essential choices
about the social and economic structure
properly belong to the political branches of
government atboth the federal and state level.

The view holds that the judiciary should
override statutes and executive actions only
in exceptional cases. They think no judge
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should translate his policy objections to
particular laws into constitutional terms. Thus,
in The Tempting of America, Robert Bork called
the Supreme Court’s 1905 decision in Lochner
v. New York —which by a five-to-four vote
declared New York's controversial maxi-
mum-hours law unconstitutional—an “abom-
ination” that “lives in the law as the symbol,
indeed the quintessence of judicial usurpation
of power.”

Unlike conservatives, progressives defend
these laws. But their judicial attitude is driven
by the same skepticism about judicial inter-
vention in economic matters. That is the
message of Justice Oliver Wendell Holmes’s
famous Lochner dissent: “a constitution is
not intended to embody a particular economic
theory, whether of paternalism and the organic
relation of the citizen to the State or of laissez
faire.”

Soitis that two giants at the opposite ends
of the political spectrum make the identical
mistake: neither thinks that it is possible to
map onto the U.S. Constitution a substantive
theory of government. Holmes makes that
mistake when he talks about “a constitution”
when the proper frame of reference should
be the United States Constitution. Bork decries
Lochner as “judicial usurpation” because he
denies that there can be an independent
textual or structural basis for striking down
any economic regulation, no matter how mis-
guided it may be.

What is perverse about both positions is
that a constitution (indeed any constitution)
is adopted precisely to establish some per-

¢ ‘The principles

embodied in the
classical liberal
constitution are not
those that work only
in this or that era.
They are principles
%r the ages. 99

manent framework in which laws can be made
andvalidated. Anancient constitution could
follow Justinian’s maxim quod principi placuit
legis vigorem babet, which means, “that which
is pleasing unto the prince has the force of
law.” However, the U.S. Constitution explicitly
rejects this approach by adoptingall sorts of
measures intended to diffuse the power of
public officials: in part through federalism
and in part through the division of government
power into the Congress, the president, and
the Courts. These structural protections are
augmented by a broad catalogue of individual
rights, which checks both federal and state
power. Judicial usurpation is, to be sure, one
sin. But to read these broad protections
narrowly is the inverse mistake of judicial
abnegation.

The bottom line here is that the same
mindset that works for individual rights
works forunderstanding the structural con-
stitution. In both areas the result of energetic
government, or what Clark Neily calls “judicial
engagement,” pays handsome and enduring
public dividends. The principles embodied

in the classical liberal constitution are not
those that work only in this or that era. They
are principles for the ages, which is why they
deserve to be embedded in constitutional
jurisprudence. Yet all too often, these basic
principles are rejected for ephemeral concerns
that undermine our constitutional well-being.

It is imperative to remember that eternal
vigilance is indeed the price of liberty. When
our Supreme Court drops its guard and defers
to the federal government on matters of
taxation and regulation, we end up with a
huge government that saps the energy of a
nation and gives us the tragedy that is Oba-
macare.

The Court’s progressives uphold these
laws because they believe in their efficacy,
even though labor unions and agricultural
cartels always work against the long-term
aggregate interests of the community. For
their part, conservatives often practice a
narrow and misguided originalism that
ignores the foundational economic prin-
ciples that lend coherence to the Constitu-
tion as awhole. The classical liberal approach
does neither. It rejects both the judicial
restraint of the conservatives and the economic
naiveté of the progressives, and in so doing
supplies the only blueprint for judicial action
that can help lift this nation from its current
malaise. We pay a high price for straying
from first principles. Il

Excerpted from The Classical Liberal Constitution:
The Uncertain Quest for Limited Government by
Richard A. Epstein, published by Harvard
University Press. Copyright © 2014 by Richard

A. Epstein. Used by permission. All rights reserved.
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