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T
he American republic owes its exis-
tence to the idea that government is
legitimate only when it can secure the
consent of the governed and that a

group dissatisfied with that government
may, in the words of the Declaration of
Independence, “dissolve the political bands
which have connected them” to a political
community. This November a group of self-
styled revolutionaries in Los Angeles’s San
Fernando Valley will test their fellow citi-
zens’ commitment to that principle, when
Angelenos vote on whether to allow the
valley to break away from LA to become
the sixth largest city in the United States.

The valley, a sprawling section of the
city on the north side of the Santa Moni-
ca Mountains, houses 1.3 million people
and encompasses half the city’s land. The
area has long had its own sense of civic
identity, and a majority of its denizens—
about 52 percent at last count—believe they
would be better off striking out on their
own. But that alone won’t be enough to
bring about a separation: a majority of res-
idents citywide will have to be convinced
that splitting up is a good idea as well. To
realize their independence, secessionists will
have to convince a significant portion of
the population outside the valley that they
should be allowed to leave.

What makes the secession conflict espe-
cially bitter is that many Angelenos oppose
separation for precisely the same reasons

that valley dwellers favor it. Secessionists,
in a declaration of independence that echoes
the language of Jefferson’s original, cite a
“long train of abuses and usurpations” the
valley has suffered at the hands of LA’s
downtown establishment. High on the list
is the persistent gap between what the val-
ley pays the city in taxes and the services
it receives. Over the past two years alone,
valley taxpayers subsidized the rest of LA
to the tune of $124 million, paying an annu-
al average of 6.3 percent more than they
got back in services. In short, the politi-
cos running the city provide the basic serv-
ices necessary to make their downtown
stomping grounds livable but leave many
other communities feeling disenfranchised
by city interest groups and bureaucracies.

Much as the disparity between taxes and
services vexes secessionists, the prospect of
losing the valley cash cow—and the influ-
ence in lobbying for federal funds it brings—
frightens other Angelenos even more. Only
about 29 percent of voters outside the val-
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E
nron, WorldCom, and company
failed by making unusually bad busi-
ness decisions, not by violating
accounting standards.  Almost all

of the public debate about the failure of
these large corporations, however, has
focused on how to improve account-
ing standards and auditing procedures
with little attention to the effects of oth-
er government policies on the reasons
why corporations fail. Without changes
in the policy-related conditions that con-
tribute to corporate failure, improved
accounting rules and auditing proce-

dures will accelerate bankruptcies with little effect on their fre-
quency or magnitude. A blatant violation of accounting rules
clearly offends the general public and the political community,
but the losses to a corporation’s investors, creditors, employees,
and local communities are more direct-
ly related to the failure of the corpo-
ration than to the measures its man-
agers may have taken to delay recog-
nition of its financial weakness. 

Corporations go bankrupt when
they can no longer meet their obliga-
tions to their creditors. This, in turn,
is a result of some combination of
unusually risky investments and undu-
ly high debt. Bankruptcy is part of the
process of reallocating capital; the opti-
mal number of bankruptcies is not zero
because the interests of the broader
economy are served by corporations
being willing to take some risks and to use some amount of
debt finance. The primary policy problem is that the current U.S.
tax code increases the conditions that lead to corporate bank-
ruptcy. The corporate earnings subject to tax, for example, exclude
interest payments but not dividends; this leads corporations to
use more debt finance than would be the case if the tax treatment
of interest and dividends were the same. The combined federal
and state corporate income tax rate in the United States is now
the fourth highest among the industrial nations, so one should
expect American corporations to be relatively dependent on debt
finance. Second, for most investors, the tax rate on dividend
income is much higher than the rate on long-term capital gains;
this leads corporations to rely more on retained earnings and cap-
ital gains than on dividends as the return to equity. This bias also
leads to several other adverse effects—reducing the cash-flow dis-
cipline to meet dividend payments, increasing the incentive to
inflate the stock price, and increasing the role of corporate
managers relative to investors in the allocation of capital.

The simplest direct way to reduce these tax-related problems
is to allow corporations to deduct one-half of their dividend pay-
ments from the earnings subject to the corporate income tax. This

would make the combined corporate and personal tax rate on
capital gains and dividends about the same for most investors
without changing any other feature of the corporate or personal
income tax code, roughly eliminating those adverse conditions
attributable to the current difference in these rates. Over the past
several years, in addition, this would have reduced corporate
income tax liability by about $60 billion a year, substantially
reducing the bias in favor of debt finance. Other tax revenues, of
course, would increase—due to an improved allocation of capi-
tal, increased corporate investment, and higher personal income
tax revenues from increased dividend payments. For those who
would otherwise be opposed to reducing corporate income tax
liability or considering any supply-side benefits of lower tax rates,
Cato has long maintained a list of federal corporate welfare spend-
ing, the elimination of which would more than offset the reduc-
tion of corporate income tax liability.      

A second important problem is that both the federal and state
governments have passed an accumulation of laws that protect

corporate management against the inter-
ests of the general shareholders. The first
and most important of these laws is the
federal Williams Act of 1968, which requires
any person or group that acquires more
than 5 percent of the shares of a corpo-
ration to provide extensive information
within 10 days to the corporation, the
exchanges, and the Securities and Exchange
Commission, including “if the purpose of
the purchases or prospective purchases is
to acquire control of the business of the
issuer of the securities,” and increased the
authority of the SEC to regulate tender
offers. Following this act, the number of

hostile takeovers declined substantially in the 1970s and, fol-
lowing a series of court decisions and state anti-takeover laws
beginning in the late 1980s, the number of hostile takeovers again
declined substantially in the 1990s. The primary protection of
general shareholders against an abuse of authority by corporate
management has been substantially eroded by public policy.
The second simple cure for what ails American corporations is to
begin to reverse this process by repealing the Williams Act of
1968.

A candidate for Congress who endorses these two simple cures—
the deduction of one-half of dividends from the earnings subject
to the corporate income tax and the repeal of the Williams Act
of 1968—would be among the few to demonstrate that they under-
stand what happened to American corporations and the most
important policy changes to restore their financial health and
integrity.

—William A. Niskanen 
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Two Simple Cures for What Ails America

❝The primary policy
problem is that the 
current U.S. tax code
increases the conditions
that lead to corporate
bankruptcy.❞
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Study: Regulations Cost $854 Billion a Year

R
egulations cost the U.S. economy $854
billion, a full 8.4 percent of gross
domestic product, reports Clyde Wayne
Crews Jr., Cato’s director of tech-

nology studies, in the 2002 edition of “Ten
Thousand Commandments: An Annual
Snapshot of the Federal Regulatory State.”
The good news here is that the 2001 Fed-
eral Register contained “only” 64,431
pages, down 13.2 percent from the previ-
ous year. The lure of regulation, suggests
Crews, is that it allows Congress to hide
the true costs of policies by forcing the pri-
vate sector to do “for free” that which
would otherwise require a tax-funded gov-
ernment agency. To curb regulatory excess,
Crews says citizens should demand “no
regulation without representation,” requir-
ing legislators to confirm new regulatory
rules and to publish more precise estimates
of annual regulatory costs.

◆A Garrison State Won’t Stop Terror
The reflexive response of legislators to ter-
rorist attacks on the United States has been
a near unanimous call for expanded feder-
al law enforcement powers. But, warns Tim-
othy Lynch, director of Cato’s Project on
Criminal Justice, there is every indication
that proposed anti-terrorism measures

are more likely to invade citizens’ privacy
and invite abuse than to actually prevent
terrorism. In a recent Cato study, “Break-
ing the Vicious Cycle: Preserving Our Lib-
erties While Fighting Terrorism” (Policy
Analysis no. 443), Lynch outlines a series
of new powers sought by the president,
including expanded authority to arrest,
prosecute, deport, and eavesdrop on sus-
pected terrorists, unhindered by tradition-
al judicial checks. As a bulwark against
expansion, Lynch suggests three procedural
safeguards: the division of “gigantic anti-
terrorism legislative ‘packages’” into dis-
crete bills, a significant delay between the
proposal and passage of new measures, and
the incorporation of sunset provisions into
laws authorizing new powers.

◆Military Reform Vanishes into “Iron
Triangle”
Attempts to reform the U.S. military were
killed early in 2001 by the “iron triangle
of Congress, the defense industry, and the
Pentagon bureaucracy,” and prospects for
transformation remain poor, according to
Ivan Eland, Cato’s director of defense pol-
icy studies, and David Isenberg, a senior
analyst at Intellibridge. In a new Cato study,
“Empty Promises: Why the Bush Admin-

istration’s Half-Hearted Attempts at Defense
Reform Have Failed” (Policy Analysis no.
442), Eland and Isenberg compare Presi-
dent Bush’s emphasis on military reform
in the 2000 campaign with his adminis-

tration’s meager steps
toward that goal. Dur-
ing the campaign, Bush
emphasized the need to
invest in next-generation
military technologies and
to make forces lighter,
more agile, and more
readily deployable. But,
say the authors, by the

time of the most recent Quarterly Defense
Report, the rhetoric of transformation had
been supplanted by a strategy of incre-
mental fiddling and deferring important
decisions.

◆Regulators Seek to Keep Airlines Offline
The Internet travel agency Orbitz has
become the victim of an “assault on e-
commerce being conducted by middlemen
who fear erosion of monopoly market
power,” writes Competitive Enterprise
Institute fellow James V. DeLong in a new
Cato study, “Online Travel Services:

Continued on page 10
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◆June 4: The government’s plan for con-
taining smallpox will not work in a dense,
mobile society, said William J. Bicknell at
a Cato Policy Forum, “Bioterrorism and
Smallpox: Ring Containment, Mass Vac-
cination, or Individual Choice?”  Bicknell,
a professor at Boston University’s School
of Public Health, argued that citizens should
be allowed to obtain the vaccine now, as
did Charles Peña, Cato’s senior defense pol-
icy analyst. Richard Levinson of the Amer-
ican Public Health Association endorsed
mandatory mass inoculation, but Jonathan
Tucker, author of Scourge: The Once and
Future Threat of Smallpox, cited vaccine
complications as a reason for caution.

◆June 6: OECD economist Stefan Tanger-
mann summarized the organization’s annu-
al study of national agricultural policies at
a Cato Policy Forum, “Global Farm Sub-
sidy Levels and U.S. Farm Bill Fallout.” He
reported that market-distorting subsidies
have decreased, but remain prevalent. Chris
Edwards, Cato’s director of fiscal policy
studies, blasted the recent U.S. farm bill’s
agricultural subsidies, as did Dan Griswold,
associate director of Cato’s Center for Trade
Policy Studies.

◆June 7: Cato’s senior defense policy ana-
lyst Charles Peña and fiscal policy analyst
Veronique de Rugy delivered a Cato Insti-
tute Hill Briefing, “Defending against Bioter-
rorism: An Ounce of Prevention,” at which
they made the case for public access to the
smallpox vaccine. Peña warned that a bioter-
ror attack could be far more devastating
than even chemical or nuclear attacks, and
De Rugy argued that a partially immunized
population would lighten the burden on
public health workers and slow the dis-
ease’s spread.

◆June 12: A Policy Forum on proposals to
require companies to employ anti-piracy
technology asked: “Digital Copy Protec-
tion: Mandate It? Ban It? Or Let the Mar-
ket Decide?” Rick Lane of News Corpo-
ration, and Stewart Verdery, a lawyer for
Vivendi Universal, insisted that such require-
ments were necessary to protect the enter-
tainment industry. Verizon’s Sarah Deutsch,
Digital Media Association’s Jonathan Pot-

ter, and Jonathan Zuck of the Association
for Competitive Technology argued for vol-
untary standards, saying technology man-
dates would stifle innovation. 

◆June 14: At a Cato Institute Hill Brief-
ing, “Future Enemies in the Ever-Expand-
ing War on Terrorism: Iraq and Who Else?”
two Cato scholars cautioned against widen-
ing America’s war on terrorism. Ivan Eland,
director of defense policy studies, predict-
ed that intervention would only feed anti-
U.S. sentiment. Senior defense policy ana-
lyst Charles Peña argued that Saudi Ara-
bia was capable of containing Iraq and that
an invasion could make Saddam Hussein
dangerously desperate.

◆June 17: Selig S. Harrison, author of Kore-
an Endgame: A Strategy for Reunification
and U.S. Disengagement, spoke at a Cato
Book Forum on “Reducing Tensions on the
Korean Peninsula,” where he argued that,
via a series of “synchronized quid pro quos”
with the North, the United States could
gradually withdraw from the region. Ted
Galen Carpenter, Cato’s vice president for
foreign policy and defense studies, supported
military withdrawal but said it should not
be contingent on North Korean concessions.

◆June 19: At a Cato Policy Forum on “Elec-
tion Reform and Voting Fraud,” Sen. Christo-
pher Bond (R-Mo.) proposed new legal
obstacles to electoral fraud, such as a require-
ment that voters present photo identifica-
tion at the polls. Wall Street Journal colum-
nist John Fund decried a growing trend
toward absentee voting, and the NAACP’s
Hilary Shelton objected that proposed anti-
fraud measures would harm traditionally
disenfranchised groups. 

◆June 19: Tom Miller, director of health
policy studies at the Cato Institute, and two
other researchers spoke at a Cato Policy
Forum, which asked “Will More Health
Insurance Improve Health Outcomes?”
Their surprising answer: not significantly.
Miller critiqued studies purporting to show
a correlation, and Ohio State University
sociologist John Mirowsky and Theodore
Pincus, professor of medicine at Vander-
bilt University, presented the results of their

own research showing insurance to be far
less important a predictor of health than
education and socioeconomic status.

◆June 26: Cato fiscal policy analyst Veronique
de Rugy and Heritage Foundation fellow
Daniel J. Mitchell looked at the ways
U.S. tax policy hobbles American firms in
a global economy at a Cato Hill Briefing,
“Greener, More Competitive Pastures: When
U.S. Companies Flee the High U.S. Cor-
porate Tax Burden.” The United States,
said de Rugy, presumes to tax the income
earned abroad by American firms at a high
rate. Mitchell characterized that as a “Dred
Scott” strategy, which seeks to make com-
panies the “permanent property of the U.S.
government.”

◆June 27: The travel website Orbitz has
come under severe antitrust scrutiny because
many airlines have agreed to list any fare
they make publicly available. At a Cato
Policy Forum, “Antitrust Flies High: Is the
Orbitz Investigation Good News for Con-
sumers?” Orbitz’s general counsel Gary
Doernhoefer pointed out that airlines are
free to make the same deal with any other
site, but Thomas M. Lenard of the Progress
and Freedom Foundation and Andrew B.
Steinberg, formerly of Travelocity.com,
attacked the arrangement as an attempt to
monopolize Internet ticket sales. Compet-
itive Enterprise Institute senior fellow James
V. DeLong characterized the Orbitz con-
troversy as an attempt to squelch compe-
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Cato Events

Should We Have Access to Smallpox Vaccine?
Capitol Hill Briefings on terrorism, tax competition, and school choice

At a Cato Hill Briefing on June 26, Veronique de
Rugy points out to congressional staffers that
high and complex corporate taxes are encourag-
ing U.S. corporations to move their headquarters
abroad.
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tition, and the Progressive Policy Institute’s
Robert D. Atkinson praised Orbitz’s effi-
ciency.

◆June 28: The Cato Institute’s executive
vice president David Boaz spoke on the
progress of human freedom at a Cato
Hill Briefing dedicated to his recent Cato
book, Toward Liberty: The Idea That Is
Changing the World. Boaz observed that,
while classical liberalism is not yet tri-
umphant, many authoritarian ideas popu-
lar in 1977 have been utterly discredited.
He closed with a survey of the core ideas
of libertarianism.

◆July 8: At a Cato Hill Briefing, “Where
Do We Go from Here? The U.S. Supreme
Court and the Future of School Choice,”
Institute for Justice lawyer Richard Komer;
Kaleem Caire of the American Education
Reform Council; and David Salisbury, direc-
tor of Cato’s Center for Educational Free-
dom, outlined the next steps for education
reformers following the Court ruling that
vouchers are constitutional. Komer dis-
cussed state court challenges, and Caire
focused on ways to mobilize grassroots sup-
port for choice. Salisbury predicted that
many different programs would arise from
the states’ “50 laboratories of democracy.”

◆July 10: Following a decision by the Inter-
nal Revenue Service to let employees roll
over funds in tax-exempt savings accounts
for medical expenditures from year to year,
a Cato Policy Forum asked, “Will New IRS
Tax Rules Put Health Care Consumers in
the Driver’s Seat?” Rep. Jim DeMint (R-
S.C.) hoped that the ruling signaled the start
of a shift to consumer-driven health care
markets. Doug Kronenberg of Lumenos,
Michael Showalter of Definity Health, and
Charles Klippel of Aetna all said that
consumers become “hungry for informa-
tion” when given greater control over their
own care. Paul Fronstin of the Employee
Benefit Research Institute worried that
incentives in insurance markets would
remain skewed absent further reforms.

◆July 11: Economist Charlotte Twight spoke
at a Cato Book Forum devoted to her pen-
etrating analysis of government expansion,
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Dependent on D.C.: The Rise of Federal
Control over the Lives of Ordinary Amer-
icans. The book, Twight said, endeavors
to explain why government grows even
when popular sentiment opposes increas-
es in state power. Newsday columnist James
Pinkerton praised the book’s exposé of ram-
pant “bureaupreneurialism.” 

◆July 12: At a Cato Hill Briefing, “Profil-
ing and National IDs: Security and Free-
dom in a Free Society,” Cato’s senior fel-
low in constitutional studies Robert Levy
argued that ethnic or religious “profiling”
might be permissible in some cases, sub-
ject to constitutional constraints. Timothy
Lynch, director of Cato’s Project on Crim-
inal Justice, said that a national ID card
would reduce Americans’ privacy without
thwarting terrorists, and author Charlotte
Twight offered historical examples of innocu-
ous-seeming laws that grew incremental-
ly more intrusive.

◆July 16: Matthew Myers of the Campaign
for Tobacco-Free Kids and Carlos Angu-
lo of Zuckerman Spaeder LLP accused
tobacco companies of making incomplete,
misleading, and even false advertising claims
at a Cato Policy Forum, “Ads for Reduced-
Risk Tobacco: Public Scourge or Protect-
ed Speech?” Erik S. Jaffe, chair of the Fed-
eralist Society Subcommittee on Advertis-
ing Law and Regulation, and American
Enterprise Institute scholar John E. Calfee

argued tort law, rather than prior vetting
of ads, was the proper remedy.

◆July 18: The Individuals with Disabilities
in Education Act may have alleviated the
systematic neglect of disabled children in
public schools, but at a Cato Hill Briefing,
“Troubled IDEA: Perspectives on Federal
Special Education Law Reform,” Rep. Tom
Tancredo (R-Colo.) and Chester E. Finn Jr.
of the Thomas B. Fordham Foundation said
that it had also paralyzed local special
education programs with procedural require-
ments. Cato Scholars Marie Gryphon and
David Salisbury highlighted problems with
the program’s dispute resolution mechanism
and the relative success of voucherlike alter-
natives. Steve Bartlett, a member of the Pres-
idential Commission on Excellence in Spe-
cial Education, advocated a shift from
procedural to results-based evaluations.

◆July 19: Cato senior fellow Patrick J.
Michaels and director of natural resource
studies Jerry Taylor examined the threat of
human-driven climate change and the wis-
dom of proposals to mitigate it at a Cato
Hill Briefing, “Global Warming: Rational
Science, Rational Policy.” Michaels charged
that advocates of environmental regulation
have overstated the likely magnitude of the
problem, and Taylor argued that the cost-
ly measures supported by environmental-
ists would only negligibly decrease warm-
ing. ■

Thompson Ayodele, 
director of the Institute of

Public Policy Analysis in
Nigeria, and James Shik-
wati, director of the Inter

Region Economic Network
in Kenya, discussed their

efforts to set up free-mar-
ket think tanks in Africa at

a Cato Roundtable 
Luncheon in May.

Sen. Christopher
Bond (R-Mo.) talks
about the problem 
of election fraud at a
Cato Policy Forum 
on June 19. John
Samples, director of
Cato’s Center for Rep-
resentative Govern-
ment, moderates.
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O
n July 12 the Cato Institute held a
Hill Briefing for congressional staff
members in the Rayburn House Office
Building. Cato senior fellow Robert

A. Levy; Timothy Lynch, director of Cato’s
Project on Criminal Justice; and adjunct
scholar Charlotte Twight, author of Depen-
dent on D.C.: The Rise of Federal Control
over the Lives of Ordinary Americans, dis-
cussed racial profiling and national identi-
fication cards. Excerpts from their remarks
follow.

Robert A. Levy: Racial or ethnic profiling
involves the selection by law enforcement
officers of persons for investigation or some
stronger action on the basis of race or nation-
ality or ethnicity. To shed some light on the
profiling question, let’s examine whether
it is hypocritical for African Ameri-
cans to oppose profiling blacks in the
war against crime but favor profiling
Arabs in the war against terrorism.
According to the Gallup organization,
71 percent of African Americans
approve profiling Arabs to combat
terrorism. By contrast, an overwhelming
percentage of African Americans con-
demns racial profiling in the war against
crime. Do those two seemingly con-
tradictory positions suggest that there
is some underlying hypocrisy? Not
necessarily.

The legitimacy of profiling depends
on the answers to three questions.

First, how important is the objec-
tive of the profile? The gain from a
criminal profile can range from, at the
low end, identifying a drug dealer, to, at
the high end, capturing a serial murderer.
The gain from a terrorist profile might reach
from halting an airline hijacking that involves
a couple of hundred people to preventing
a madman from using a weapon of mass
destruction.

The potential benefit of a criminal pro-
file, which I don’t mean to trivialize, extends
at most to saving a small number of lives.
That pales in comparison with the poten-
tial benefit of a terrorist profile, which can
contribute to saving thousands, or hun-
dreds of thousands, of lives. So it seems
to me, on that ground alone, rational to
scrutinize criminal profiling more rigor-

ously than terrorist profiling.
The second question is, how effective is

a racial or ethnic profile likely to be in stop-
ping crime or terrorism? Consider that all
the 9/11 terrorists were reportedly of Mid-
dle Eastern descent. All criminals, obvi-
ously, are not African Americans.

Thus, other things being equal, the fit
of a terrorist profile that includes ethnici-
ty is likely to be tighter than the fit of a
criminal profile that includes race. Despite
that, we have airport screeners performing
random searches on 80-year-old women,
little kids, airline pilots with proper IDs,
and even members of the president’s secu-
rity detail.

There have been eight major terrorist
acts against the United States and its allies

over the past 30 years. In 1972, 11 Israeli
athletes were killed at the Munich Olympics.
In 1979 the embassy in Iran was seized. In
1983 the Marine barracks in Beirut was
blown up. In 1988 Pan Am Flight 103 was
bombed. In 1993 the World Trade Center
was bombed. In 1995 a federal office build-
ing in Oklahoma City was destroyed. In
1998 our embassies in Kenya and Tanza-
nia were bombed. And on September 11
we lost the World Trade Center, part of the
Pentagon, and 3,000 American lives. Sev-
en of those eight acts were committed by
Muslim male extremists, mostly between
the ages of 17 and 40—not by elderly women,
not by little kids, not by blacks or whites. 

The third question is, what is the poten-
tial for abuse? There is no doubt that African-
American anxiety about criminal profiling
stems in part from our country’s troubled
history of racial discrimination. We have
no comparable history of bias against Mid-
dle Easterners, nor have responsible per-
sons suggested that airport searches, for
example, are motivated by traditional big-
otry toward Arabs or Muslims. The prin-
cipal objection to profiling is that it can be
exploited by officials who are animated by
some deeper prejudice. I would argue
that African Americans have more cause
for concern than do Middle Easterners.

That is not to say that ethnicity by itself
is sufficient justification for targeting a sus-
pect. But sometimes ethnicity will add mate-

rially to the predictive power of a
terrorist profile. A vital considera-
tion, of course, is the scope of the
imposition on innocent people. We
should not object, in my view, if law
enforcement authorities use profil-
ing simply to limit their investiga-
tions. Even the questioning of pro-
filed suspects raises few concerns if
the suspects are free not to answer
and if they are free to leave. But sub-
poenas, custodial interrogations,
extended detentions, and incarcera-
tion are quite another matter.

With that qualification in mind,
I want to suggest one narrowly cir-
cumscribed example of justified ter-
rorist profiling. The Justice Depart-
ment recently announced a manhunt
for Middle Eastern men who have

ignored deportation orders. Each of those
6,000 targeted individuals—of 300,000
who have been ordered to leave the Unit-
ed States—is from a country that has known
al-Qaeda cells. Technically, the selection is
based on nationality, but the correlation
with ethnicity is obvious. Still, I think that
kind of targeting makes sense and complies
with the Constitution.

Profiling is objectionable when law
enforcement authorities use race or eth-
nicity as a substitute for suspicious behav-
ior or other credible evidence of wrong-
doing as grounds for investigating, appre-
hending, and detaining suspects. But that
is not what is happening in this instance.
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Security and Freedom in a Free Society

Robert Levy: “Other things being equal, the fit of a terrorist
profile that includes ethnicity is likely to be tighter than the fit
of a criminal profile that includes race.”
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The men who are sought are not
unidentified potential suspects. They
are named lawbreakers. Their names
appear in government records. They
are not statistical artifacts; they are
real people. And their wanted status
was triggered by their conduct, not
by their nationality. The vast major-
ity of Middle Easterners have noth-
ing to fear from the Justice Depart-
ment’s campaign, which involves no
more than allocating scarce law enforce-
ment resources.

The Constitution, of course, guar-
antees equal protection to persons
who are within U.S. jurisdiction. But
there is no constitutional or statuto-
ry authority for a lawbreaker to escape
punishment. When people break
the law, some of their constitutional pro-
tections go away. To the extent that they
still retain the right to equal protection,
that right is not absolute. Government can
treat persons unequally, even on the basis
of ethnicity, if it has a compelling interest
in doing so and adopts the least restric-
tive means of satisfying that interest.

In this case, the profile is narrowly tai-
lored to cover a small number of individ-
uals from a few selected countries—only
persons who have already broken the law
and have been ordered to leave the Unit-
ed States. And the government’s interest in
preventing terrorist acts that could kill or
injure a large number of Americans is, of
course, palpable. If law enforcement resources
are spread too thin, government is going
to default on its foremost obligation—to
protect the nation against loss of life, the
most precious of our civil liberties.

Next, I want to change the facts slight-
ly and discuss a real-world example of eth-
nic profiling that, in my view, even though
directed at terrorism, is not justified. Under
the Immigration and Nationality Act of
1952, the Justice Department recently pro-
posed new regulations requiring that more
than 100,000, largely Muslim and Middle
Eastern, visa holders register with the gov-
ernment and be fingerprinted. 

Students, workers, researchers, and
tourists—everybody who is between the
ages of 18 and 35, male, and from 20
designated countries—will be covered,

And remember, the overwhelming
number of targeted persons is going
to be entirely innocent. The new reg-
ulations, because they apply to peo-
ple from some but not all countries,
raise equal protection as well as due
process concerns. The selection of
persons is based not on their mis-
conduct but wholly on their nation-
ality. That is a clear example of unre-
fined profiling that civil libertarians
ought properly to condemn.

Timothy Lynch: After 9/11, it makes
perfect sense for policymakers to
review various laws and procedures
with an eye to changes that would
better protect us from similar attacks
in the future. But we should not throw

out our freedom and our privacy for any
proposal that somebody claims will make
us safer. We should not rush into anything.

The national ID card proposal would
be a very bad deal for our society, because
it would require some 250 million people
to surrender some of their freedom, some
of their privacy, for something that is not
going to make us safe from terrorist attack.
The national ID card proposal has been put
forward in Washington many times before;
in the wake of the September 11 attacks,
it is now being packaged as a “security”
measure.

Let me begin by dispelling the idea that
the card will be a great security device that
will make us safe from terrorists. There are
several ways that terrorists will be able to
get around a national ID card system. Ter-
rorists are evil, but they are not stupid.

It does not take much imagination to
see the weak spots in the national ID card
system. If terrorists are determined to attack
America, they can bribe the people who
issue the cards or the people who check the
cards. Terrorists will also be able to recruit
people who have valid cards—U.S. citizens
or lawful permanent residents.

We are told that we should look at coun-
tries in Europe, such as France, that already
have national ID card systems. OK, let’s
look. The people in those countries have
surrendered their privacy and their liber-
ty and yet they continue to experience
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Continued on page 8

❝We should be taking the battle to the terrorists, to their base
camps, not transforming our society into a surveillance state.❞

Timothy Lynch: “The national ID card would require some 250
million people to surrender some of their freedom, some of
their privacy, for something that is not going to make us safe
from terrorist attack.”

except U.S. citizens and permanent resident
aliens who hold green cards. The finger-
prints will then be compared with those in
a database of prints of suspected or known
terrorists and wanted felons.

New arrivals to the United States will
be fingerprinted at entry. From a policy per-
spective, that rule may be unwise or unnec-
essary, but it does not, in my view, raise
constitutional concerns. Constitutional
rights do not vest until a person has actu-
ally entered the country.  

But the same regulations apply to non-
permanent foreigners who are already here
legally. To satisfy constitutional concerns,
government has to show that its new reg-
ulations, when applied to Middle Eastern
students and workers and tourists who are
already here legally, are an effective and
necessary answer to the systemic immi-
gration problems that have compromised
national security. That showing has not
been made.

Essentially, there are four problems with
our immigration system: applicants are not
sufficiently screened, they are not moni-
tored closely enough after they are here,
they are allowed to overstay their visas with
impunity, and no one tracks their depar-
ture. The new regulations purport to mit-
igate those problems. But anyone truly dan-
gerous is not going to show up for regis-
tration or fingerprinting Indeed, the most
dangerous persons will likely have entered
the country illegally.
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terrorist attacks.
I also want to draw your attention to

how a national ID card system will affect
the Bill of Rights. The Fourth Amendment
to our Constitution protects all of us against
unreasonable searches and seizures. The
quintessential “seizure” under the Fourth
Amendment is to be arrested or detained
by the police.

The police can seize or arrest a person
when they have an arrest warrant or when
they have probable cause to believe that
the person has just committed a crime in
their presence. But the police cannot stop
us on the street and demand an ID, at least
not under current law. They can request an
ID. They can request that we answer their
questions. But the key point is that we can
decide whether or not we want to coop-
erate. The legal presumption right now is
on the side of the individual citizen. We do
not have to justify ourselves to the police
or to the government. The government has
to justify its interference with our liberty.

A national ID card system will turn that
important legal principle upside down.
After enactment of the system, pressure will
begin to build to enact laws that will require
citizens to produce an ID whenever a gov-
ernment official demands it. I know that is
going to happen for two reasons. First, in
the countries that already have national ID
card systems, the police have acquired such
powers.

Second, in this country there already are
cases in which the police have arrested
Americans for failure to produce IDs. Thus
far our courts have rejected such arrests.
But if Congress passes a law that says peo-
ple must produce IDs, the courts may well
yield on that point. 

Op-eds about a national ID card by Alan
Dershowitz at Harvard Law School or Lar-
ry Ellison from Oracle present the idea in
the best possible light. They tell us that it
will be a “voluntary” card and that you
will have to present it only at airports. They
say there will be no legal duty to produce
an ID card.

But, over time, the amount of infor-
mation on the card will expand. The num-
ber of places where you will have to pres-

ent your ID card will expand, and it will
eventually become compulsory. And soon-
er or later a legal duty to produce an ID
whenever a government official demands
it will be created. I strongly recommend
Charlotte Twight’s book, Dependent on
D.C., in which she details the ways gov-
ernment power creeps into our lives.

Secretary of Defense Donald Rumsfeld
has already warned us to expect more ter-
rorist attacks, so we will see more anti-ter-
rorism proposals in Congress. Perhaps there
will be an attack a year from now, and a
limited national ID card will be proposed
and enacted.

Maybe five years later we will be attacked
again, people will die, and law enforcement
will go to Congress and say, look, we have
a national ID card, but the problem is that
it is voluntary. Thus, by incre-
ments, we will get the full-
blown national ID card sys-
tem that we see in other coun-
tries. If somebody just pro-
posed the same national ID
card system that they have in
Singapore or France, and we
could have an up-or-down
debate on that one proposal,
then everybody would fully
understand what we were going
to give up in return for the
card. But instead, time after
time, we see the government
expand in small, incremental
steps.

It is very important that we
not lose sight of what we are
fighting for in the war on ter-
rorism. Our goal should be to fight the ter-
rorists within the framework of a free soci-
ety. We should be taking the battle to the
terrorists, to their base camps, and killing
the terrorist leadership. We should not be
transforming our society into a surveillance
state.

Charlotte Twight: As part of the current
push for new measures to increase our
national security, some members of Con-
gress are calling for computer chips to be
put into our driver’s licenses or for other
forms of a national ID card. With current
technology, a key component of any nation-

POLICY FORUM Continued from page 7

❝Many Americans do not realize the virtual treasure trove of 
detailed data that the federal government requires banks, schools,

employers, and now even doctors to collect about us.❞

al ID card will be a microchip containing
biometric information and other data as
well as links to a variety of databases.

As Simon Davies, an expert in privacy
security and data protection, stated recent-
ly: “The modern ID card is no simple piece
of plastic. It is the visible component of a
web of interactive technology that fuses
the most intimate characteristics of the indi-
vidual with the machinery of the state,”
creating a “national surveillance infra-
structure.”

As Tim mentioned, legislators and oth-
ers are likely to push incrementally for such
an ID in order to minimize opposition at
the outset. Consider what Rep. Jane Har-
man said in May: “We don’t automati-
cally have to call it a national ID card.
That’s a radioactive term. But we can cer-

tainly think about smart cards for essen-
tial functions, and we need the database to
support that.” As Steven Levy of Newsweek
put it, “Translation: Show us your papers.”

A national ID card system unquestion-
ably poses a threat to our privacy. The card
would permit vast amounts of personal
information about us to be linked. Many
Americans do not realize the virtual treas-
ure trove of detailed data that the federal
government requires banks, schools, employ-
ers, and now even doctors, in addition to
many federal agencies, to collect about
law-abiding individuals in our country.

Think about something like the Bank

Susan Chamberlin, Cato’s director of government affairs, intro-
duces Charlotte Twight, Timothy Lynch, and Robert Levy at a
Capitol Hill Briefing.
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Secrecy Act that sailed through Congress
in 1970. It required, and still requires, our
banks to make copies of our checks and
deposit slips, as well as records of other
financial transactions. So there are all kinds
of government-mandated databases out
there, and they can be either embedded
in or linked to a national ID card and the
computer chip in it.

Moreover, government agencies already
have contracted with private firms to pur-
chase additional information about law-abid-
ing American citizens. For example, the
Washington Post recently reported that the
Internal Revenue Service had purchased
access to some 10 billion public records of
housing, financial, and other personal infor-
mation about individuals in our country.
The same private company, ChoicePoint,
Inc., also provides information to other
government agencies, including the Feder-
al Bureau of Investigation.

This sort of power inevitably grows.
Recall the experience with Social Security
numbers. In 1935 the public was promised
by government officials that those num-

bers would never be used for anything oth-
er than identifying specific Social Security
accounts.

But, of course, within just a few years,
the government itself began mandating
increased usage of Social Security numbers.
As described in my book, Dependent on
D.C., year by year the government expand-
ed the number of agencies and entities that
were required to use Social Security num-
bers to identify us. And we have reached
the point today, I think, where everybody
takes it as a given that our Social Security
numbers serve as de facto national ID num-
bers.

Another concern is that, with the new
technology, adding additional information
or linking additional information to a nation-
al ID card will be virtually invisible. How
will a person know what’s on that card
or what it’s linked to?

Past abuses of federal data collection
power should give us pause about further
expanding that authority. Just think about
the FBI files in the Clinton White House,
about the Nixon administration’s abuses

of IRS and FBI files, and all the rest of that
long history of abuse.

A national ID system would alter our
nation at its very core. As a thought exper-
iment, reread the U.S. Constitution and the
Declaration of Independence and then imag-
ine trying to explain a national ID system
to the Founders, to James Madison and his
fellows.

People will learn to tolerate national IDs
if they are required, and that too jeopard-
izes liberty. Because future generations won’t
have any other experience, they will think
it is the normal course of things to add more
and more information to a national ID card.

Finally, I would urge, in considering a
national ID card system, that we consider
the emerging pattern and not focus our
attention on just one piece at a time. In the
past we built financial databases, educa-
tion databases, labor databases, all the rest
of it, and we looked at each little slice instead
of at the whole picture. I would urge that
we look at that whole emerging pattern and
ask ourselves: What are we building? What
are we becoming? ■

T
hat politicians frequently act in their
own interests is not an earthshatter-
ingly novel idea. The problem of ensur-
ing that rulers serve the common good,

rather than their own, which plagues dis-
gruntled citizens everywhere, also plagued
ancient philosophers and the authors of
the Federalist Papers. Of more recent
vintage, however, is the insight that the
powerful formal tools of economic theory
can be deployed to model the self-inter-
ested actions of legislators and bureaucrats
as effectively as they model those of entre-
preneurs in the market. In Government
Failure: A Primer in Public Choice, a
new Cato book, economists Gordon Tul-
lock, Arthur Seldon, and Gordon L. Brady
elaborate that insight, as presented in pub-
lic choice theory, for the lay reader.

Academic work on public choice is some-
what technical, but Tullock, in the book’s
first section, presents the central concepts
using clear language and vivid examples,
which make Government Failure ideal for
undergraduate classrooms as well as casu-
al readers.

Tullock’s analysis of logrolling—the
trading of votes by legislators—for exam-
ple, shows how democracies are subject to
an inverted, destructive form of Adam
Smith’s invisible hand. Lawmakers,
Tullock says, will seek to enrich
their constituents through pro-
grams that impose a small cost
on citizens of other states, even
if the net cost of the program
is larger than the benefit it pro-
vides to a narrow constituency.
The aggregate effect of all
such bills is often that each
district is left worse off than
if all had abstained from
such rent seeking.

The theory summarized
in the book’s first part is
put into practice in two subse-
quent sections, where the authors use the
tools of public choice theory to analyze
policies in the United States and Britain.
They show how the dynamic between vote-
hungry politicians, pressure groups, and
bureaucratic agencies eager to expand their

scope and power drives regulatory deci-
sionmaking. Brady reveals why American
trade, environmental, and telecommunica-
tions policies are so dysfunctional and how
Internet governance could become equally

so. Seldon assesses welfare
programs on the other side
of the Atlantic and con-
cludes that, though polit-
ically expedient, they have
been socially disastrous. Both
agree that even a flawed pri-
vate sector would more effec-
tively provide a wide array of
services.

In the wake of the sum-
mer’s many corporate scandals,
there have been growing calls
for government regulation to
correct for so-called market fail-
ures. This book reminds us always

to ask, “Failure? Compared with what?”
Government Failure can be purchased

($18.95 cloth/$9.95 paper) from Cato Insti-
tute Books at 1-800-767-1241 or from the
Cato website, www.cato.org. ■

Understanding Government Failure
An ideal textbook in public choice

Cato Book
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The Antitrust Assault on Orbitz—and on
Consumers” (Policy Analysis no. 441).
Orbitz, which was created by five major
airlines to provide comprehensive and
unbiased flight information, has been sub-
jected to severe antitrust scrutiny fol-
lowing accusations by its main competi-
tors that it will allow airlines to employ
“anti-competitive” tactics. But as DeLong
points out, the charges make little sense.
Orbitz would be no more useful for pur-
poses of collusive “fare coordination” than

any of the other comprehensive sources
of fare information. 

◆Censors sans Frontières
The U.S. Court of Appeals will soon decide
whether French laws may be used to cen-
sor the online speech of Americans. In
“Caught in the Seamless Web: Does the
Internet’s Global Reach Justify Less Free-
dom of Speech?” (Cato Briefing Paper no.
71), Cato adjunct scholar Robert Corn-
Revere recounts the story: Yahoo! allowed
users to auction off Nazi memorabilia on
its U.S. websites and has been ordered by
French courts to “dissuade and render
impossible” access to those sites by French
citizens. Although U.S. courts sometimes
enforce the decisions of foreign judges in
the spirit of international cooperation,
Corn-Revere insists that this one must be
rejected as antithetical to both American
public policy and First Amendment prin-
ciple. The precedent that would be set if it
is not, he warns, would leave Americans
subject to a welter of speech-stifling restric-
tions, from Chinese laws banning the advo-
cacy of democracy to Singapore’s injunc-
tion against material inimical to “public
morals.”

◆Federal Program Disables Education
A federal program intended to ensure that
disabled children received a “free, appro-
priate public education” has instead engen-
dered hostility between parents and teach-
ers, drowned educators in paperwork, pro-
moted systematic misidentification of stu-
dents as disabled, and subordinated aca-
demic achievement to compliance with
bureaucratic requirements, according to
Cato scholars Marie Gryphon and David
Salisbury. Salisbury, director of Cato’s Cen-
ter for Educational Freedom, and Gryphon,
an education policy analyst, blast the 1975
Individuals with Disabilities in Education
Act in “Escaping IDEA: Freeing Parents,
Teachers, and Students through Deregula-
tion and Choice” (Policy Analysis no. 444).
They suggest allowing states to opt out of
IDEA’s requirements by developing their
own alternative plans. 

◆A Recipe for Argentine Recovery
The conventional wisdom about Argenti-

STUDIES Continued from page 3
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na’s currency crisis is almost precisely back-
wards, according to Kurt Schuler, a senior
economist with the Joint Economic Com-
mittee. In a new Cato study, “Fixing Argenti-
na, (Policy Analysis no. 445),” Schuler
writes that, contrary to what many pun-
dits have said, the crisis was not precipi-
tated by a persistent overvaluation of the
peso or an associated decline in exports.
The true culprits, says Schuler, were exces-
sive government debt, burdensome taxes,
and rash attempts to escape recession by
meddling with monetary policy and forc-
ing “pesofication” of dollar-denominated
bank accounts. Schuler prescribes drastic
tax reductions coupled with dollarization
and a system of privately issued currencies.

◆ Private Accounts Popular despite Parade
of Scandals
Market volatility and a series of high-pro-
file corporate accounting scandals have
done little to dull voter enthusiasm for mar-
ket-based Social Security reform, accord-
ing to a poll conducted for the Cato Insti-
tute by Zogby International just two weeks
after the WorldCom accounting scandal
was made public. More than two-thirds of
likely voters—68 percent—supported the
idea of allowing individuals to invest a por-
tion of their payroll tax, and 82.8 percent
of those younger than 30 favored private
accounts. “While people are clearly con-
cerned about recent market turmoil,” said
pollster John Zogby, “there is a funda-
mental belief in controlling your own retire-
ment that trumps any volatility.”

◆ More Bureaucracy Won’t Deliver
“Homeland Security”
The newly formed Office of Homeland
Security and the Homeland Security Coun-
cil are “an ad hoc and unnecessary dupli-
cation” writes Eric R. Taylor in a new Cato
Foreign Policy Briefing, “The New Home-
land Security Apparatus: Impeding the Fight
against Agile Terrorists” (Foreign Policy
Briefing no. 70). Because the problem
brought to light by the attacks of Septem-
ber 11, 2001, was insufficient information
sharing between agencies jealous of their
turf, Taylor argues that “yet other layers
of bureaucracy” are unlikely to solve the
problem. ■
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J
ames Madison was the chief architect
of the American republic. Though reluc-
tant to accept the title, he was known
as the “father of the Constitution,” and

through his role in crafting both that doc-
ument and the hugely influ-
ential Federalist Papers, he
has left his mark on the legal
and political institutions at
the core of the United States.
Yet, in the popular culture,
he has always been denied
the superstar status of his
more flamboyant con-
temporaries Washington,
Jefferson, and Franklin.
To celebrate the 250th
anniversary of Madison’s
birth, the Cato Institute
has published James
Madison and the Future
of Limited Govern-
ment, edited by John Samples, director
of Cato’s Center for Representative Gov-
ernment. This wide-ranging collection of
essays reminds us of the enduring relevance
and vitality of Madison’s ideas.  

Nobel laureate James M. Buchanan,
inspired by Madison’s offhand claim that
“if men were angels, no government would
be necessary,” reflects on the differences
between ethics and politics. Walter Berns
of the American Enterprise Institute says
Madison erred in assigning no role to the
state in the cultivation of religious virtue,
but political science professor Michael Hayes
defends Madison’s position that church-
state separation is in the best interests of
church and state alike.

The Constitution is, unsurprisingly
enough, the planet around which many
of the book’s pieces revolve. Historians
Joyce Lee Malcolm and Robert McDonald
examine, respectively, the ways in which
Madison’s constitution departs from the
English legal tradition and from the thought
of Thomas Jefferson. Those differences are
mild, however, when compared with how
greatly we have departed from Madison,
as Roger Pilon, Cato’s vice president for
legal affairs, reveals in his study of how the
courts have gradually eroded the doctrine
of enumerated powers. If that doctrine is
to return from the jurisprudential grave,

writes Judge Alex Kozinski, courts must
begin by repudiating the federal spending
power, which Madison held to be incom-
patible with true federalism.

Several authors develop Madison’s analy-
sis of the problem of “faction” (“spe-

cial interest groups” in con-
temporary jargon), the top-
ic of his classic Federalist
no. 10. Madison believed
that an “extended republic,”
which embraced a diverse
population and divided polit-
ical power, could resist the use
of government by one group
to oppress or exploit others.
Some multiculturalist thinkers
have held that Madison’s proj-
ect must be updated to better
protect minority factions by
granting them special rights or
group representation. Cato sen-
ior fellow Tom Palmer rebuts sev-
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T
he United States has the world’s third
freest economy, trailing close behind
Hong Kong and Singapore, accord-
ing to the Economic Freedom of the

World: 2002 Annual Report. Economists
James Gwartney and Robert Lawson scru-
tinized 123 countries, measuring govern-
ment taxes and expenditures, property
rights, the soundness of the currency, trade
restrictions, and credit and labor regula-
tions. The study, published by Canada’s
Fraser Institute, the Cato Institute, and a
consortium of think tanks from 54 other
countries, was inaugurated in 1996 at the
urging of Nobel laureate Milton Friedman,
who provides this edition’s preface.  

The study confirms that there is a strong
correlation between economic liberty and
other standard measures of a nation’s wel-
fare, such as life expectancy, economic
growth, and per capita income. The Unit-
ed States, which has climbed two spots since
last year’s report, is followed in the top 10
by New Zealand, Switzerland, Ireland, Aus-

tralian, Canada, and the Netherlands. The
Democratic Republic of Congo has the
world’s least free economy and is joined at
the bottom of the rankings by a prepon-
derance of African and former communist
nations.

Cato’s director of fiscal policy studies
Chris Edwards and fiscal policy analyst
Veronique de Rugy contributed a chapter
on international tax competition, in which
they look at how increasing mobility 
of labor and capital have pressured gov-
ernments to lower marginal tax rates in
order to forestall the flight of industry and
attract investment. They also examine 
the worrying popularity of proposals for
“tax harmonization”—the formation of
intergovernmental cartels to fix taxes at
high levels. 

The 2002 edition of Economic Freedom
of the World can be purchased ($22.95
paper) from Cato’s online store at
www.cato.org or by phone from Cato Insti-
tute Books at 1-800-767-1241. ■

eral such claims in his essay, in which he
argues that only a regime of individual
equality under the law is compatible with
liberal principles and Madisonian thought. 

Editor John Samples suggests that Madi-
son overestimated the ability of represen-
tative institutions to check abuses of state
power. Ironically, says Samples, ballot
initiatives, a form of the direct democracy
that Madison feared, have proven effective
at limiting government. If factions have a
corrosive effect on democracy in the devel-
oped world, they are disastrous in devel-
oping countries seeking to build liberal insti-
tutions from scratch. James Dorn mines
Madison’s writings on the rule of law to
see what guidance they have to offer the
world’s emerging democracies.

James Madison and the Future of Lim-
ited Government can be purchased ($19.95
cloth, $10.95 paper) online at www.cato.org
or from Cato Institute Books at 1-800-767-
1241. ■

The Constitution, limited government, and today’s challenges

Sixth Annual Economic Freedom Study 
Shows United States Gaining Ground
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ley are willing to grant their fellow citizens
a civic divorce, and anti-secessionist lead-
ers make no secret of the reason. The rhet-
oric coming from the various interest groups
at the center of the anti-secession coalition
sounds remarkably similar: each fears the
“erosion of the tax base” and the accom-
panying “loss of clout.” With cumulative
support for secession hovering around 38
percent, valley secessionists find themselves
in the position of deer trying to convince
ticks of the merits of mutual independence.

Why LA?
At first glance, Los Angeles is one of the

most unlikely places for this sort of decen-
tralizing movement to arise. Southern Cal-
ifornia is known for many things—sun,
surf, glitz, earthquakes—but small gov-
ernment is not one of them. As surprising
as it may seem to outsiders, however, grass-
roots support has been building for almost
a century. In 1915 LA officials forced the
valley to join the city in exchange for cheap
water. That gave rise to tensions and con-
flicts that persist today. Indeed, many peo-
ple in the San Fernando Valley identify
themselves by community—Van Nuys, Rese-
da, Northridge—even though those are
legally part of the city of Los Angeles. This
is the third credible secession attempt; state
law blocked two previous movements in
the 1960s and 1970s.

The San Fernando Valley separatists,
spearheaded by a group called Valley Vot-
ers Organized Towards Empowerment (Val-
ley VOTE), are actually only the most
visible of three burgeoning secession move-
ments in the City of Angels. On the south
side of the mountains, Hollywood is vying
for independence too. Many of its 180,000
residents believe that it can no longer func-
tion effectively as a “neighborhood” in a
sprawling city. Like the valley, it has the
resources to support its independence, but
the desire for independence there is much
less strong. Although a Hollywood inde-
pendence initiative will be on the ballot this
fall as well, polls show that only a quar-
ter of voters, in both Hollywood and the
city at large, are prepared to support a break
with LA. The third area searching for its

own identity is the harbor section of the
city, with about 140,000 people. The har-
bor area is a pod on San Pedro Bay con-
nected to the main part of the city by a nar-
row 10-mile finger that only creative annex-
ation and savvy politicians could have man-
ufactured. Clearly, dissatisfaction with the
city’s present structure is pervasive and
widespread.

Why is secession so attractive to so many
people? The city’s geography and politi-
cal history tell part of the story. LA is one
of the largest cities in the nation, with 3.7
million people spread over 470 square miles.
In the last century LA has grown big enough
to swallow Cleveland, St. Louis, Milwau-
kee, Minneapolis, Boston, San Francisco,
Pittsburgh, and Manhattan. 

As the city has expanded, many citizens
have begun to feel that a leviathan LA is
no longer capable of representing their com-
munities’ interests. Each LA city coun-
cilperson represents 246,000 people. Nei-
ther Hollywood nor the harbor area is large
enough to have a single representative on
the LA City Council, even though Holly-
wood would rank as the nation’s 112th
largest city and the harbor area would rank
149th. In contrast, Santa Monica, sand-
wiched between the Pacific Ocean and LA’s
west side, has six city council members and
a mayor to govern 84,000 people. In near-
by Burbank, five elected officials, includ-
ing a mayor and vice mayor, govern a city
of 100,000. 

For years the valley has been systemat-
ically denied the proper number of seats on
Los Angeles’s 15-member citywide coun-
cil. The valley was given two seats when,
on the basis of the geographic distribution
of the city’s population, it should have
received four. Then, as the valley’s popu-
lation grew, it received four seats when it
should have received five. In 2003, in a
move to quell secession, the valley will
get five seats. By that time, however, the
valley’s population should have qualified
it for nearly six seats, almost half of the
city council. The council has consistently
gerrymandered the valley, carving off pieces
and putting them in districts dominated by
other parts of the city.

There is no guarantee that even full rep-
resentation would relieve the tensions cre-

ated by an oversized city government. Brown
University professor of economics and urban
studies J. Vernon Henderson explains that
“different local communities within the
metro area have different public service
needs and demands, depending on indus-
trial mix, income, age composition and
so on. A metro level government may not
have the political flexibility or accounta-
bility to differentiate across localities to
meet individual community needs.” A gov-
ernment seeking to serve such a large and
heterogeneous city faces a dilemma. If tax-
es are levied and services provided uni-
formly, the one-size-fits-all result will almost
certainly fail to address the different needs
of different communities. If instead servic-
es are tailored to individual communities,
a political tug of war ensues, with each
locality trying to maximize its own con-
sumption of services and distribute the costs
of providing them across the entire city.

Supporters of secession want what most
citizens want—safe neighborhoods, good
schools, well-maintained streets, neatly
trimmed trees, and efficient garbage col-
lection. They’ve lost faith in the ability of
elected officials meeting on the other side
of the mountains to make policy that meets
their needs and provides services effective-
ly. If existing research is any indication, a
smaller LA, with a population about the
size of San Diego’s, will be more manage-
able, more accountable to local residents,
and more representative of its neighbor-
hood populations. 

Tyranny of the Status Quo
Most city officials are vigorously fight-

ing all of the secession movements, though
they have focused their energy on the San
Fernando Valley’s, the strongest of the three.
Their tactics show how viciously entrenched
bureaucracies and elected officials will fight
to defend the status quo.

Their first instinct is to use the timeworn
tactic of fear. City officials have gone on
record arguing that a smaller city will be
less likely to receive federal grants. They’ve
also charged that police and fire services
will be inferior, leaving valley residents more
vulnerable to fire or natural disaster. Anti-
secessionists have resorted to scare tactics
so often that a new acronym has emerged—

❝Much as the disparity between taxes and services vexes 
secessionists, the prospect of losing the valley cash cow 

frightens other Angelenos even more.❞
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FUD, for “fear, uncertainty, and doubt.”
FUD tactics have become so common that
the term is now used as a verb (“there goes
the mayor, FUDing again”) whenever May-
or James K. Hahn warns of the dire con-
sequences of secession. By exploiting the
more justified fears of contractors and lob-
byists whose power and income depend on
the city’s size and tax base, Hahn has man-
aged to raise $2 million for his anti-seces-
sion campaign. Most of that money has
come in the form of donations of $10,000
or more, and some donors have found lucra-
tive contracts with the city extended short-
ly after their checks arrived.

Another primary response, legal maneu-
vering, has become a staple of the anti-
secession movement’s tactical tool chest.
The mayor and his staff continually chal-
lenge the cost estimates that the Local Area
Formation Commission—the government
agency that oversees annexations, seces-
sions, and interjurisdictional border dis-
putes—has used to determine the economic
viability of the new cities. LAFCO has rec-
ommended that the valley pay LA about
$128 million per year in “alimony” to com-
pensate for the loss of valley tax revenue.
The payments would decrease by 5 percent
annually and finally end after 20 years.
That massive expropriation is not enough
for Mayor Hahn and other officials, who
have asked for annual payments of $288
million for 25 years. From the three seces-
sion areas combined, the city wants a total
of $5.6 billion more in alimony than LAF-
CO has recommended. The request is based
on the brazen proposition that the current
government will not shrink at all when
secession cuts the size of the region it serves
in half. Fifteen of the city’s 41 departments
have said that they could not cut $1 or shed
one employee. 

Ironically, those tactics are simply rein-
forcing the views of secessionists. The
city appears to be striving yet again to short-
change the valley, as it has for decades. The
demand for alimony payments seems par-
ticularly insulting, since valley residents are
effectively being asked to compensate LA
for the “harm” of refusing to continue being
overcharged for public services. For many,
the debate boils down to a political turf
war.

A Global Trend
The valley’s cries for accountability and

a government closer to the people are part
of an international movement toward more
decentralized government. The trend is prob-
ably most pronounced in the United King-
dom, where in 1997 Tony Blair’s Labour
government quickly moved to make good
on a campaign pledge to devolve governance
to Wales and Scotland. Scotland already had
an independent legal system, but now it has
a parliament with the authority to levy income
taxes and authorize spending on key pro-
grams. The more culturally distinctive Wales,
on the other hand, has been less insistent
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❝Supporters of secession have lost faith in the ability 
of elected officials meeting on the other side of the mountains

to make policy that meets their needs.❞

Continued on page 14

about its autonomy: it won only the power
to make decisions about “secondary” leg-
islative matters, such as housing, health, edu-
cation, economic development, sports, and
tourism. In 1999 both Scotland and Wales
elected their first independent legislatures in
more than three centuries.

Signs of the devolution revolution are
legion. Quebec has long been home to a
vocal movement for independence from the
national Canadian government. In France
critics have argued for decades that mon-
ey and authority should be devolved from
Paris. In India the national government is

L
ewis E. Randall and Jeffrey S. Yass
have joined the Board of Directors
of the Cato Institute. Randall is an
investor in Washington State. He

and his wife Martha have been supporting
Cato since the 1970s.
A graduate of Har-
vard College, he was
an early employee of
both Intel and Apple
Computer and is on
the Board of Direc-
tors of E-Trade. Yass
is managing director
of Susquehanna Inter-
national Group, LLP,
a trading firm spe-
cializing in stock
options. He is profiled
in The New Market
Wizards: Conversa-
tions with America’s
Top Traders by Jack
D. Schwager and was
described as one of

“76 Revolutionary Minds” by Philadel-
phia magazine.

Evans Pierre has been named director
of broadcasting at the Cato Institute. He
is in charge of relations with television
and radio broadcasters and also pro-
duces CatoAudio. He comes to Cato with
12 years of experience behind the cam-

eras at CNN, C-SPAN,
and MSNBC.

Lesley Albanese has
been named director
of external affairs and
given overall man-
agement responsibil-
ity for Cato’s devel-
opment department.
She has served in the
development depart-
ment for more than
five years, at increas-
ing levels of responsi-
bility. She will con-
tinue to be the prin-
cipal organizer of
Cato’s Benefactor Sum-
mit and the Cato Club
200 Retreat and will
oversee Sponsor rela-
tions, corporate and
foundation support,
and direct mail.

Joining the devel-
opment department
this summer is Terry
Kibbe, director of
development. A vet-
eran of development operations at Judi-
cial Watch and political fundraising, she
will work on individual donor solicita-
tion and relationships. 
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struggling with the difficulties of govern-
ing a geographically dispersed and demo-
graphically diverse population. The most
striking example of devolution is, of course,
the breakup of the Soviet Union into 15
successor states, but the same process is also
at work within those states and other nations
recovering from communism. Countries
throughout the former Soviet bloc have, to
varying degrees, begun the arduous process
of dismantling central bureaucracies and
restoring—or manufacturing—local polit-
ical institutions. For citizens frustrated with
bureaucratic indifference and inefficiency,
the transfer of authority and power to local-
ities is becoming increasingly attractive. The
reason is straightforward: larger govern-
ments are less responsive and ultimately less
accountable to the governed. In a political
system that respects democratic values, the
only effective way to serve diverse popu-
lations is to put the power to make deci-
sions in the hands of the people most direct-
ly affected by them.

The United Kingdom’s example is instruc-
tive, because that country managed to
accommodate devolutionist impulses with-
out an acrimonious split. One major rea-
son is that devolution had become part of
a major party platform; Labour had com-
mitted to support Scottish and Welsh auton-
omy before winning control of Parliament.
Scotland had a long history of independ-
ence, too, which provided a foundation for
institutions of local governance. Finally,
and perhaps most important, opposition
was relatively low because Scotland and
Wales were not permanently breaking away
from the United Kingdom but only tak-
ing control of more functions locally. That
difference in approach is significant. One
obstacle to greater autonomy for Quebec
may be its focus on separation and inde-
pendence from Canada. Because many
Canadians view the Quebecois as seces-
sionists, uninterested in devolution with-
out complete political and functional auton-
omy, they are less willing than they might
otherwise be to cede more limited control. 

Had LA city officials followed Blair’s
lead, they might well have averted the seces-
sion controversy entirely. Three years ago,

in a belated effort to quell secession, LA
reformed its city charter. Rival commis-
sions—one appointed and one elected—
were tasked with rewriting the city’s 73-
year-old constitution. Though reformers’
hopes were high at first, they ultimately
won only modest and incremental changes
to the city’s governance structure, which
did little to stem the rising tide of seces-
sionist sentiment.

One of the more interesting proposals
rejected by the commissions would have
created a system of boroughs similar to
those in New York City and London. 
The citywide government would serve 
a strategic, regional function while most
local services would be provided at the bor-
ough level. In London, for example, the
central authority has responsibility for
transportation, police, and economic devel-
opment. Boroughs with populations of
around 200,000 are responsible for health,
human services, education, planning, and
other key services. Thus, a true borough
system could devolve sufficient power to
the community level that secession move-
ments could be quelled or significantly mit-
igated.

The borough concept has been around
in the United States for almost a century;
boroughs were even promised to the val-
ley in 1915. They were also promised to
Hollywood, Watts, East Los Angeles, and
San Pedro in subsequent decades. Nothing
ever came of those promises. The com-
missions ultimately rejected the borough
plan, and city officials refused to allow the
proposal to be put on the ballot.

What distinguishes the Los Angeles seces-
sion movement from the others, aside from
its appropriation of the rhetoric of the
American Revolution, is the emphasis on
local, rather than regional, government and
autonomy. LA’s secession movement, like
Staten Island’s nascent desire to secede from
New York City, is evidence that greater
reliance on regional governance may not
be radical enough—power may have to
move to the community level.

Lessons Learned?
Ironically, concerns about local gov-

ernment’s ability to solve local problems
are spurring some cities to look in the oppo-

site direction. Last fall voters in Jefferson
County and Louisville, Kentucky, voted to
dissolve the city of Louisville and merge it
with the county. This would be the single
largest governmental consolidation in 30
years, creating the nation’s 19th largest
city. Los Angeles is now contemplating the
single largest city breakup in U.S. history;
Louisville could be the second if it doesn’t
learn LA’s lessons quickly.

The secession movements, in LA and
elsewhere, challenge the notion that con-
solidated regional governments can solve
a nation’s metropolitan problems. Indeed,
if consolidation also includes a lack of rep-
resentation, loss of local accountability,
and entrenchment of the status quo, met-
ropolitan governance may become even
less effective, and local government will be
even less able to address key issues and
problems that matter to citizens. The
upheaval in Los Angeles should force cit-
izens and policymakers across the nation
to question one of the most persistent myths
of regional government—the idea that big-
ger is better. 

Breaking up is a complicated, difficult,
and politically divisive issue. Consolidat-
ing local governments or regionalizing gov-
ernmental functions may, as in the case of
Los Angeles, perpetuate inefficiency for
decades. All government reform efforts are
implemented in a political environment,
and governments create constituencies that
will lobby for maintaining the status quo,
making innovation difficult if not impos-
sible. When communities with distinct
needs and identities are fused into a single
political entity, each may suffer, but sepa-
rating them again may be no less painful.
Los Angeles, then, should serve as both a
warning and an inspiration. It reminds
us that political bands, once forged, are
not easily broken and that consolidation
should not be undertaken lightly. But it
also shows us that it is possible, even today,
for communities to recreate the bold exper-
iment of the Founders, to seek more vol-
untary and mutually satisfying ways of liv-
ing together, in short, “to institute new
Government, laying its foundation on such
principles and organizing its powers in such
form, as to them shall seem most likely
to effect their Safety and Happiness.” ■

❝The upheaval in Los Angeles should force citizens and 
policymakers across the nation to question one of the most persistent

myths of regional government—the idea that bigger is better.❞
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Authors question whether we can own ideas

Cato Book

I
ntellectual property (IP) rights, once dis-
cussed only in abstruse academic debates,
have become a hot-button issue in the
Internet era. As new technologies have

made it ever easier to circulate perfect
digital copies of books, songs, movies, and
anything else capable of translation into
ones and zeroes, copyright holders and leg-

islators won-
der whether
inte l lectual
property can
be protected,
while some
philosophers
and legal
scholars have
begun to ques-
tion whether it
ought to be.
Partisans of
each camp dis-
sect both the
theory and the

public policy surrounding IP in a new book
from the Cato Institute, Copy Fights: The
Future of Intellectual Property in the Infor-
mation Age.

The introduction by editors Wayne Crews,
Cato’s director of technology studies, and
Adam Thierer, director of telecommuni-
cations studies, surveys the unique prob-
lems new technologies raise for tradition-
al approaches to copyright. These should
be of special interest to classical liberals,
they suggest, because IP seems to generate
a conflict between two ordinarily comple-
mentary liberal values: the value of free
speech and open exchange of ideas and the
socially useful incentive effects of a clear-
ly defined property system. In the book,
that conflict is played out first at the most
abstract level and then in increasingly
specific debates over copyright and patent
policy.

Cato senior fellow Tom G. Palmer; Chap-
man University law professor Tom W. Bell;
and John Perry Barlow, former Grateful
Dead lyricist and cofounder of the Elec-
tronic Frontier Foundation, each call into
question the legitimacy of IP. In “an econ-
omy where the principal article of com-
merce is indistinguishable from speech,”
writes Barlow, “efforts to control that arti-

cle of commerce will inevitably control
speech.” Palmer adds the objection that
rights in “ideal objects” will conflict with
more ordinary rights of ownership, by pre-
venting us from replicating in our own
property certain artworks or inventions.
Because there are many other ways for
artists and inventors to capture the bene-
fits of their creativity, says Bell, the utili-
tarian case for IP is weak. Competitive
Enterprise Institute senior fellow James
DeLong, however, sees few important
differences between the arguments for IP
and those for rights in tangible property.
Support for the latter, he argues, entails
support for the former.

The Debate over Intellectual Property
Other essays tackle the new challenges

for copyright law wrought by such tech-
nological innovations as peer-to-peer file
transfer systems like Napster and the increas-
ing availability of cheap duplication devices
like CD burners. Three controversial
issues—the Digital Millennium Copyright
Act (DMCA), Digital Rights Management
(DRM) technologies, and business method
patents—receive special scrutiny, with
authors defending and denouncing each in
turn.

Copy Fights is available ($19.95 cloth,
$10.95 paper) at Cato’s web bookstore,
www.cato.org, or from Cato Institute Books
at 1-800-767-1241. ■

W
hen the Health Insurance Porta-
bility and Accountability Act
was passed six years ago, legis-
lators claimed that it would cut

health care costs by reducing fraud, pro-
tect patient privacy more stringently,
and guarantee access to insurance cov-
erage for workers who change jobs. The
spring/summer issue of Cato Journal
(vol. 22, no. 1) exposes the disturbing
extent to which HIPAA has failed on
each count.

House Majority Leader Dick Armey
of Texas calls the hastily passed bill “a
classic example of legislative panic” in
a review of HIPAA’s legislative history,
aptly titled “Just Gotta Learn from the
Wrong Things You Done.” Cato’s direc-
tor of health policy studies Tom Miller
and bioethicist E. Haavi Morreim explore
market-based alternatives to the feder-
ally micromanaged morass of our cur-
rent medical system. Law professors
Richard Epstein and Fred Cate study
HIPAA provisions purporting to guard
medical privacy and find that, although
effective at hampering doctors, they
do little to address the more serious threat
of government intrusion into private
records. Two other pairs of articles exam-

ine the massive costs HIPAA, which has
led to only marginal improvements in
access to health care for consumers, has
imposed on the health industry in the
form of convoluted, burdensome regu-
lations and a “fraud prevention” drag-
net that frightens and antagonizes inno-
cent doctors.

The latest issue of Regulation (vol.
25, no. 2) marks the magazine’s 25th
year of publication with a series of arti-
cles that step back from Regulation’s
customary focus on specific programs
and policy proposals to survey the broad
regulatory trends of the past several
decades. Scholars provide brief overviews
of regulatory progress and degeneration
in transportation, banking, telecom-
munications, energy, health, insur-
ance, housing, and public land man-
agement.

Cato Journal ($8.00) and Regulation
($5.95) can be purchased from Cato 
Institute Books at 1-800-767-1241 or
from the online Cato Bookstore at
www.cato.org. One-year subscriptions
to both magazines are available: 
Cato Journal for $24.00 ($6.00 per issue)
and Regulation for $20.00 ($5.00 per
issue). ■

Five Years of HIPAA,
25 Years of Regulation
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“To Be Governed...”

◆Cutting to the bone in those 
Democratic districts

The 1994 revolution that gave Repub-
licans control of the House produced a
seismic shift in federal spending, moving
tens of billions of dollars from Democ-
ratic to GOP districts. . . . 

Republican House districts received
an average of $3.9 billion in 1995, and
that ballooned to $5.8 billion in 2001, a
52 percent increase, the analysis found.
Over the same period, spending in Demo-
cratic districts on average increased only
34 percent, from $3.9 billion to $5.2 bil-
lion.

—Washington Post, Aug. 6, 2002

◆When really it was a lean, efficient
font of innovation

“K-19: The Widowmaker” is a great
yarn, albeit one that makes the Soviet
government at a Cold War peak look like
a monolithic red-tape nightmare.
—Paul Clinton, CNN.com, July 18, 2002

◆Staying away from those handouts
[New Mexico Republican gubernato-

rial candidate John Sanchez] writes that
[his mother] taught him “that the way
up was through hard work, not a hand-
out.” He blames Democratic programs
for fostering dependency in poor His-
panics.

He does not mention, however, that
his mother relied on federal assistance to
support the family in its darkest days—
receiving welfare, food staples from the
Agriculture Department, and Great Soci-
ety housing subsidies. . . . John himself
went to Head Start, starting at age 4.

Asked about this, Sanchez said those

programs “represent the hand up, not
the handout.”

—Washington Post, June 23, 2002

◆What a coincidence
In the 1960s liberal Republican icons

like Governor Nelson Rockefeller, Sena-
tor Jacob Javits, and New York City May-
or John Lindsay dominated the politi-
cal landscape, presiding over vast expan-
sions of the welfare state as well as increas-
es in crime and urban blight.

—New Republic, June 17, 2002

◆The law of intended consequences
The mega-donors and the largest recip-

ients of the kind of “soft money” that
will remain unregulated by the new cam-
paign finance law are overwhelmingly
liberal and Democratic, according to a
study by Public Citizen.

The findings of the study suggest that
groups associated with the Democratic
Party and liberal causes are likely to be
the short-term beneficiaries of the new
law.

—Washington Post, June 10, 2002

◆Rep. Leach needs to read Article I,
section 8

One of the side effects of Title IX
has been to push colleges (or to give them
an excuse) to scrap what are known—
unfairly, of course—as “minor” men’s
sports. . . .

Rep. Jim Leach, an Iowa Republican,
. . .  plans to introduce a bill to provide
federal funding for college fellowships to
help participants in both women’s sports
and the men’s sports that lack the clout
of football and basketball. In a nice touch,

Leach plans to name them Hastert Fel-
lowships after Dennis Hastert, the Repub-
lican speaker of the House who just hap-
pens to be a former wrestling coach.

—E. J. Dionne in the 
Washington Post, June 5, 2002

◆Too bad they didn’t have 
anything else to do

FBI agents were listening. Hour after
hour, month after month, 10 agents record-
ed the men’s demands, the brothel keep-
ers’ deals and the prostitutes’ complaints.
The agents were listening on Sept. 11, in
the days before and in the days after. With
90 calls a day to monitor, the listening
post was busy. . . .

With great care, the agents documented
the secret life of a high-end brothel.
Through more than 5,000 phone calls,
they kept listening to the madams, the
hookers and the johns, even though the
conversations never turned up mentions
of mob bosses or hard-core drug deal-
ing—both cited in the FBI’s initial wire-
tap application 13 months ago. . . .

After an investigation lasting more
than a year, 12 alleged prostitutes and
madams were indicted in April on con-
spiracy and racketeering charges; three
others, including two men, were accused
of helping the operation.

—Washington Post, June 4, 2002

◆As Hayek says, “social” is an 
adjective that sucks the meaning 
out of the noun that follows it

Bishop Promises Focus on Social Jus-
tice

—headline in the 
Washington Post, June 3, 2002
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