


















.-start with a friendless industry. Then find a cadre of smart, 
unprincipled contingency fee lawyers who are willing to champion 
flawed legal theories to extort money from the wayward 

LAW Continued from page 9 

the gun industry. With a piddling $1.5 billion 
in annual revenues, gun makers will not yield 
the same treasure trove as the tobacco 
behemoths whose worldwide sales are $300 
billion. But that's not a problem, because the 
real goals of the gun suits are twofold: first, 
to bypass the legislative process that, despite 
the recent scourge of high-profile multiple 
killings, has been remarkably unreceptive to 
a variety of gun control measures; and, 
second, to chalk up one more victory for the 
trial lawyers, thus demonstrating to future 
fat-cat defendants that groundless legal 
theories are good enough when the coercive 
power of multiple government entities is 
arrayed against an unpopular industry. 

The gun suits aren't intended to go to trial. 
In fact, HUD's threat to coordinate litigation 
by 3,200 public housing authorities, on top 
of the claims filed by 29 cities and counties, 
points to a settlement, not a trial. Secretary 
Cuomo and his minions understand well that 
the smallish gun industry can't afford to 
defend itself-even against unfounded suits­
in the face of such overwhelming firepower. 
A Wall Street Journal story emphasized that 
very point: "As with the municipal suits, one 
filed on behalf of housing authorities would 
be ground breaking and certainly not a sure 
bet to succeed in court. But a suit by a large 
group of housing authorities could [exhaust] 
gun companies' resources in pretrial 
maneuvering-by making demands for 
documents concerning industry distribution 
practices in hundreds or thousands of 
localities." No better than thinly veiled 
blackmail. 

In justifying HUD's litigation plans, 
Cuomo contended that "only 1 percent of 
the dealers are selling over 50 percent of the 
guns used in crimes." But if HUD has 
information linking guns sold by particular 
dealers to known criminals, why haven't the 
underlying data been turned over to 
authorities whose duty it is to shut down 
dealers who break laws against such sales­
laws that are on the books in all 50 states? 
Instead, Cuomo wants to compel gun makers 
to become police, judge, and jury-denying 
to offending dealers, without due process of 
law, the merchandise that they sell for a living. 

An obvious solution to the problem of 
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violence in public housing would be for 
police to enforce laws that prohibit sales to 
minors, felons, the mentally incompetent, 
and "straw purchasers" surreptitiously 
buying on behalf of criminals. Evidently, 
HUD prefers to sue gun makers who lawfully 
sell to wholesalers who, in turn, sell to 
licensed retailers. The government wants to 
hold gun makers liable for the violent acts 
of criminals, most of whom did not buy from 
licensed retailers and over whom the 
manufacturers have no control. 

So goes the battle for gun control. If the 
legislature doesn't cooperate, just find a 
friendl y judge, or commandeer public 
resources to file suits across the nation until 
gun makers cry uncle. Never mind that 30 
years ago a 13-year-old could buy a rifle from 
most hardware stores or even through the 
mail. Few states had retail age restrictions 
for handguns. Today federal gun laws have 
grown exponentially; state laws have kept 
pace. More laws, however, have gone hand 
in hand with an explosion of violent crime. 
Is anyone in Washington paying attention? 

Taking Aim at HMOs 
The common threads that link tobacco 

and gun litigation have predictably resurfaced 
in the current spate of suits against HMOs. 
Start with a friendless industry. Then attempt 
to redress the industry's perceived misbehavior 
by enacting remedial legislation. When the 
legislature resists, find a cadre of smart, 
unprincipled contingency fee lawyers who 
are willing to champion flawed legal theories 
to extort money from, or compel "better" 
conduct by, the wayward industry. Next step: 
sue, preferably as a class action in one or 
more states known to be sympathetic to 
plaintiffs. After judges rightly dismiss, or juries 
reject, one private lawsuit after another, bring 
in the big guns from the public sector. Procure 
local, state, or federal officials to threaten the 
industry with bogus claims in as many 
jurisdictions as possible. The rest is relatively 
easy. Announce your settlement terms and 
wait for the industry to cave. 

That's roughly what's happening in the 
HMO arena. At the outset, HMOs aren't 
going to win any popularity contests. In part, 
that's because consumers feel they have little 
recourse when an HMO treats them badly. 
Most courts have held that HMOs and other 

managed care organizations (MCOs) are 
responsible for the actions of their employees 
but not those of independent contractors, 
and MCOs typically contract with physicians 
rather than employ them. Yet a doctor who 
depends on MCOs for patients may well fear 
" deselection" if his medical decisions are 
thought to impede the MCOs' cost control 
objectives. That leaves the physician exposed 
to a malpractice suit while the MCO, which 
may have exerted considerable influence over 
the disputed decision, is legally insulated 
from liability. 

Like so many other inequities, the MCO 
liability problem can be traced directly to ill­
advised legislation. Originally, Congress was 
receptive to arguments that increased liability 
for MCOs would translate to higher medical 
insurance premiums, which would end up 
lining the pockets of trial lawyers or deterring 
employers from offering health coverage. So 
far, so good. But instead of pressing their 
respective states to enact tort reform-about 
which more in a moment-our federal 
legislators decided to preempt the states from 
enforcing liability laws that would ordinarily 
apply to MCOs. ERISA was the vehicle; it 
largely limits insured employees to suits in 
federal court and provides no remedy for 
denial of treatment, other than eventual 
provision of the benefits promised under the 
plan. Thus, an employee cannot recover lost 
wages, pain and suffering, or even additional 
medical expenses incurred as a result of 
wrongly vetoed or delayed coverage. 

Congress now realizes that consumers are 
livid. Still, it dithers at shrinking the power 
and autonomy that it granted to HMOs. The 
Senate and House have competing managed 
care bills, and members are polarized over 
where, whether, and to what extent patients 
should have the right to sue. Naturally, a 
wavering Congress opens the door for 
contingency fee lawyers, who have reinvented 
themselves as a quasi-legislature bent on 
effecting those polices that the real legislature 
has spurned and, in the process, snatching a 
big part of the lucre as their reward. 

At least 16 class action suits against 
MCOs are pending, most filed by the same 
lawyers who won fat settlements from the 
tobacco industry. The Washington Post 
reports that "much of the litigation is being 
orchestrated from a suite of offices in 



--when we condone the selective and retroactive application 
of extraordinary legal principles to transfer resources, 

we make a mockery of justice.~ 

downtown Atlanta, where a collection of 
plaintiffs' lawyers from a number of states 
have established what they call a 'law firm 
of law firms' .. . funded primarily by lawyers 
who were awarded huge fees in the tobacco 
litigation." Those lawyers will proffer what 
one of the founding partners calls a "gumbo" 
of legal arguments, several of which have no 
more solid foundation than the tobacco and 
gun claims that spawned them. 

Some lawsuits will push breach of 
contract; others will contend that HMOs 
overcharged participants; still others will ask 
that physicians be reimbursed for pay cuts 
they took in order to work for HMOs. 
Another legal concept, breach of fiduciary 
duty, is intended to skirt the proscriptions in 
ERISA against standard contract and tort 
claims. If that theory survives, employer­
based health care is unlikely to endure. 
Managed care simply cannot function as a 
cost containment system if every treatment 
choice is regarded as a fiduciary decision. 

Then there are two novel allegations: first, 
deceptive advertising of high medical 
standards without telling consumers that 
financial incentives could undercut those 
standards; second, discrimination under the 
Americans with Disabilities Act against 
physicians who run up big bills by treating 
the chronically ill and disabled. And if none 
of the above passes muster, trial lawyers will 
trot out their standard RICO claim, including 
treble damages, for engaging "in a 
nationwide fraudulent scheme" to mislead 
the public. Last, to be absolutely certain that 
no MCO can afford not to settle in the face 
of an avalanche of litigation, the public sector 
in multiple jurisdictions will join the fray 
with equally fishy theories. Attorneys general 
in Connecticut and Missouri have already 
weighed in with separate suits against MCOs. 

That's the new litigation paradigm, born 
in the tobacco suits, adapted to the gun 
industry, and now extended to fleece the 
Hl\ii.Os. But there is one notable difference. 
Although tobacco companies should not be 
accountable for voluntary assumption of risk 
by smokers and gun makers should not be 
liable when their legal product is misused by 
violent criminals, HMOs should be held 
responsible for their own dereliction­
typically refusal of authorization for a 
necessary covered treatment. Indeed, 

according to a growing number of federal 
courts, if an HMO employs a physician or 
exercises substantial control over the 
physician's medical decisions, then an injured 
patient may sue both the physician and the 
HMO for negligence, notwithstanding 
ERISA. That same right is ordinarily not 
extended if the case is characterized as a 
coverage decision rather than a medical 
decision. 

By weakening the immunity otherwise 
available to Hl\ii.Os, federal judges might be 
contributing to the demise of managed care. 
That would be unfortunate from a cost 
control perspective. On the other hand, the 
right to recover foreseeable consequential 
damages-lost wages, for example-as well 
as pain and suffering and extra medical 
expenses that are caused by an HMO's 
negligence should not be sacrificed at the 
altar of cost control. If the principle of 
corrective justice cannot coexist with 
managed care as currently structured, 
perhaps that incompatibility will serve as the 
catalyst for needed reforms. 

Where Do We Go from Here? 
Two of those reforms, although beyond 

the scope of this article, are worth 
highlighting; several others are worth 
mentioning. Reform number one: We must 
implement medical savings accounts, funded 
by tax-deferred wages, that pay most routine 
medical expenses while providing savings for 
retirement and unexpected future health 
costs. The idea is for employers and self­
employed individuals to buy low-cost, high­
deductible insurance to cover catastrophic 
health problems. The considerable savings 
in premiums are then invested in an account 
that belongs to the individual; it accumulates 
earnings, tax-deferred, that can be used for 
ordinary, recurring medical outlays or, if 
unspent, can serve as a retirement fund. 
Because the patient becomes both a direct 
buyer and a user of health care, he monitors 
his expenses more closely, chooses the level 
of care that he desires, and conserves moneys 
otherwise spent on processing numerous 
smaller claims. In short, lower costs, more 
freedom of choice. 

Reform number two: Courts must limit 
tort law to resolving disputes over injuries 
between strangers, who have no opportunity 

to assign liability in advance. Whenever 
individuals or businesses are able to bargain­
either directly or through an intermediary­
and they agree to terms that govern their 
relationship, constrain their conduct, and 
define the remedies if someone misbehaves, 
it is essential that courts honor the private 
deal. Today's torts "crisis" is due in major 
part to the rejection by courts of the terms 
and conditions to which parties have agreed, 
explicitly or implicitly, in their transactions 
with one another. If a court imposes its own 
standard of care and refuses to enforce express 
·or implied contractual terms, especially in 
cases like medical malpractice where health 
providers and their customers can negotiate 
up-front, that refusal is an affront to personal 
autonomy and individual responsibility. 

Finally, here are a few other laudable 
reforms, the details of which have been 
discussed elsewhere. 

• First, dispense with joint and several 
liability, the "deep-pockets" rule that 
permits plaintiffs to collect all of a 
damage award from any one of multiple 
defendants, even if the paying defendant 
was responsible for only a small fraction 
of the harm. 
• Second, eliminate punitive damages 
for accidents due to ordinary negligence. 
Punitive damages, which are intended 
for punishment and deterrence, should 
be granted only for intentional injuries 
or extraordinarily reckless conduct. 
• Third, where the government is the 
plaintiff and loses, require that it pay 
the defendant's attorneys' fees. That will 
discourage state-sponsored coercive 
lawsuits that are not firmly grounded 
in substantive law. 
• Fourth, make contingency fee 
contracts between government entities 
and private attorneys illegal. We must 
not let the sword of the state be wielded 
by those who have an incentive to 
increase the severity of punishment. 
• Fifth, expand the jurisdiction of federal 
courts over class actions. At present, 
state claims may not be litigated in 
federal court if any plaintiff is a citizen 
of the same state as any defendant. That 
rule encourages forum shopping to find 

Continued on page 12 
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friendly state judges. A better rule, 
proposed by Rep. Henry Hyde (R-Ill.), 
would allow the defendant to transfer 
most class actions to federal comt if any 
member of the proposed plaintiff class 
is a citizen of a state different from any 
defendant. 
• Sixth, when government sues to recoup 
costs paid on behalf of another person, 
it should have no greater right to recover 
than that person would have if he were 
to sue directly. Sen. Mitch McConnell 
(R-Ky.) has introduced such legislation, 
which, however, should be limited to 
federal causes of action. Each state 
should then enact comparable legislation 
of its own. 

Most important, the American public­
prospective voters and jurors- must be 
warned that our tort system is rapidly 
becoming a tool for extortion by a coterie 
of politicians and trial lawyers . Sometimes 
they seek money; sometimes they pursue 
policy goals; often they abuse their power. 
Take it from former labor secretary Robert 
Reich, cettainly not known for his opposition 
to imperious government. Reich tells us that 
his former boss in the White House "is 
launching lawsuits to succeed where 
legislation fai led. The strategy may work," 
Reich adds, "but at the cost of making our 
frail democracy even weaker .... This is faux 
legislation, which sacrifices democracy to the 
discretion of administration officials 
operating in secrecy." 

Reich has it just about right. But the 
problem extends further than the White 
House. It infests most of the statehouses and 
many city halls. Like most infestations, this 
one can be fumigated. To do so requires 
awareness, good sense, and political will. 
Not to do so profanes the rule of law and 
debases personal freedom. When we condone 
the selective and retroactive application of 
extraordinary legal principles, intended 
specifically to transfer resources from 
disfavored defendants to favored plaintiffs­
or indeed to the public sector-we substitute 
political cronyism for fundamenta l fairness, 
make a mockery of justice, and trample on 
our precious liberty. • 
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Hate sexual harassment? Hate lawyet'S, too? 

Dealing with Harassment 

W
hile high-profile sexual harassment 
suits have captmed headlines around 
the world, a new Cato Institute 
book argues that there are nonadver­

sarial alternatives to reporting harassment 
to corporate or legal authorities. 

Joan Kennedy Taylor writes in What to 
Do When You Don't Want to Call the Cops: 
A Non-AdveTsaTial App1"0ach to Sexual 
HaTassment that current sexual harassment 
law often has the effect of exacerbating the 
hostility it is supposed to reduce. 

Taylor interviewed managers, labor 
experts, and workers in male-dominated 
fields to create a guide to preventing and 
countering objectionable behavior without 
resorting to legal action. Lawsuits are often 
life-changing events that harm or ruin the 
careers, reputations, and lives of all 
involved. 

Taylor, the nationa l coordinator of the 
Association of Libertarian Feminists, also 
describes factors that lead to the perception 
of sexual harassment, such as demographic 
changes in workplace populations, differences 
in communication styles, and faulty 
expectations. 

She challenges the assumption that 
women are passive victims who need 
government help. Instead, she recommends 
that women have realistic expectations when 
entering predominantly male environments 
and points out that women who have learned 
to communicate their feelings clearly have 
done well at combating sexual harassment. 

What to Do When You Don't Want to 
Call the Cops has drawn much praise. "Joan 

Kennedy Taylor demon­
strates that free speech 
and women's empow­
erment are as mutually 
reinforcing in the 
workplace as in other 
contexts," said 
Nadine Strossen, 
president of the 
American Civil 
Liberties Union. 
"She makes a 
persuasive case that countering 
offensive workplace expressions with more 
speech is a constructive response from the 
perspectives of all concerned: notably, the 
pioneer woman workers in traditionally male­
only occupations, who often feel ostracized 
and vilified; the men in such workplaces, who 
often are unprepared to interact with women 
co-workers; and the employers who want to 
promote cooperative relationships among 
their employees and to avoid lawsuits." 

"Joan Kennedy Taylor's book represents 
a real breakthrough in common sense in 
dealing with sexual harassment," said Ann 
E. W. Stone, CEO of the Stone Group. 

What to Do When You Don't Want to 
Call the Cops, a Cato Institute book 
published by New York University Press, can 
be purchased for $24.95 (cloth) by cal ling 
Cato Institute Books at 1-800-767-1241 or 
through the Cato Institute's online bookstore 
at www.cato.org. Taylor's previous book, 
Reclaiming the MainstTeam: Individualist 
Feminism Rediscovered, is also available 
($24.95, cloth). • 
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Economic Freedom of the World: Annual Repo1't 2000 

Hong Kong Still Freest Economy 

T
here is a causal relationship between 
economic freedom and economic 
growth, according to Economic 
Freedom of the World: 2000 Annual 

Report. Published by the Cato Institute and 
Canada's Fraser Institute in conjunction with 
market-liberal institutes from 53 other 
countries, the report ranks 123 countries on 
their level of economic freedom. 

Countries with consistently high levels of 
economic freedom perform far bettet; both 
financiall y and nonfinancially, than those 
with low levels of economic freedom. The 
countries that scored in the top quintile of 
economic freedom had an average per capita 
gross domestic product ofU.S.$18,108 and 
an average growth rate of 1.6 percent. As 
freedom declined, so did per capita GDP and 
the growth rate. Also, life expectancy in the 
top quintile is 20 years longer than in the 
bottom quintile. 

The four economically freest jurisdictions 
in the world are Hong Kong, Singapore, New 
Zealand, and the United States. The least 

free economies are Myanmar, 
Democratic Republic of Congo, 
Sierra Leone, Rwanda, Madagas­
car, and Guinea-Bissau. 

The comprehensive index, 
constructed under the leadership 
of Nobel laureate in economics 
Milton Friedman, includes 23 
components grouped in areas 
ranging from the size of 
government to freedom of 
exchange in capital markets. 
The report presents updated 
figures and backdates the data 
to 1970 (where possible). It is coauthored 
by James Gwartney, professor of economics 
at Florida State University, and Robert 
Lawson, associate professor of economics at 
Capital University. 

Gary S. Becket; 1992 Nobel laureate in 
economics, says, "This book will be an 
invaluable source ... for understanding the 
relation between economic, political, and 
civil freedom." 

Book examines administ1'ation 's claims 

High Cost of Kosovo Victory 

N
ATO's "victory" in the Balkans came 
at an enormous price, argue the 
contributors to a new Cato Institute 
book. 

In NATO's Empty Victory: A 
Postmortem on the Balkan War, 10 foreign 
policy experts analyze how NATO blundered 
into the war. They examine the circumstances 
underlying the conflict and dissect the fatal 
miscalculations made by the Clinton 
administration at the Rambouillet 
negotiations. They argue that NATO used 
faulty justifications for the military 
intervention and conclude that the alliance 
failed to achjeve a foreign policy victory. The 
war lasted far longer than anticipated, 
triggered a horrible refugee crisis, caused 
massive economic and social disruptions 
throughout the region, and resulted in the 
deaths of many innocent Serbian civilians. 

Christopher Layne, MacArthur 
Foundation Fellow in Global Security, writes 

that "in framing its Kosovo policy, the 
Clinton team had only the most superficial 
understanding of the origins of the Kosovo 
crisis, the complexity of the dispute, and the 
nature of Serbian nationalism." Instead of 
mediating an agreement between two rival 
parties, the United States aligned itself with 
the Kosovo Liberation Army, which was 
known for terrorist activities and its 
destabilizing "Greater Albania" agenda . 

The authors suggest that NATO's 
offensive produced far-reaching, unintended 
consequences including negative political and 
economic fallout in the region, a trampling 
of the congressional war power, and serious 
damage to U.S. relations with Russia and 
China. "Russian and Chinese leaders saw 
NATO's unauthorized intervention in the 
Balkans as politically marginalizing their 
countries," writes Ted Galen Carpentet; the 
book's editor and Cato's vice president for 
defense and foreign policy studies. 

The report drew worldwide media 
attention. It was 
especially popular in the 
Asia-Pacific region, 
home of the top-rated 
economies. Stories about 
the report appeared in 
Hong Kong's Apple Daily, 
the Taipei Times, the 
South China Morning Post, 
the Asian Wall Street 

Journal, and more. Domestic 
and international coverage 
included the Financial Times, 
the journal of Commerce, the 

Toronto Stm~ and papers from Turkey to 
Latvia. TASS, the Russian news service, 
attributed the study to "the Cato Institute, 
the bulwark of American liberalism." 

Economic Freedom of the World: 2000 
Annual Report can be purchased for $22.95 
(paper, 262 pp.) by calling Cato Institute 
Books at 1-800-767-1241 or via the Cato 
Institute Web site, www.cato.org. • 

The authors offer 
alternative solutions for 
the Balkans. Calling 
NATO's goal of polit­
ical autonomy for the 
Albanian Kosovars 
" unattainable," John 
Mearsheimer, codirector of the University 
of Chicago's Program on International 
Security, argues for partitioning Kosovo. 
Other contributors advocate European-run 
security institutions to deal with future 
Kosovo-style problems. Carpenter concludes 
that NATO "has outlived its usefulness and 
entirely new security arrangements are 
needed in post-Cold War Europe." 

NATO's Empty Victory: A Postmortem 
on the Balkan War can be purchased in cloth 
($18 .95) or paper ($9.95) by calling Cato 
Institute Books at 1-800-767-1241 or 
through the Cato Institute's online bookstore 
at www.cato.org. • 
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federa l milk marketing order regions, price 
supports, and da iry compacts hike milk 
prices for consumers, thus reducing milk 
consumption and adversely affecting people's 
health. He notes that American dairy farmers 
received as much as $8 billion in assistance 
in the form of subsidies in 1995 alone. If the 
current government system "were 
eliminated, the free-market system would 
function just as smoothly-but without price 
distortions." 

+ Proposals to Ban Internet Anonymity VIOlate 
First Amendment 
Anonymity on the Internet should be 
protected and deserves to be treated no 
differently than anonymous pamphlets or 
other speech, writes attorney and software 
executive Jonathan D. Wallace in "Nameless 
in Cyberspace: Anonymity on the Internet" 
(Cato Briefing Paper no. 54). Wallace notes 
that U.S. and foreign law enfo rcement 
officials regard anonymity as a threat to 
public order and talk about limiting 
anonymity online. He takes a look at the role 
of anonymous speech in the founding of the 
United States and the subsequent legal history 
of such speech. "Anonymous and 
pseudonymous speech on the Internet forms 
a part of the rich tradition of such speech in 
prior media, including print, and is entitled 
to the same First Amendment protections," 
Wallace writes. "Legisla tion aga inst 
anonymity threatens to end that rich tradition 
and should be opposed. If such legislation is 
passed, we can be confident that the Supreme 
Court will again find it inconsistent with our 
Constitution and our history." Many well­
known historical papers and articles , all 
controversial in their time, were written 
anonymously because the a uthors feared 
persecution if their identities were known. 
Classic examples include Thomas Paine's 
Common Sense, written under the name "An 
Englishman"; the Federalist Papers, written 
under the name "Publius"; an d Cato's 
Letters, a series of essays on liberry written 
under the pseudonym "Cato," after which 
the Cato Institute is named. Cato's Letters 
was republished by John Peter Zenger, a 
German immigrant who was arrested for 
sedit io us libel in 173 5 for printing 
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anonymous essays attacking Gov. William 
Cosby of New York. 

+ The Market Should Detennine Ownership 
of Public Lands 
Privatized federa l land would yield better 
environmental quality, write the authors of 
"How and Why to Privatize Federal Lands" 
(Policy Analysis no. 363). Included in the 
2000 budget bill was $652 million requested 
by President Clinton for his "Land Legacy" 
program that will provide funding to state, 
local, and federal agencies to preserve more 
open lands. Terry L. Anderson of the Political 
Economy Research Center; Vernon L. Smith 
of the University of Arizona; and Emily 
Simmons, formerly of PERC, argue that land 
should be auctioned, not for dollars, but for 
certificates to be distributed equally to all 
Americans. "Analysts on the left and the right 
agree that the federal government has done 
an exceedingly poor job of stewarding [land] 
resources," they write. "Both environmental 
quality and economic efficiency would be 
enhanced by priva te rather than public 
ownership." Instead of the president's plan 
for the government to buy up even more 
land, the authors suggest four criteria to guide 
land-reform efforts: land should be allocated 
to the highest-valued use; transaction costs 
should be kept to a minimum; there must be 
broad participation in the divestiture process; 
and "squatters' rights" should be protected. 
The paper drew fire from environmentalists 
because of Anderson 's role as an informal 
adviser to Republican candidate George W. 
Bush. 

+ Online Commerce Isn't Harming local 
Businesses 
Unrestricted Internet taxation would be an 
unfair extension of the states' powers, argues 
Cato trade policy analyst Aaron Lukas in 
"Tax Bytes: A Primer on the Taxation of 
Electronic Commerce" (Trade Policy Analysis 
no. 9). According to Lukas, untaxed e­
commerce is neither emptying state coffers 
nor destroying local businesses. He notes 
that, as the birthplace of the Internet, the 
United States has a special ro le to play in 
ensuring that revenue-hungry state and 
nat ional governments do not stifle online 
commerce. "As Supreme Court Chief Justice 
John Marshall observed, the power to tax is 

indeed the power to destroy, " he writes . 
Lukas says that sound tax policy should 
continue and legislators should make sure 
that "states and foreign governments do not 
unfa irly export their tax collection burdens, 
thereby impeding online commerce." Lukas 
reviews specific alternatives to traditional 
tax structures that would resolve the current 
pro blems ra ised by remote electronic 
commerce, but he concludes that the best 
answer lies in more responsible fiscal policy. 
"The best course of action is for governments 
to embrace lower spending, if not in absolute 
terms, then as a decreas ing share of the 
overall economic pie." • 
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Progress happened before federal regulations 

Economics, Technology Cleaned the Air 

I
n Clearing the Air: The Real Story of the 
War on Air Pollution, a new book 
published by the Cato Institute, author 
Indur Goklany argues that economic 

growth and technological change, not 
expanded federal regulations, are primarily 
responsible for the safer, cleaner air we now 
breathe. The book provides a comprehensive 
examination of American air quality data 
never before assembled in one place: long­
term empirical data on air quality and 
emissions data extending from the 
prefederalization era to the present. 

Goklany finds that, contrary to popular 
belief, state and local efforts to clean up the 
air were well under way before the Clean 
Air Act of 1970 was passed, and the air 
probably would have continued to improve 
regardless of federalization. The CAA and 
its subsequent amendments were passed in 
the belief that state and local governments 
had failed to protect the air because they 
were engaged in a "race to the bottom," as, 
in the pursuit of economic growth, states 
allowed lax environmental regulations. But 
municipal and state clean air programs 
existed before the CAA, and many emissions 
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standards were tightened in a "race to the 
top," as states tried to meet their citizens' 
desires for a more livable environment. 

Formerly chief of the Technical 
Assessment Division of the National 
Commission on Air Quality and a consultant 
in the Office of Policy, Planning, and 
Evaluation of the Environmental Protection 
Agency, Goklany argues that such a "race 
to the top" is inevitable, as states and 
localities constantly attempt to improve the 
quality of life. He offers a regulatory reform 
agenda that would improve upon the 
economic efficiency and environmental 
sensitivity of air quality regulation. He 
recommends that emissions trading be 
expanded to allow trades between old and 
new sources. Control of interstate pollution 
should be negotiated between affected states, 
with the federal government stepping back 
into an equal role with the states. Under such 
a federalist approach, the federal government 
would set idealized goals, and states would 
determine their own policies for pollutants 
affecting their jurisdictions, Goklany writes. 

"Indur Goklany has the audacity to 
question the premise upon which the federal 

EPA has built its ever­
growing power-that 
states and cities would 
fail to control pollu­
tion if not under 
Washington's 
thumb," said David 
Schoenbrod, 
cofounder of the 
Natural Resources 
Defense Council. 
"By unearthing 
fascinating records 
from the first 70 years of this century 
and bringing them to life, he shows 
convincingly that America was cleaning up 
its environment just as fast before EPA came 
along as afterwards. By taking a cool look 
at the facts, Goklany reveals the 

. environmental emperor to be wearing hardly 
a stitch of clothing." 

Clearing the Air: The Real Story of the 
War on Air Pollution can be purchased in 
cloth ($19.95) or paper ($10.95) by calling 
Cato Institute Books at 1-800-767-1241 or 
Via the Cato Institute Web site, 
www.cato.org. • 
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+ Missing the story 
Unlike Texas Gov. George W. Bush, for 

instance, [Vice President] Gore is never 
accused of winging facts or not 
understanding policy debates. 

-Washington Post, Jan. 11, 2000 

[Bill] Bradley's assault on Gore's integrity 
... underscores longstanding concerns­
voiced by Gore's own presidential campaign 
aides in 1988, according to memos obtained 
recently by the Boston Globe- that Gore 
has a predilection for embellishing facts to 
burnish his personal resume or professional 
accomplishments . . .. In two memos to Gore 
in late 1987 and early 1988, his press 
secretary, and then his communications 
director, warned Gore that he had developed 
a reputation for stretching the truth. 

- Boston Globe, Jan. 28,2000 

+ You'd think we'd be safer 
Do you folks have any idea how many 

police departments can write traffic and 
parking tickets in the District of Columbia? 
I didn't. The answer is kind of stupefying. 
At least 20 police agencies, including 
National Zoo police and U.S. Park Police 
visitor aides, may write parking tickets, and 
11 departments may write moving 
violations in the city. 

- "Dr. Gridlock" in the 
Washington Post, Dec. 2, 1999 

+ATF finds inner.aty gunowners aren, stupid 
Most of the nearly 3,000 weapons 

exchanged for a $100 bill during this 
summer's gun amnesty program [in 
Washington] were about 15 years old, many 
were cheap revolvers barely worth $30 on 
the street, and none of the ones tested so 
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far had been used to kill anyone, according 
to an analysis by the Bureau of Alcohol, 
Tobacco and Firearms. 

- Washington Post, Dec. 16, 1999 

+ When Gore and Bradley promise to bring 
Canadian health care to the U.S., do they 
mean patient by patient, nurse by nurse? 

From Vancouver to Halifax, the 
complaint is the same: Not enough hospital 
beds. Not enough nurses. Not enough 
doctors. ot enough of the latest equipment 
tl1at everyone seems to want or need. 

In Quebec, they've sent more than 250 
cancer patients over the border to the 
United States this year to get treatment and 
still there are 350 who have waited more 
than eight weeks for radiation or 
chemotherapy (waiting more than four 
weeks is considered medically risky). 

And in Ontario, the waiting list for 
MRis is so long that one Ontario resident 
booked himself into a private veterinary 
clinic that happened to have one of the 
machines, listing himself as "Fido." 

Residents flocking to Alberta often have 
to contact scores of doctors before they can 
find one who is accepting new patients, 
while the local nursing association has 
launched a program to lure back the 6,000 
Canadian nurses who, largely out of 
frustration, have fled to the United States. 

- Washington Post, Dec. 18, 1999 

+ We have ways to make you 
Gov. Parris N. Glendening declared 

yesterday that gun manufacturers' claims 
that they cannot make a childproof 
handgun were "nonsense," .. . during his 
State of the State Address. "Whether it is 

air bags or childproof aspirin bottles, we 
know the industry will not do what is right 
until we make them do what is right. And 
we can make them do it." 

-Washington Post, Jan. 20, 2000 

+ Thank God for that. They can't screw up 
ethanol 

America may be plunging into a new 
global economy at warp speed, but the 
major presidential candidates would rather 
talk about ethanol subsidies than the future 
of the Internet. 

- New York Times, Jan. 16,2000 

+ We're all in this together, so rat on your 
neighbors 

The D.C. Office of Tax and Revenue is 
inviting anonymous tips about tax cheating 
and has set up a hot line {toll-free) and e­
mail site to receive them. 

- Washington Post, Dec. 20, 1999 

+ Recruiting for the welfare state 
Despite the shortage of child-care centers 

and preschools in Ventura County [Calii.], 
Head Start employees must recruit children 
to fill classrooms in several of their 16 
schools. 

Beginning next week, bilingual outreach 
workers will canvass neighborhoods, set 
up tables at public health clinics and visit 
local markets. And they will go door-to­
door, trying to persuade low-income parents 
to register their children for a Head Start 
preschool. . .. 

"Recruiting is necessary and exhaust­
ing," [Sandra Estrada] said. "It's hard to 
find people in this area. I'm worried about 
how I am going to find kids for next year." 

- Los Angeles Times, Jan. 15, 2000 


