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Border Patrol Termination Rates

Discipline and Performance Problems Signal Need for Reform

By ALEx NOWRASTEH

EXECUTIVE SUMMARY

he Trump administration wants to increase
the size of the U.S. Border Patrol by hiring
5,000 more agents beyond the approxi-
mately 20,000 current agents, in addition
to filling roughly 1,500 job vacancies. Con-
gress will likely lower the hiring standards for some appli-
cants to help reach the president’s staffing goals. Reports
allege that corruption and misconduct are serious person-
nel problems at Border Patrol, but little direct evidence is
available to evaluate the extent of such problems.
However, data from the Office of Personnel Manage-
ment reveal that Border Patrol agents are more likely to
be terminated for discipline or performance reasons than

officers in other large federal law enforcement agencies
(those with 5,000 or more officers). From 2006 to 2016,
Border Patrol agents were twice as likely to be terminated
for disciplinary infractions or poor performance as Immi-
gration and Customs Enforcement agents and 49 percent
more likely than Customs and Border Protection officers
who work in the Office of Field Operations. Border Patrol
agents were 54 percent more likely than guards at the
Bureau of Prisons to be terminated for disciplinary infrac-
tions or poor performance, 6 times as likely as Federal
Bureau of Investigation agents, 7.1 times as likely as Drug
Enforcement Administration agents, and 12.9 times as
likely as Secret Service agents.

Alex Nowrasteh is an immigration policy analyst at the Cato Institute’s Center for Global Liberty and Prosperity.
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INTRODUCTION

The Trump administration wants to hire
5,000 new U.S. Border Patrol agents to augment
the roughly 20,000 current agents, in addition
to filling about 1,500 job vacancies." Congress
will likely lower some hiring standards to help
reach that staffing goal.” Border Patrol corrup-
tion and misconduct are likely serious prob-
lems, but there is little publicly available direct
evidence of the extent of those problems.?

Itis virtually impossible to assess the extent
of corruption or misconduct in U.S. Customs
and Border Protection (CBP), a subsidiary of
the Department of Homeland Security that
includes the Border Patrol, because most
publicly available information is incomplete
or inconsistent. This gap in knowledge is sig-
nificant because corruption and misconduct
erode public trust and can expose the country
to serious threats. “Corruption” is the crimi-
nal misuse or abuse of an employee’s position;
“misconduct” is delinquent behavior that can
be, but does not have to be, related to the exe-
cution of official duties.

As evidence of poor data, consider a 2012
Government Accountability Office (GAO)
report that showed 5,746 allegations of cor-
ruption and misconduct against Border Patrol
agents and CBP Office of Field Operations
(CBP-OFO) officers in 2010.* However, tes-
timony from the Department of Homeland

Table 1

Number of allegations and complaints

Government Accountability Office, against
Border Patrol agents and U.S. Customs and Border
Protection Office of Field Operation (CBP-OFO)

officers

Department of Homeland Security Office of the
Inspector General (DHS-OIG), against all U.S.
Customs and Border Protection (CBP)

Security Office of the Inspector General
(DHS-OIG) shows 4,714 complaints against
all CBP employees in the same year’ These
numbers show that the GAO found more
allegations against the Border Patrol and the
CBP-OFO, two components of the CBP, than
the in-house watchdog of the DHS-OIG
recorded against all of CBP.

Despite the high number of allegations
recorded by the GAO, a mere 349 complaints
were filed against all Border Patrol agents sta-
tioned in the southwest border sectors of the
United States in 2010, according to the gov-
ernment’s answer to a Freedom of Informa-
tion Act request (FOIA) filed by the American
Immigration Council (see Table I).6 Another
FOIA filed by the same organization uncov-
ered 2,178 complaints of misconduct from Jan-
uary 4, 2012, to October 22, 2015.7 A report by
the American Civil Liberties Union of Arizona
found only 142 civil rights complaints against
Border Patrol agents in two of the nine south-
west border sectors from 2011 to 2014.5 Cor-
ruption conviction data are just as incomplete
or inconsistent. The answer to a FOIA filed
by the Immigration Reform Law Institute
revealed that just 158 CBP employees were
convicted or charged with corruption from
2005 to 2016.2 Yet, a DHS-OIG document
claims that 179 CBP employees were arrested
from 2004 through July 15, 2012, and that 358

2007 2008 2009 2010 2011
4,343 4,459 5,352 5,746 5,750
3,419 3,828 4,147 4,714 5,885

Source: US. Government Accountability Office (GAO), “Border Security: Additional Actions Needed to Strengthen
CBP Efforts to Mitigate Risk of Employee Corruption and Misconduct,” GAO-13-59 December 2012, pp. 12-13; Charles
K. Edwards, acting inspector general, U.S. Department of Homeland Security, Testimony before the Subcommittee on
Government Organization, Efficiency, and Financial Management, House Committee on Oversight and Government
Reform, 112th Cong., 2nd sess., August 1, 2012, https://www.oig.dhs.gov/assets/ TM/OIlGtm_CKE_080112.pdf.



convictions were a result of investigations
in CBP'® The latter number includes both
CBP employees and people from outside the
agency who participated in their corruption or
misconduct. To add more confusion, the GAO
reported 2,314 indictments or arrests of CBP
employees for corruption or misconduct from
2005 through 2012."

One way to address this confusion is to
look at U.S. Office of Personnel Management
(OPM) data that indicate serious discipline
or performance issues in CBP and Border
Patrol. Although the termination rate for per-
formance or discipline is not a direct measure
of corruption or misconduct, it does include
former employees who were fired for those
and other reasons if the government records it
properly. Terminations for discipline and per-
formance issues indicate personnel problems
at Border Patrol that are related to and even
extend beyond misconduct and corruption.

DISCIPLINE AND PERFORMANCE
TERMINATIONS IN THE
BORDER PATROL

OPM records the total number of federal
employees per agency, their specific occupations,
the number of separations for each year, and the
reason for each separation.” Termination for
disciplinary or performance issues is “based on
misconduct, delinquency; suitability, unsatisfac-
tory performance, or failure to qualify for conver-
sion to a career appointment. [ This] {ilncludes
those who resign upon receiving notice of action
based on performance or misconduct.”

The Border Patrol agent termination rate
for discipline or performance is much higher
than for law enforcement officers at other large
federal law enforcement agencies (Figure 1)."#
From 2006 through 2016, Border Patrol
agents were twice as likely to be terminated
for discipline or performance as Immigra-
tion and Customs Enforcement (ICE) agents

Figure 1
Discipline or performance termination rate for federal law enforcement officers,
2006-2016
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Sources: Office of Personnel Management, “FedScope Separations Cube, Fiscal 2006-2016"; and Office of Personnel
Management, “FedScope Employment Cube, Fiscal Years 2006-2016."

Note: BOP = Bureau of Prisons; BP = Border Patrol; CBP-OFO = Customs and Border Protection Office of Field
Operations; DEA = Drug Enforcement Administration; FBI = Federal Bureau of Investigation; ICE = Immigration and

Customs Enforcement.
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and 49 percent more likely than CBP-OFO
officers. Border Patrol agents were 54 percent
more likely than guards at the Bureau of Pris-
ons to be terminated for discipline or perfor-
mance, 6 times as likely as Federal Bureau of
Investigation (FBI) agents, 7.1 times as likely
as Drug Enforcement Administration (DEA)
agents, and 12.9 times as likely as Secret Ser-
vice agents. The 2006—2016 termination rate
tor Border Patrol agents was 2.2 times greater
than the rate for all other federal law enforce-
ment officers. The termination rate for Border
Patrol agents was 2.8 times greater than the
rate for federal law enforcement officers who
do not enforce immigration laws.

With the exception of 2011, in all years
between 2006 and 2016 Border Patrol agents
were more likely to be terminated for disci-
pline and performance issues than were law
enforcement officers from the other federal law
enforcement agencies (Figure 2). Although the
initial increase in the Border Patrol termination

rate coincides with the surge in the number of
new agents, it fell after 2007 and then rose after
2011. Yet, the number of agents continued to
climb through much of that period (Figure 3).
The termination rate peaked at 1.73 percent in
2007, dipped to 0.20 percent in 2011, and then
surged to 0.§7 percent in 2015 before coming
back down to 0.24 percent in 2016.

Only 33.9 percent of all CBP employees
were Border Patrol agents from 2006 to 2016,
but they account for 49.4 percent of all CBP
terminations for discipline and performance.”
The Border Patrol’s termination rate may
actually undercount the extent of personnel
problems. From 2006 to 2016, only 26 percent
of CBP employees convicted or charged with
corruption were actually terminated while 67
percent resigned according to data released by
the Immigration Reform Law Institute.™®

OPM rules specify that government
employees who resign upon receiving notice
of legal action based on performance or

Figure 2
Termination rate for federal law enforcement officers by component or agency,
2006-2016
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Figure 3

Number of Border Patrol agents and termination rate, 2006-2016
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Source: Office of Personnel Management, “FedScope Separations Cube, Fiscal Years 2006-2016"; and Office of Personnel
Management, “‘FedScope Employment Cube, Fiscal Years 2006-2016.”

misconduct are to be recorded as termina-
tions.” It is unclear whether the Immigra-
tion Reform Law Institute data are complete,
whether they accurately describe how the
employment of those CBP employees ended,
or both. Adding further confusion, in 2015
CBP reported 7,920 disciplinary outcomes for
CBP employees but only 3.4 percent were ter-
minated and 83 employees resigned or retired
before disciplinary action.”®

The Border Patrol termination rate in-
creased 2.4 fold from 2006 to 2008, while the
number of agents climbed by only 41 percent.
Meanwhile, the termination rate for CBP-OFO
officers almost doubled while their numbers
increased by only 9.7 percent. From 2006 to 2016,
the termination rate for Border Patrol agents and
CBP-OFO ofhcers is highly correlated. Because
Border Patrol and CBP-OFO were components
of the same agency, it is likely that the same
factors that influenced the termination rates
for Border Patrol agents also influenced the
termination rates for CBP-OFO officers.

THE SOURCE OF THE BORDER
PATROLS PERSONNEL PROBLEMS
The high termination rate at the CBP and
the Border Patrol indicates serious personnel
problems, which could be caused by the same
institutional deficiencies that incentivize cor-
ruption and misconduct. The first potential
deficiency is that understaffed and disorga-
nized internal affairs departments have over-
lapping investigatory authority and document
cases poorly. If that is the case at the CBP, it is
difficult to both monitor agents and to quan-
tify the extent of misconduct and corruption.
The second potential deficiency is the rapid
and recent expansion of Border Patrol agents."
Initially; a high relative termination rate can be
a sign of effective internal affairs, but the Bor-
der Patrol has had high termination rates for
years. An effective internal affairs operation
boosts terminations in the short run through
better detection of performance and discipline
problems, but the rates should eventually fall as
internal affairs begins to deter such behavior.
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At CBP, three different offices in DHS share
competing and overlapping internal investiga-
tive authority, and this poor organization ham-
pers internal affairs investigations. The Office
of the Inspector General of the Department of
Homeland Security (DHS-OIG), which over-
sees the entire department, has the power to
investigate any case involving a CBP employee.
If DHS-OIG declines to investigate, then the
Immigration and Customs Enforcement Office
of Professional Responsibility ICE-OPR) can
review the case and investigate. If both DHS-
OIG and ICE-OPR decline to pursue a case,
then CBP’s own internal affairs body—the Office
of Professional Responsibility (CBP-OPR)—can
investigate.”® And before August 2014, CBP-
OPR could only review cases for administra-
tive violations and did not have the authority to
investigate criminal misconduct.*

These three offices also do not consistently
share information or necessarily cooperate with
independent investigatory agencies such as the
FBIL.** Ronald Hosko, former assistant direc-
tor of the FBI’s criminal investigative division
(which also investigates government corruption),
described DHS-OIG as “a troubled place” that
regarded “sharing information as misconduct.”
He added that DHS-OIG “fought us at every
turn. I believe it was a deliberate attempt by
senior people in DHS and in the inspector gen-
eral’s shop to avoid cooperating with the FBL.”*

CBP’s Joint Intake Case Management Sys-
tem (JICMYS) is supposed to be a central clear-
inghouse for allegations of misconduct and
corruption, but it does not include all allegations
made by the DHS-OIG, FBI, ICE, or other
law enforcement agencies because these agen-
cies track their cases in different databases.**
Additionally, JICMS did not identify exces-
sive use of force allegations and other types of
misconduct.”® CBP further complicates this
mess by distinguishing between “mission-com-
promising” and “non-mission-compromising”
corruption.®® The former includes drug and
immigrant smuggling and the latter includes
sexually assaulting detainees and murder.”” CBP
also changed the definition of “complaints” in a
way that reduces the number of excessive force

complaints against Border Patrol officers.®

Corrupted investigators could also make
the data suspect. After the release of the
previously mentioned GAO report, at least
four corruption investigators in DHS-OIG’s
McAllen Field Office in Texas were convicted
of falsifying documents related to criminal
investigations of CBP corruption.”® And addi-
tional evidence shows that CBP-OPR agents
coached Border Patrol agents accused of mis-
conduct on how to avoid prosecution.’* How
many others have escaped detection and how
many cases they may have disrupted over the
years may never be known. James Tomsheck,
former head of CBP-OPR, said that it is “con-
servative to estimate that § percent of the
[Border Patrol] force” is corrupt.*

Many argue that misconduct and corrup-
tion in CBP and Border Patrol originated with
the rapid hiring of new Border Patrol agents
as the patrol doubled its size between 2002
and 2010.%* The number of CBP-OFO officers
barely expanded, but their termination rate is
highly correlated with that of Border Patrol
agents. That correlation suggests that the rap-
id hiring of Border Patrol agents is not respon-
sible for the high termination rate.

At the same time as the hiring surge, Con-
gress reorganized numerous federal agencies in
response to 9/11. The Border Patrol was desig-
nated as acomponent agency inside CBP, which
was a new agency within the newly created cab-
inet-level Department of Homeland Security.??
Previously, the Border Patrol had been part of
the Immigration and Naturalization Service.
The reorganization left the CBP with no inter-
nal affairs investigators because they had been
transferred to ICE in 2003.2* CBP is the largest
law enforcement agency in the United States
but it has struggled to rebuild its internal affairs
capacity since the reorganization.

In fact, CBP-OPR is tiny relative to other
law enforcement internal affairs agencies.”® In
2014, it had 218 internal affairs investigators for a
workforce of about 60,000 employees, includ-
ing over 47,000 law enforcement officers, a
ratio of 271 to 1.3 By contrast, the New York
Police Department (NYPD) has one internal



affairs investigator for about every 65 sworn
officers, and the older internal affairs division
at Customs before the 2003 reorganization had
one internal affairs investigator for every 136
employees.’’ The CBP Integrity Advisory Pan-
el, a body that made recommendations in 2016
to ensure agency accountability; said that CBP
should have approximately 550 to 565 full-time
internal affairs investigators.3® It would require
729 internal affairs investigators if it were to
have the same ratio of law enforcement officers
to investigators as the NYPD.

IMPROVING BORDER PATROL
DISCIPLINE AND PERFORMANCE

Border Patrol agents have unique powers
that other law enforcement agents do not,
such as the power to conduct checkpoint
stops without reasonable suspicion and to act
without fulfilling warrant requirements with-
in 100 miles of any land or maritime border.>?
Therefore, Border Patrol agents should be
more tightly monitored to reduce discipline
and performance problems as well as to better
measure, and eventually reduce, misconduct
and corruption. The following reform recom-
mendations will help achieve these goals.

Establish a Border Patrol Hiring Freeze

Congress should not increase the num-
ber of Border Patrol agents until CBP has
fully implemented every recommendation of
the CBP Integrity Advisory Panel. The most
critical recommendation is hiring enough
CBP-OPR investigators so that the office is
both entirely operational and has substan-
tially reduced its backlog of cases.*° As previ-
ously mentioned, of the about 60,000 CBP
employees, about 47,000 of them are law
enforcement officers. CBP-OPR should have
at least the same degree of internal affairs
oversight as the NYPD, which would require
729 full-time investigators or 1 for every 65
CBP law enforcement officers.* The Trump
administration’s 2018 budget request asks
for an additional 60 (35 full-time equivalent)
CBP-OPR investigators, which is not enough

to correct the ratio, especially if the proposed
5,000 additional Border Patrol agents are
hired alongside them.**

Reorganize Internal Affairs at DHS

All three internal affairs offices that can inves-
tigate the CBP and the Border Patrol—-DHS-
OIG, ICE-OPR, and CBP-OPR—need to have
clear jurisdictions. Specifically, they must be
either reorganized or combined to form a more
effective internal affairs group. The Homeland
Security Studies and Analysis Institute wrote:
“The reliance upon external organizations for
CBP’s internal corruption investigations con-
travenes the conventional federal law enforce-
ment model for internal affairs. That model
calls for the placement of the internal investiga-
tive functions within the agency that bears the
strongest institutional interest in deterring and
detecting corrupt behavior. The Secret Service,
Transportation Security Administration, Coast
Guard, and ICE maintain internal criminal
investigative capabilities within their respective
organizations. CBP, which operates in a high
threat and corruption prone border environ-
ment, requires these same capabilities.”®

Increase CBP-OPR Accountability

and Improve Border Patrol Culture
CBP-OPR  should be reorganized, fully

staffed, and incentivized so that it can deter and
detect misconduct and corruption.** To ease
CBP-OPRs vital task, Border Patrol agents need
to cooperate with investigators rather than cov-
er up or manage misconduct outside of official
channels.® This requires breaking the “code of
silence” or “Green Code”—the unofhicial agency
norm of refusing to do or say anything that could
incriminate another Border Patrol agent.*® Bor-
der Patrol agents who fail to report misconduct
or corruption should be terminated, while those
who do report it should be rewarded. Mandatory
body cameras for all Border Patrol agents would
help create a culture of honesty.

Increase GAO Audits

The GAO should frequently audit CBP-
OPR to guarantee that its officials are faithfully

44
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performing their duties. In addition, the GAO
should employ a Forensic Audits and Inves-
tigative Services (FAIS) team that focuses on
fraud, waste, and abuse to expose Border Patrol
corruption and misconduct.” FAIS should
undertake undercover special investigations to
help identify misconduct and corruption. Also,
the GAO should produce security and vulner-
ability assessments of CBP and Border Patrol
practices to reduce the risk of corruption and
misconduct.*® The mere knowledge that FATS
is watching the CBP and the Border Patrol will
boost discipline, improve performance, and
reduce corruption.

Improve Data

The public should have access to clear and
consistently collected data on terminations for
discipline, performance, corruption, and mis-
conduct in all federal agencies. The government
should publish clear information on misconduct
and corruption in CBP and all of its components
at regular intervals that includes the number and
nature of complaints, investigations, arrests,
indictments, terminations, convictions, and all
other relevant information that concerns CBP
employees. The collection and reporting of these
data should be centralized at one office in CBP.
Furthermore, OPM should certify that all CBP
employees who resign upon receiving notice of
action based on performance, discipline, or mis-
conduct are actually recorded as terminations
for performance or discipline.

Strengthen Post-Hire Investigations
and Polygraph Tests

This process should be identical to the
five-year period reinvestigations performed
on employees of the FBI, Central Intelligence
Agency, Defense Information Agency, and
National Security Agency, and should include
all on-board CBP employees. Polygraph tests
are not inherently effective at detecting liars
but the tests do create stress that can expose
misconduct or corruption and, in some cases,
lead to confessions.* CBP officials testified
in 2010 that they do reinvestigate employees
once every five years but that budget shortfalls

created a backlog of an estimated 19,000 rein-
vestigations by the end of that year.’° The CBP
should conduct such reinvestigations in a time-
ly and consistent manner.

Impose a 24-Month Evaluation Period
for New Border Patrol Agents

Border Patrol agents currently have a
12-month evaluation period during which they
can be terminated should disciplinary, perfor-
mance, or other integrity concerns arise. How-
ever, only about 6 of those 12 months cover a
new Border Patrol agent in field training while
the other 6 months cover classroom training.’!
New Border Patrol agents gain full civil service
protections after 12 months. That period is too
short for supervisors to identify potential integ-
rity issues. The Homeland Security Advisory
Committee notes that “one of the most effective
anti-corruption measures is to weed out rela-
tively new law enforcement officers before they
become problems.”* OPM has the authority to
extend the evaluation period to 24 months for
sensitive law enforcement and national security
positions and it should do so for Border Patrol
agents and other law enforcement officers in the
CBP?» Extending the evaluation period to 24
months before the attachment of full civil ser-
vice protections allows for observation of about
18 months of fieldwork so that supervisors can
better weed out troublesome agents.

Investigate Misconduct Allegations
in a Timely Manner

Complex disciplinary and investigation pro-
cesses at the CBP mean that allegations can
languish for long periods of time before they
are resolved—151.6 days from incident to deci-
sion in 2010.5* The time from the incident to
its resolution should be shortened through
streamlined organization and the hiring of
more investigators.”> CBP employees suspected
of corruption should be rotated out of critical
security positions until the incident is resolved.

Increase Public Oversight

Many local police departments have civilian
review boards to oversee complaints against



individual officers. Border Patrol operates
continuously in local communities, so those
residents should have a direct say in reviewing
complaints made by other residents against
agents stationed in their communities. Fur-
thermore, all Border Patrol labor contracts
should be made public and scrutinized for

Table 2

provisions that inhibit prevention, detection,
and punishment of corruption and miscon-
duct. Last, Congress should reduce, curtail, or
rescind the Border Patrol’s power to conduct
checkpoint stops and conduct searches with-
out warrants within oo miles of any land or
maritime border.5°

Office of Personnel Management employment codes for

federal law enforcement officers

Type of office Employment code

U.S. Customs and Border Protection (CBP)—
Border Patrol agents

Bureau of Prisons—prison guards

Immigration and Customs Enforcement

U.S. Customs and Border Protection (CBP)—

all law enforcement officers

U.S. Customs and Border Protection Office of
Field Operations (CBP-OFO)

Federal Bureau of Investigation—agents

Drug Enforcement Administration—agents

Secret Service

1896

7

1801, 1802, 1805, 1811, 1899

1801, 1802, 1881, 1889, 1895

1895

1801, 1802, 1811

1801, 1802, 1811

0083, 1801, 1802, 1805, 1810, 1811, 1899

Source: Office of Personnel Management, “Handbook of Occupational Groups and Families,” May 2009, https://www.opm
.gov/policy-data-oversight/classification-qualifications/classifying-general-schedule-positions/.

DATA AND METHODOLOGY

This analysis relies on publicly available OPM datasets on separations and employ-
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ment to calculate the termination rate for discipline and performance issues.The OPM’s
FedScope Separations Cube datasets record terminations for discipline and performance
reasons per agency, component, and occupation for each fiscal year. The OPM’s FedScope
Employment Cube datasets record the number of federal employees in each agency, com-
ponent, and occupation for each quarter. This analysis relies on the number of employees
per component or agency in September at the end of each fiscal year. OPM occupation
codes identify law enforcement officers in each agency and component agency for separa-
tions and employment (see Table 2 above).

Sources: Data, Analysis and Documentation: Raw Data-sets, Office of Personnel Management, https://www.opm.
gov/data/index.aspx; and Office of Personnel Management, “‘Handbook of Occupational Groups and Families,” May
20009, https://www.opm.gov/policy-data-oversight/classification-qualifications/classifying-general-schedule-positions/.
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CONCLUSION

The termination rate of Border Patrol
agents for discipline and performance is greater
than for law enforcement officers at other fed-
eral law enforcement agencies. Even worse, the
termination rate for discipline and performance
reported in this analysis may be an underrep-
resentation of personnel problems at Border
Patrol. A high relative termination rate could
be a sign of effective internal affairs but not in
the case of Border Patrol, which is inadequately
overseen. If the recommendations made here
are enacted, Border Patrol termination rates
should rise initially before falling, as deterrence
replaces detection as the primary means of
reducing personnel problems. Congress should
seek to remedy these serious personnel prob-
lems in the federal government’s largest law
enforcement agency before hiring new agents
or further lowering hiring standards.
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