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Recently criticisms of religion have been 
met by violence and threats of violence, 
the most infamous being the murder in 
Paris of several editors of the satirical 
weekly, Charlie Hebdo. The phenomenon of 

killing or threatening to kill those who insult you or your 
way of life has come to be known as the assassin’s veto. 
These events raise anew a basic question for liberal societ-
ies: how much expression must a free society tolerate?

The United States Supreme Court has generally 
restricted government limits on speech. Some speech, 
however, does not receive protection, including expres-
sions closely tied to violence. In the past, “fighting words” 
were judged unprotected by the First Amendment; the 
development of Court doctrine has largely eliminated 
this exception. American jurisprudence is based on the 

assumption that protections for freedom of expression 
will not long endure if they can be abandoned when the 
message is particularly repellant or its target especially 
sympathetic.

European law also protects freedom of expression, 
although in a less robust way than does U.S. law. Article 10 
of the European Convention on Human Rights subjects 
freedom of speech to important limitations understood 
generally as “hate speech.” In contrast to the United 
States, officials may apply criminal or civil sanctions to 
prohibited political advocacy.

The United States faces a choice. Should it defend the 
right to offend, or opt instead to champion a right not to 
be offended? We have learned from hard experience in 
the United States that free expression cannot long survive 
without protecting outrageous and offensive speech.
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“One  British 
cleric has said  
Muslims  
cannot  
support  
freedom of 
expression 
because their 
speech and 
actions come 
from divine  
revelation  
rather than 
human 
will.”

On the morning of January 7, 2015, Cherif 
and Said Kouachi, two brothers deeply offend-
ed by satirical drawings of the Muslim prophet 
Mohammad published in the French weekly 
newspaper Charlie Hebdo, exacted their own 
punishment for the perceived blasphemy. They 
forced their way into a staff meeting in the 
newspaper’s offices and massacred 12 people.1 
It was yet another grim marker in the cross-
cultural conflict illustrated by events such as 
the Ayatollah Khomeini’s 1989 fatwah against 
Salman Rushdie for writing The Satanic Verses, 
the 2004 murder of filmmaker Theo van Gogh 
on the streets of Amsterdam for perceived in-
sults to Islam, and the violent reaction to the 
cartoons of Mohammad published in the Dan-
ish newspaper Jyllands-Posten in 2005. And this 
is just a partial list.2

The phenomenon of killing or threatening 
to kill those who insult you or your way of life 
has come to be known as the assassin’s veto.3 
It is a darker and more sinister version of “the 
heckler’s veto,” which the law of free expres-
sion is designed in substantial part to prevent. 
As Professor Timothy Garton Ash described it, 
“[w]here the heckler’s veto says merely ‘I will 
shout you down,’ the assassin’s version is ‘dare 
to express that and we will kill you.’”4 But where 
should the law come down on this? Should the 
law defend free expression at all costs no mat-
ter how inflammatory the language or who is 
offended? Or should the state’s coercive power 
silence those who trade in insult or invective? 

At the heart of this conflict lies a fundamen-
tal question: how much expression must a free 
society tolerate? It is tempting to describe this 
as a debate between those who believe in free-
dom of expression and those who do not, but 
that would be too simplistic. First, it is not a de-
bate at all for people who truly believe that they 
may impose their sensibilities—often religious 
sensibilities—on others by employing violence 
or enforcing draconian laws. Debate depends 
on the free exchange of ideas, not coercion. 
Second, even for those societies that value free-
dom of expression and whose laws support it, 
none permit absolute free speech, whatever 
that may mean. So the question comes down 

to how much, and what kind of speech, may be 
limited for a governmental system to be consid-
ered one that protects freedom of expression. 
Put another way, should the legal system pro-
tect or punish the kind of inflammatory speech 
and drawings that prompted the assault on the 
Charlie Hebdo offices?

ARE WE CHARLIE?
The answer to this question is as complicated 

as the global reaction to the Charlie Hebdo kill-
ings themselves. The initial shock and outrage 
was met with a showing of seeming solidarity. 
Some two million people, including more than 
40 world leaders, rallied in Paris in the name of 
world unity four days after the attack, even while, 
as critics noted, not all of them had stellar re-
cords on the freedom of expression. Nearly four 
million people across France joined in, united by 
the slogan “Je suis Charlie” (“I am Charlie”). Sim-
ilar demonstrations were held around the world.5 

This reaction included many in the Muslim 
world. A number of governments, including 
those of Iran, Saudi Arabia, Jordan, Bahrain, 
Algeria, Morocco, and Qatar, issued state-
ments denouncing the attack.6 The U.S.-based 
Council on American-Islamic Relations like-
wise condemned the killings and supported 
the right of free expression, including “speech 
that mocks faiths and religious figures.”7 

But any notion of a uniform response was 
soon dashed. As might be expected, some 
demonstrators and activists around the world 
cheered the tragedy. Muslims in the Philippines 
took to the streets to proclaim that the event 
should serve as a “moral lesson for the world 
to respect any kind of religion, especially the 
religion of Islam.” Freedom of expression, they 
said, “does not extend to insulting the noble 
and the greatest prophet of Allah.”8 Protesters 
in Pakistan displayed posters that read, “This is 
not freedom of expression, it is open aggression 
against Islam,” and similar rallies took place in 
Turkey, Chechnya, and elsewhere.9 

Such reactions were not confined to the 
streets. In a USA Today op-ed, British cleric 
Anjem Choudary wrote “Muslims do not be-
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“The  
overriding 
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lieve in the concept of freedom of expression, 
as their speech and actions are determined by 
divine revelation and not based on people’s 
desires. . . . This is because the Messenger Mu-
hammad said, ‘Whoever insults a Prophet kill 
him.’”10 Similarly, Mohammed Junaid Thorne, 
an Australian Muslim, wrote, “If you want to 
enjoy ‘freedom of speech’ with no limits, ex-
pect others to exercise ‘freedom of action.’”11

Some prominent non-Muslims expressed 
similar sentiments. The president of the U.S. 
Catholic League, Bill Donohue, wrote that 
Charlie Hebdo had “a long and disgusting re-
cord” of mocking religion and had its editor 
“not been so narcissistic, he may still be alive.”12 
In a somewhat milder vein—or, at least, not 
blaming the victims quite as much—Pope Fran-
cis told reporters, “[o]ne cannot provoke, one 
cannot insult other people’s faith.”13 And even 
some supposedly familiar with traditional jour-
nalistic protections in the United States took 
a similar tack. DeWayne Wickham, Dean of 
Morgan State University School of Global Jour-
nalism, wrote of the Charlie Hebdo killings, “The 
once little-known French satirical news weekly 
crossed the line that separates free speech from 
toxic talk.”14 

The French reaction crystalized the bipolar 
response to Charlie Hebdo. While millions of 
citizens rallied to the defense of Charlie Hebdo, 
France’s Justice Ministry sent a letter to prose-
cutors and judges urging more aggressive tactics 
against racist or anti-Semitic speech. The order 
did not mention Islam.15 In the first week after 
the Charlie Hebdo attack, 54 people were arrest-
ed for hate speech.16 One of those charged was 
comedian Dieudonné M’bala M’bala, who was 
convicted of condoning terrorism for tweet-
ing “I feel like Charlie Coulibaly,” combining a 
reference to Charlie Hebdo and the name of the 
gunman who attacked a kosher supermarket.17 

The official response to controversial speech 
in France following the attacks underscores the 
stark differences between European law and 
the First Amendment to the U.S. Constitution, 
which provides that “Congress shall make no 
law . . . abridging the freedom of speech, or of 
the press . . . ,” and which has been interpreted 

to protect even the most vile attacks based on 
race or religion.

THE AMERICAN WAY: DEFENDING 
THE INDEFENSIBLE

It is often said that the First Amendment is 
not an absolute, but, at the same time, a cen-
tral tenet of the law protecting freedom of ex-
pression in the United States holds that it is a 
“prized American privilege to speak one’s mind, 
although not always with perfect good taste, on 
all public (issues).”18 This basic principle was 
established in a 1949 First Amendment case, 
Terminiello v. City of Chicago, in which the Su-
preme Court invalidated the breach of peace 
conviction of a firebrand Catholic priest whose 
speech “provoked a hostile mob and incited a 
friendly one, and threatened violence between 
the two.”19 The Court’s majority acknowledged 
the inflammatory nature of the remarks, but 
nevertheless voided Terminiello’s conviction, 
reasoning that “a function of free speech under 
our system of government is to invite dispute.” 
Such speech “may indeed best serve its high 
purpose when it induces a condition of unrest, 
creates dissatisfaction with conditions as they 
are, or even stirs people to anger.”20

There was no question but that Termini-
ello’s words invited dispute and stirred people 
to anger. The confrontation provoked a near 
riot between what were characterized as pro-
Fascist and pro-Communist mobs, and Father 
Terminiello’s remarks were littered with what 
now would be called hate speech. His ugly ra-
cial and ethnic slurs included condemnation 
of “atheistic, communistic Jewish or Zion-
ist Jews,” and his speech provoked even more 
hate-filled and racist responses from the as-
sembled crowd.21 The facts of the case divided 
the Court, prompting three strong dissenting 
opinions. In a characteristically well-written 
and carefully reasoned opinion, Justice Robert 
Jackson criticized the majority’s “dogma of ab-
solute freedom for irresponsible and provoca-
tive utterance which almost completely steril-
izes the power of local authorities to keep the 
peace as against this kind of tactics.”22
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But it was not so much the harshness of the 
speech as it was the incitement to immediate 
violence that separated the majority from the 
dissenters. Justice Jackson wrote that the First 
Amendment “is more tolerant of discussion 
than are most individuals or communities,” and 
that “[r]eligious, social and political topics that 
in other times or countries have not been open 
to lawful debate may be freely discussed here.” 
He observed that the law protects the “utmost 
freedom of utterance,” including the right to 
advocate fascism, communism, socialism, or 
capitalism, but also that individuals “may go 
far in expressing sentiments whether pro-se-
mitic or anti-semitic, pro-negro or anti-negro, 
pro-Catholic or anti-Catholic.”23 For Justice 
Jackson, the key issue was the imminence of a 
riot, including the fact that police were being 
pelted with rocks, bottles, and even ice picks. 
He therefore drew the free-speech line at the 
prospect of mob violence because “[n]o mob 
has ever protected any liberty, even its own, but 
if not put down it always winds up in an orgy of 
lawlessness which respects no liberties.”24

Different people may set the threshold differ-
ently, but the overriding presumption in Ameri-
can law is that the potential for violence—not the 
presence of hate—is what separates free from 
restricted speech. The Supreme Court in 1942 
addressed this issue in Chaplinsky v. New Hamp-
shire, holding that the First Amendment does 
not protect so-called fighting words—epithets 
delivered directly to a person that are likely to 
provoke an immediate breach of the peace.25 
It described such words as one among several 
classes of speech that it said “the prevention and 
punishment of which has never been thought 
to raise any Constitutional problem,” including 
“the lewd and obscene, the profane, the libelous, 
and the insulting or ‘fighting’ words.”26

This categorical approach has established 
some limits on First Amendment protections, 
but the Supreme Court has kept the number 
of unprotected categories minimal, and it has 
narrowed their scope over time. Thus, and con-
trary to some common misperceptions, the list 
of epithets that might qualify as fighting words 
has been pared down almost to the vanishing 

point since Chaplinsky. In 1942, the Supreme 
Court considered it too obvious for argument 
that “the appellations ‘damn racketeer’ and 
‘damn Fascist’ are epithets likely to provoke the 
average person to retaliation,” but it is difficult 
to imagine such a statement raising an eyebrow 
today.27 And the Court has since made it clear 
that it is not prepared to add to the categories 
of unprotected speech, explaining that the gov-
ernment does not have “freewheeling authority 
to declare new categories of speech outside the 
scope of the First Amendment.”28

American law has maintained this focus on 
the probability of violence rather than the po-
tential to cause offense even when the expres-
sion at issue includes racial provocation. The 
Court tightened its test for what constitutes 
illegal incitement in Brandenburg v. Ohio in the 
face of images of members of the Ku Klux Klan 
burning a cross as a sign of racial hatred. It held 
that to constitute incitement, the expression 
at issue must be intended to cause imminent 
lawless action and be likely to produce such an 
immediate result.29 Applying these principles, 
the Supreme Court struck down a St. Paul, 
Minnesota, ordinance that prohibited placing 
on public or private property “a symbol, object, 
appellation, characterization or graffiti includ-
ing, but not limited to, a burning cross or Nazi 
swastika, which one knows or has reasonable 
grounds to know arouses, anger, alarm or re-
sentment on others on the basis of race, color, 
creed, religion or gender.”30 

In the case of the St. Paul ordinance, the 
Court found that the measure was not directed 
at forestalling violent confrontation as much 
as preventing offense to particular groups, and 
was undermined by its content-based selectiv-
ity, which “creates the possibility that the city is 
seeking to handicap the expression of particular 
ideas.”31 It has since upheld a state law that pro-
hibited cross burning when done for purposes of 
racial intimidation, but it also held that criminal 
intent could not be inferred from the symbolic 
act itself. Rather, the Constitution requires that 
the state must prove that any particular act of 
cross burning was done in order to intimidate.32 

The First Amendment presumes that “con-
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stitutional protection does not turn upon ‘the 
truth, popularity, or social utility of the ideas 
and beliefs which are offered.’”33 The Supreme 
Court repeatedly has emphasized that “[t]he 
history of the law of free expression is one of 
vindication in cases involving speech that many 
citizens find shabby, offensive, or even ugly,” 
and the government cannot justify regulation 
on the assumption that “the speech is not very 
important.”34 This is because “[t]he Constitu-
tion exists precisely so that opinions and judg-
ments, including esthetic and moral judgments 
about art and literature, can be formed, tested, 
and expressed” without government interfer-
ence.35 The Court has described “[t]he point 
of all speech protection” as being “to shield just 
those choices of content that in someone’s eyes 
are misguided, or even hurtful.”36 

Such principles are not always easy to up-
hold, particularly when the speech at issue is 
hateful. But American jurisprudence is based 
on the assumption that protections for free-
dom of expression will not long endure if they 
can be abandoned when the message is par-
ticularly repellant or its target especially sym-
pathetic. Thus members of a neo-Nazi orga-
nization were permitted to march in Skokie, 
Illinois, in the mid-1970s, where over half the 
population at the time was Jewish and five to 
seven thousand residents were survivors of 
concentration camps.37 The Illinois Supreme 
Court recognized that the sight of swastikas 
and German-style uniforms was abhorrent to 
Jewish citizens and especially to the survivors 
of Nazi persecution, yet still held that the First 
Amendment would not permit restricting the 
demonstration. The court explained:

[T]he popularity of views, their shock-
ing quality, their obnoxiousness, and 
even their alarming impact are not 
enough. Otherwise, the preacher of any 
strange doctrine could be stopped; the 
anti-racist himself could be suppressed, 
if he undertakes to speak in “restricted” 
areas; and one who asks that public 
schools be open indiscriminately to all 
ethnic groups could be lawfully sup-

pressed, if only he chose to speak where 
persuasion is needed most. 38

A distinctive feature of American law is that 
the government cannot take sides where speech 
is at issue. Thus, the First Amendment protects 
radical priests and Vatican critics alike.39 It also 
protects militant civil-rights activists and white 
supremacists equally. 40 It likewise shields those 
who would speak for or against a woman’s right 
to terminate a pregnancy.41 And it protects those 
who would burn American flags or crosses as a 
form of protest, just as it does those who display 
them with pride. 42 In short, the First Amend-
ment requires “the government must remain 
neutral in the marketplace of ideas.” 43

It does so not because speech is impotent 
or lacks the capacity to cause suffering. Rather, 
the First Amendment is premised on the un-
derstanding that speech is powerful. “It can stir 
people to action, move them to tears of both 
joy and sorrow, and . . . inflict great pain.”44 
This understanding was put to the test when 
the Supreme Court considered whether the 
Constitution protects even the speech of the 
Westboro Baptist Church. This peculiar family 
cult of religious fundamentalists believes that 
their god hates the United States because of 
the nation’s tolerance of homosexuality, among 
other things. And it has chosen as one princi-
pal venue for its hateful message the funerals of 
servicemen, where the cult displays picket signs 
with messages such as “Thank God for Dead 
Soldiers,” “Fags Doom Nations,” “God Hates 
Fags,” and “You’re Going to Hell.”45 

The Westboro Baptist Church’s members 
are careful to obey laws governing public as-
semblies, to keep their distance (often set by or-
dinance) from the actual funerals, and to obey 
police instructions.46 So when in Snyder v. Phelps 
the Supreme Court reviewed a decision involv-
ing a multimillion dollar judgment against the 
church for intentional infliction of emotional 
distress, the case focused entirely on whether 
the First Amendment extends to such scur-
rilous speech. The trial court had awarded the 
family of Matthew Snyder, the fallen service-
man in the case, $5 million in compensatory 
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and punitive damages, holding that the hurtful-
ness and outrageousness of the speech deprived 
it of First Amendment protection. The United 
States Court of Appeals for the Fourth Circuit 
reversed the decision, and the Supreme Court 
affirmed in an 8-1 decision.

Chief Justice Roberts’s opinion for the 
Court observed that the messages displayed by 
the Westboro Baptist Church members “may 
fall short of refined social or political commen-
tary” but that the issues they raise “are matters 
of public import” and “certainly convey West-
boro’s position on those issues.” As a conse-
quence, their speech received the highest level 
of First Amendment protection.47 And that 
constitutional immunity was not diminished 
because the speech was especially outrageous. 
The Court observed that outrageousness was 
a highly subjective and malleable concept that 
could easily become a vehicle to suppress ve-
hement, caustic, or unpleasant speech. It con-
cluded that we “must tolerate insulting, and 
even outrageous, speech in order to provide 
adequate ‘breathing space’ to the freedoms pro-
tected by the First Amendment.”48 

THE EUROPEAN APPROACH:  
A QUESTION OF BALANCE

European law also protects freedom of ex-
pression, although in a less robust way than does 
U.S. law. Article 10 of the European Convention 
on Human Rights (ECHR), based on Article 19 
of the UN’s Universal Declaration of Human 
Rights, states that “everyone has the right to 
freedom of expression,” including the “free-
dom of hold opinions and to receive and impart 
information and ideas without interference by 
public authority and regardless of frontiers,” 
but that guarantee is subject to certain impor-
tant limitations. First, Article 17 of the ECHR 
provides that no state, group, or individual has 
the “right to engage in any activity or perform 
any act aimed at the destruction of any of the 
rights and freedoms set forth herein.” And 
even though Article 10 protects free expres-
sion, it also conditions this right on restrictions 
deemed necessary to preserve other values, in-

cluding “the protection of the reputation and 
rights of others.”49 The Council of Europe’s Ad-
ditional Protocol to the Convention on Cyber-
crime, concerning the criminalization of acts 
of a racist and xenophobic nature committed 
through computer systems, likewise recognizes 
freedom of expression as “one of the essential 
foundations of a democratic society” and a ba-
sic condition “for [social] progress and for the 
development of every human being.” But it also 
requires signatories to criminalize such things 
as using a computer system to insult persons 
based on race, color, descent, national origin, or 
religion, or to deny, minimize, approve, or jus-
tify acts of genocide.50

In short, European law protects free speech, 
but is subject to more of a multifactor balanc-
ing test. The first step in this balancing regime 
is to decide whether the speech at issue is 
free expression that is entitled to the ECHR’s 
protection. Under Article 17, certain expres-
sion may be excluded from the protections of 
the Convention—including Article 10—if the 
speech is determined to be hate speech, which 
negates the fundamental values of the ECHR. 
The Council of Europe has explained that Arti-
cle 17 “aims at guaranteeing the preservation of 
the system of democratic values underpinning 
the convention notably by preventing totalitar-
ian groups from exercising the rights set by the 
convention in a way to destroy the rights and 
liberties established by the convention itself.”51

The European Court of Human Rights has 
ruled that “there is no doubt that any remark 
directed against the Convention’s underlying 
values would be removed from the protection 
of Article 10 by Article 17.” 52 Under this process 
of exclusion, the court has held that anti-Semit-
ic speech,53 political advocacy based on racial 
divisiveness,54 and Holocaust denial,55 among 
other things, are outside the protection of Ar-
ticle 10. Religious intolerance is also excluded 
from Article 10 protection. In one notable case 
a person was convicted of aggravated hostility 
toward a religious group for displaying a poster 
supplied by the British National Party that de-
picted a World Trade Center in flames with the 
caption “Islam out of Britain—Protect the Brit-
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ish People.” The European Court of Human 
Rights denied Article 10 protection, finding 
that a general, vehement attack on a religious 
group, linking it with a grave act of terrorism, 
constituted an act within the meaning of Ar-
ticle 17 because it was incompatible with the 
values proclaimed by the Convention.56 

Assuming speech clears the Article 17 hur-
dle, it is then subject to the balancing process 
set forth in Article 10. Under Article 10, free-
dom of expression may be conditioned or re-
stricted as prescribed by particular national 
laws when such limits “are necessary in a demo-
cratic society, in the interests of national secu-
rity, territorial integrity or public safety, for the 
prevention of disorder or crime, for the protec-
tion of health or morals, for the protection of 
the reputation or rights of others, for prevent-
ing the disclosure of information received in 
confidence, or for maintaining the authority 
and impartiality of the judiciary.”57 In apply-
ing Article 10, the European Court of Human 
Rights examines whether a member state’s lim-
itation on freedom of expression satisfies vari-
ous requirements, beginning with determining 
whether the restriction was authorized by the 
applicable national law.

In this regard, European countries histori-
cally have restricted hate speech through both 
criminal and civil law, and, pursuant to Euro-
pean Directive, all EU member states must 
criminalize “serious manifestations of racism 
and xenophobia” and to make such expression 
punishable by “effective, proportionate and 
dissuasive penalties.”58 In France, for example, 
the Press Law of 1881 prohibits incitement to 
racial discrimination, hatred, or violence on 
the basis of national origin or membership in 
an ethnic, national, racial, or religious group.59 
Article 266(b) of the Danish Criminal Code 
outlaws “expressing and spreading national ha-
tred” which may include the use of threatening, 
vilifying, or insulting language intended for the 
general public.60 In the Netherlands, Articles 
137(c) and (d) of the Criminal Code prohibit 
engaging in verbal, written, or illustrated incite-
ment to hatred on account of race, religion, sex-
ual orientation, or personal convictions.61 And 

in the United Kingdom, the Public Order Act 
of 1986 provides that “a person who uses threat-
ening, abusive, or insulting words or behaviour, 
or displays any written material which is threat-
ening, abusive, or insulting” may be penalized if 
he “intends to stir up racial hatred” or if “having 
regard to all the circumstances racial hatred is 
likely to be stirred up thereby.”62 

Assuming a given restriction on speech was 
authorized by national law, review under Article 
10 asks whether the restriction falls within the 
legitimate aims of the Convention and whether 
limiting speech is necessary in a democratic so-
ciety to achieve one or more of the objectives 
set forth in the Article. The European Court 
of Human Rights has ruled that restrictions on 
speech are necessary only if they respond to a 
pressing social need, but that national authori-
ties are provided a margin of appreciation, or, 
rather, a high degree of latitude, in such deter-
minations. In a given case, the court will take 
into account various factors, including the 
objective of the speaker; the content of the 
speech; its context (e.g., whether the speaker 
is a politician or a journalist); the profile of the 
person or group who were the targets of the 
speech; and the potential impact of the speech, 
including whether it was widely disseminated. 
Against these factors, the court will weigh the 
gravity of the speech restriction to determine 
whether the means employed are proportion-
ate to the social values to be served.63 

With this many variables it can be quite diffi-
cult to discern when speech crosses the line from 
acceptable discourse to illegal hate speech. The 
Council of Europe has acknowledged that there 
is no universally agreed definition, but points 
to a 1997 recommendation by its Committee of 
Ministers that defines hate speech as including 
“all forms of expression which spread, incite, 
promote or justify racial hatred, xenophobia, 
anti-Semitism or other forms of hatred based 
on intolerance, including: intolerance expressed 
by aggressive nationalism and ethnocentrism, 
discrimination and hostility against minorities, 
migrants and people of immigrant origin.”64 
Defining this rather broad class of expression is 
further complicated by the Council’s acknowl-
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edgment that “[t]he identification of expres-
sions that could be qualified as ‘hate speech’ is 
sometimes difficult because this kind of speech 
does not necessarily manifest itself through the 
expression of hatred or of emotions. It can also 
be concealed in statements which at a first glance 
may seem to be rational or normal.”65 

Under this framework it is not uncommon 
for political advocacy to be subjected to criminal 
or civil sanctions. In 2009, Daniel Féret, a member 
of Belgium’s parliament and chairman of the po-
litical party Front National (FN), was convicted 
of incitement to racial discrimination and sen-
tenced to community service and disqualified 
from holding parliamentary office for 10 years. 
The conviction was for distributing leaflets with 
such slogans as “Stand up against the Islamifica-
tion of Belgium,” “Stop the Sham Integration 
Policy,” and “Send non-European job-seekers 
home.” The European Court of Human Rights 
held that the conviction did not violate Article 
10 because the campaign literature “sought to 
make fun of the immigrants concerned,” with the 
inevitable risk of arousing feelings of distrust, 
rejection, or even hatred towards foreigners, 
“particularly among less knowledgeable members 
of the public.”66 The court reached a similar de-
cision in 2010 in the case of Jean-Marie Le Pen, 
then chairman of the French National Front 
party, for saying in a newspaper interview that 
“the day there are no longer 5 million but 25 mil-
lion Muslims in France, they will be in charge.” It 
found that the interference with the applicant’s 
enjoyment of his right to freedom of expression 
had been “necessary in a democratic society.”67

HOW DO THE SYSTEMS  
COMPARE?

Both the United States and the EU nations 
consider freedom of expression to be a funda-
mental right, and in neither system is free speech 
treated as an absolute. Yet free speech cases in 
the respective legal systems yield very different 
results. The United States protects speech that 
would never be tolerated under European law, 
and European nations impose both criminal and 
civil penalties for expression to a degree that is 

unthinkable in the United States. What are the 
principal reasons for these differences? 

1.	 Limited vs. Open-Ended Exceptions. 
Under the First Amendment to the U.S. 
Constitution, protection for free speech 
is the default position and exceptions 
are few and narrowly defined. In fact, 
after the Supreme Court in Chaplinsky 
enumerated classes of speech that “the 
prevention and punishment of which 
has never been thought to raise any Con-
stitutional problem,” the list of unpro-
tected categories has been reduced and 
the scope of the remaining classes more 
focused.68 While the First Amendment 
exceptions still include incitement to vio-
lence and true threats, they do not cover 
insults based on race or religion. The Su-
preme Court has more recently rejected 
the concept of “freewheeling authority to 
declare new categories of speech outside 
the scope of the First Amendment.”69 

European countries have taken the opposite 
approach. Various countries have long prohibited 
hate speech (among many other classes of speech 
that would be protected in the United States), 
and the European Convention on Human Rights 
reinforces that tradition. Notwithstanding the 
Article 10 guarantee that “everyone has the right 
to freedom of expression,” speech may be ex-
cluded from the protections of the ECHR under 
Article 17 if it is considered to be an abuse of free 
expression because it is incompatible with the 
values proclaimed by the Convention.70 What 
may be considered incompatible is not bound by 
any fixed categories and is subject to expansion.

2.	 Strict Scrutiny versus Proportionality. 
When the government seeks to restrict the 
content of speech in the United States it is 
subject to strict scrutiny. Under this level 
of review, the government has the burden 
to prove a restriction on speech is neces-
sary to serve a compelling interest and that 
it has employed the least restrictive means 
of achieving its purpose.71 For that reason, 
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it is the rare case where a content-based re-
striction can survive such scrutiny.72 More-
over, the government lacks the ability to 
regulate speech based on its purported 
value. Outside the limited (and anoma-
lous) area of obscenity, where courts ask 
whether patently offensive, graphic sexual 
material lacks serious literary, artistic, po-
litical or scientific value,73 the Supreme 
Court has made clear that serious value 
cannot be used “as a general precondition 
to protecting other types of speech in the 
first place.” After all, the Court reasoned, 
“‘[m]ost of what we say to one another lacks 
“religious, political, scientific, educational, 
journalistic, historical, or artistic value’ (let 
alone serious value), but it is sheltered from 
government regulation.”74

No such concept as strict scrutiny exists un-
der the ECHR. Instead, the European Court of 
Human Rights weighs the various factors—in-
cluding the objective of the speaker, the con-
tent of the speech and its context, the profile 
of the targets of the speech, and the impact—
against the gravity of the speech restrictions. If 
the perceived social value of the expression is 
sufficient, or if the restrictions are considered 
severe, then Article 10 may provide protec-
tion—or it may not. The court is also required 
to consider the relative social importance of the 
speech and the prominence of the speaker.75

3.	 Benefit of the Doubt for Speech. In 
the United States, the presumption favors 
freedom of expression, and the speaker 
gets the benefit of the doubt. This concept 
has been expressed in various ways, most 
often with the dictum that First Amend-
ment freedoms need “breathing space” to 
survive.76 Or, as Chief Justice Roberts has 
written, “[w]here the First Amendment is 
implicated, the tie goes to the speaker, not 
the censor.”77 But the balancing calculus 
used by the European Court of Human 
Rights gives breathing space to the na-
tional laws that regulate speech. Applying 
Article 10, the court seeks to determine 

whether there is a pressing social need to 
restrict freedom of expression and wheth-
er the means used are proportionate to 
the government’s legitimate aim. In this 
analysis, national authorities are accorded 
a certain margin of appreciation in how 
they enforce their laws.78 In short, it is the 
state—not the speaker—that enjoys the 
benefit of the doubt.

The European court has said that freedom of 
expression extends not just to ideas that are “fa-
vourably received or regarded as inoffensive” but 
also to those that “offend, shock or disturb the 
state or any sector of the population.” It has also 
said that religious groups “must tolerate and ac-
cept the denial by others of their religious beliefs 
and even the propagation by others of doctrines 
hostile to their faith.”79 But it is difficult to ex-
pect such protections to be firm or predictable 
where member states are accorded a margin of 
appreciation in applying their hate-speech 
laws, and where the court decisions suggest 
that “[t]he identification of ‘hate speech’ is 
sometimes difficult because this kind of speech 
does not necessarily manifest itself through the 
expression of hatred or emotions.” Such speech 
“can be concealed in statements which at first 
glance may seem to be rational or normal.”80 
Given the number of factors the court is called 
upon to balance, it is hard to predict whether the 
tie goes to the speaker or to the censor. The only 
honest answer can be “it depends.”

4.	 Treatment of Intermediaries. Under 
U.S. law, those who provide online plat-
forms for third-party speech receive 
broad immunity from liability. Section 
230 of the Communications Decency 
Act provides, among other things, that 
online services cannot be treated “as the 
publisher or speaker of any information 
provided by another information con-
tent provider.”81 Congress adopted this 
provision in support of First Amend-
ment values “to maintain the robust 
nature of Internet communication and, 
accordingly, to keep government inter-
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ference in the medium to a minimum.”82 
And it has had its intended effect. Free-
dom of expression has flourished online, 
but with it—inevitably—comes hateful 
speech. As a consequence, a recent deci-
sion of the European Court of Human 
Rights held that the publisher of a com-
mercially run news portal could be held 
responsible for comments posted by 
third parties. In Delfi AS v. Estonia, the 
court found no violation of Article 10 
after the news site was fined for failing 
to take down anti-Semitic readers’ com-
ments. It decided the finding of liability 
had been justified and was a proportion-
ate restriction on the portal’s freedom 
of expression.83 Thus far, the holding ap-
plies to commercially run news sites that 
allow readers to post comments, but 
not to general social media platforms. 
The holding in Delfi AS was moderated 
somewhat in a subsequent decision, 
which held that it would violate Article 
10 to impose civil liability on website op-
erators for third-party content. But the 
case presented a different issue, for the 
comments did not include hate speech. 
The court also held that it would be suf-
ficient for the websites to maintain an 
effective “notice and takedown” regime, 
something that would be considered a 
heckler’s veto under U.S. law.84 

A GRAVE TEST
Tragedies such as the Charlie Hebdo massa-

cre raise important questions about these dif-
ferent approaches to freedom of expression. 
Some have asked whether U.S. law should even 
allow the kind of inflammatory speech that 
is the hallmark of Charlie Hebdo. But if such 
restrictions are to be imposed, would it not 
ratify and give official sanction to the assassin’s 
veto? And if the potential to offend is suffi-
cient to justify censorship, whose sensibilities 
should define the limits of free expression? Is 
the agenda to be set by those willing to com-
mit violence in response to images that upset 

them or transgress their religion? If that is the 
case, is the Book of Mormon musical, with its 
profanity and sacrilegious content, permis-
sible only because the Church of Jesus Christ 
of the Latter Day Saints is unlikely to declare a 
jihad? Or should the law restrict expression to 
buffer everyone’s perceived sensibilities? Under 
that approach, the question is no longer what 
speech crosses the line to be an abuse of free 
speech; it is what speech does not? 

These questions are far from academic. A 
little more than a month after the Charlie Hebdo 
attack, a lone-wolf gunman in Copenhagen at-
tacked a café that hosted a debate on freedom 
of speech entitled “Art, Blasphemy and the Free-
dom of Expression.” The event was organized by 
artist Lars Vilks, who had drawn one of the Mo-
hammad cartoons published in Jyllands-Posten in 
2005. Vilks survived the attack, but Danish doc-
umentary filmmaker Finn Nørgaard was killed.85 
None of the panelists at the free-speech event 
had anything to do with the Mohammad car-
toons, thus expanding the assassin’s veto beyond 
those who insult the Prophet to speakers who 
merely talk about whether insulting the Prophet 
should be permitted. For radical religious funda-
mentalists, there is no room for debate.

In May, two gunmen were killed by police in 
Garland, Texas, after they opened fire on a “Draw 
Mohammad Contest” sponsored by the Ameri-
can Freedom Defense Initiative.86 The event, 
conceived by controversial blogger Pamela 
Geller as a response to the Charlie Hebdo attack, 
was roundly criticized as being needlessly and 
intentionally provocative.87 Bill O’Reilly of Fox 
News argued it was wrong “to insult every Mus-
lim on the planet” and he surmised that “Jesus 
would not have sponsored that event.”88 Repre-
sentative Peter King said that the contest “went 
too far,” was insulting to Muslims, and “put peo-
ple’s lives at risk needlessly.” 89 And CNN news 
commentator Chris Cuomo took the position 
that the event was hate speech and therefore not 
protected under the First Amendment, even cit-
ing Chaplinsky for that proposition.90

Cuomo was dead wrong about the law, but 
his reaction, and those of others, illustrates that 
many people believe the United States should 
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adopt a more European approach to freedom of 
expression. One of the more prominent voices 
was that of cartoonist Garry Trudeau, who called 
what Charlie Hebdo did with its Mohammad 
cartoons “an abuse of satire.” In remarks made 
as he accepted the George Polk Career Award 
for journalism in April 2015, the Doonesbury cre-
ator criticized Charlie Hebdo and Jyllands-Posten 
for publishing cartoons of Mohammad and 
slammed “free speech absolutists” for defend-
ing them. He compared the cartoons to crude 
and vulgar graffiti that “punches down” and at-
tacks the little guy, thereby wandering “into the 
realm of hate speech.”91 Later that same month 
145 writers signed a letter protesting the PEN 
American Center’s decision to present its an-
nual Freedom of Expression Courage award 
to Charlie Hebdo, and six writers backed out as 
literary hosts for the award dinner.92 Academic 
writers have also suggested that the American 
system goes too far in protecting free speech.93 

It is unlikely such criticism will lead to 
changes in American law, although recent cases 
and legislation have had the effect of limiting 
the display of symbols characterized as hate 
speech. In 2015 the Supreme Court decided 
that it did not violate the First Amendment for 
Texas to reject a depiction of the Confederate 
battle flag as part of its specialty license plate 
program on grounds it was considered offen-
sive. The issue in that case was not whether the 
state could ban images of the flag, but whether 
the specialty plate program constituted gov-
ernment speech, which is not covered by First 
Amendment constraints. A divided Court held 
that license plates are government property 
and that they convey government speech not-
withstanding the messages permitted as part of 
the specialty plate program.94 Similarly, South 
Carolina decided to remove the Confeder-
ate flag from its State Capitol grounds in the 
wake of the racially motivated murder of nine 
churchgoers in Charleston. 95 Both examples 
involved government sponsorship of offensive 
speech, not whether an individual could be 
punished for displaying the flag.

But while a change in American constitution-
al law is unlikely in this regard, there has been 

movement by some on the Supreme Court. In a 
series of recent opinions, Justice Stephen Breyer 
has articulated a theory of proportionality in 
First Amendment cases that sounds distinctly 
European. In United States v. Alvarez, in which 
the Court invalidated the “Stolen Valor Act,” 
Justice Breyer concurred, but said he would not 
apply strict scrutiny to reach that result. Rather, 
he wrote that the Court should employ a form 
of intermediate scrutiny that asks “whether the 
statute works speech-related harm that is out of 
proportion to its justifications.”96

He has floated the same theory in other cas-
es as well. Dissenting from a 2011 decision that 
invalidated a California law regulating violence-
themed video games, Justice Breyer opined 
that the Court should not have applied strict 
scrutiny but should have asked whether, over-
all, “the statute works speech-related harm . . . 
out of proportion to the benefits that the stat-
ute seeks to provide.”97 And in another dissent, 
this time from a decision striking down a com-
mercial speech regulation, Justice Breyer again 
wrote, “I would ask whether Vermont’s regula-
tory provisions work harm to First Amendment 
interests that is disproportionate to their fur-
therance of legitimate regulatory objectives.”98 
In this dissent he was joined by Justices Ruth 
Bader Ginsburg and Elena Kagan.

Justice Breyer suggested how this theory of 
proportionality would apply in a case involv-
ing hate speech in his concurring opinion in 
Snyder v. Phelps, the case involving funeral pro-
tests by the Westboro Baptist Church. While 
Justice Breyer agreed with the majority that the 
church could not be penalized for its offensive 
speech on the facts of the case, he wrote that 
“[t]o uphold the application of state law in 
these circumstances would punish Westboro 
for seeking to communicate its views on mat-
ters of public concern without proportionately 
advancing the State’s interest in protecting its 
citizens against severe emotional harm.”99 The 
implication of his opinion is that he would have 
voted to uphold the jury verdict against the 
church if he had found it to be proportionate.

If this sounds like the way the European 
Court of Human Rights operates, it is because 



12

“Limiting  
civil rights 
speakers  
because of  
the fear that 
angry mobs 
might shatter  
domestic 
tranquility 
would have 
severely  
undermined 
both the First 
Amendment 
and the  
cause of 
equality.”

it is. In exercising its powers of review over 
member states’ restrictions on speech (includ-
ing hate speech), the ECHR “assesses the pro-
portionality of a restriction on freedom of ex-
pression to the aim pursued.” Any interference 
“disproportionate to the legitimate aim pursued 
will not be deemed ‘necessary in a democratic 
society’ and will thus contravene Article 10 of 
the Convention.”100 Assessment of the pro-
portionality of the response varies from case 
to case, depending on the court’s estimation of 
the magnitude of the government’s interest and 
the importance of the rights in question.

Justice Breyer acknowledged his intellectual 
debt to these sources in his 2015 book The Court 
and the World. He wrote that he has found the le-
gal concept of proportionality “often used by Eu-
ropean and other foreign judges” to be “useful in 
describing and applying classical American rules 
of constitutional law.”101 He does not suggest 
elimination of traditional modes of First Amend-
ment analysis—such as strict scrutiny—but ar-
gues “they are not, and cannot be, the whole story 
where the First Amendment is concerned.” Jus-
tice Breyer advocates supplementing traditional 
levels of First Amendment scrutiny with a form 
of balancing—“[a]nd that is where proportionali-
ty comes in.”102 Specifically, he favors “adding the 
judge-made concept of proportionality as a guide 
in deciding First Amendment cases.”103 

Reviewing his dissenting opinion in Sorrell 
as well as some of his concurrences (which read 
remarkably like his dissents), Justice Breyer 
noted that “my view of the case would likely 
have prevailed” if the Court adopted a more 
European balancing approach. He argues that 
proportionality better enables judges to ana-
lyze how statutes actually operate and would 
“produce results more consistent with the 
First Amendment’s purposes.”104 Of course, 
that necessarily would mean revising current 
law to be more in line with Justice Breyer’s 
view of the First Amendment’s purpose, which 
would require reversing a number of recent 
decisions upholding free expression claims, 
such as Brown v. EMA, in which the Court’s 
majority invalidated California’s regulation of 
violence-themed video games. It also would 

mean adopting a more European approach to-
ward so-called hate speech. 

WHERE DOES THIS LEAVE  
CHARLIE HEBDO?

United States constitutional law forcefully 
repudiates the assassin’s veto, and publications 
such as Charlie Hebdo unquestionably receive 
the law’s full protection in this country. So do 
the anti-Semitic routines of Dieudonné. This is 
because formative First Amendment decisions 
were predicated on vanquishing the assassin’s 
veto’s weaker cousin, the heckler’s veto. The Su-
preme Court repeatedly reaffirmed its holding 
from Terminiello that threats of violence from 
“angry and turbulent” hostile audiences cannot 
justify censorship, most notably in cases arising 
from the civil rights movement where the danger 
of a violent crowd reaction was commonplace. 

Limiting civil rights speakers because of the 
fear that angry mobs might shatter domestic 
tranquility would have severely undermined 
both the First Amendment and the cause of 
equality.105 As a consequence, the Supreme 
Court held that controversial speakers cannot 
be punished or silenced simply because “their 
critics might react with disorder or violence.”106 
And, based on the principle of content neutral-
ity, the same principles extend to speakers who 
are hostile to the cause of civil rights107 and to 
those who raise controversial issues as well.108 
Accordingly, the Court held that the act of 
burning an American flag as a form of protest is 
protected by the First Amendment despite the 
possibility that offended onlookers might react 
with violence.109

American hostility to the heckler’s veto was 
most forcefully reaffirmed by the en banc Sixth 
Circuit in a case with particular relevance to 
the Charlie Hebdo controversy. In Bible Believers 
v. Wayne County, Michigan, the court held that 
police violated the First Amendment rights of 
members an evangelical Christian group for 
ejecting them from an Arab culture festival be-
cause of their intentionally provocative speech. 
The evangelicals attended the festival to pros-
elytize, and their essential message was one of 



13

“The Austrian 
federal minis-
ter of justice 
has said hate 
speech should 
be prohibited 
as a misuse 
of freedom 
of speech. 
Austrian law 
imposes jail 
terms of up 
to two years 
for such 
speech.”

intolerance—“proclaiming that Mohammed 
was a false prophet who lied to them and that 
Muslims would be damned to hell if they failed 
to repent by rejecting Islam.”110 Their message 
was calculated to be inflammatory, including 
signs reading “Islam is a Religion of Blood and 
Murder,” “Turn or Burn,” and “Your Prophet Is 
a Pedophile.” And if that were not enough, the 
Bible Believers carried a severed pig’s head on a 
spike to, as they explained it, “ke[ep] [the Mus-
lims] at bay.”111 Not surprisingly, they provoked 
a number of angry reactions, including profane 
taunts and being pelted with plastic bottles and 
other debris.

The Sixth Circuit held in a divided opinion 
that threatening the Bible Believers with arrest 
if they failed to leave the festival in response to 
the hostile crowd reaction was a classic heckler’s 
veto. The majority concluded that the offensive 
religious message delivered in a public forum 
did not fit into a recognized First Amendment 
exception such as incitement or fighting words, 
and that the police had an obligation to protect 
the speakers rather than “join a roiling mob 
intent on suppressing ideas.”112 Although the 
Bible Believers’ message was “vile and offensive 
to most every person who believes in the right 
of their fellow citizens to practice the faith of 
his or her choosing,” the court found that “free-
dom to espouse sincerely held religious, politi-
cal, or philosophical beliefs, especially in the 
face of hostile opposition, is too important to 
our democratic institution for it to be abridged 
simply due to the hostility of reactionary listen-
ers who may be offended by a speaker’s mes-
sage.”113 It reaffirmed the principle that “the 
answer to disagreeable speech is not violent 
retaliation by offended listeners or ratification 
of the heckler’s veto through threat of arrest by 
the police.”114

Critics say that U.S. law goes too far in an ab-
solutist direction in that it protects speech that 
is hateful, hurtful, or that may foment social 
unrest. And while they don’t condone the mur-
derous reactions to the likes of Charlie Hebdo’s 
slashing satire, they get the motivations under-
lying the violent backlash. Critics from across 
the political spectrum argue that this takes free 

speech too far, and that such expression should 
be silenced. Hate-speech laws operate on the 
same principle, imposing limits on freedom 
of expression in the name of civility and social 
order. They substitute state power in the form 
of criminal penalties or civil sanctions for ex-
tremist vigilante actions, but they begin with 
the same premise—freedom of speech does not 
include the right to say [insert your preferred 
epithet or satirical cartoon here].

European law assumes that these vital inter-
ests can be balanced under a rule of law. Freedom 
of expression can be protected to a significant de-
gree, but these protections give way when neces-
sary to preserve countervailing values of democ-
racy and equality. This not an easy balancing act 
to perform, and it may not always be so clear that 
the law is what rules, as opposed to the judges’ 
personal preferences. In a 2015 address at Catho-
lic University School of Law, Wolfgang Brand-
stetter, the Austrian federal minister of justice, 
explained that Austrian law prohibits hate speech 
and hate crimes, imposing jail terms of up to two 
years for a violation. “For us, hate speech is mis-
using freedom of speech, and therefore shouldn’t 
be permitted,” he said, but he acknowledged the 
difficulty of maintaining consistency. He noted 
that denying or trivializing the genocidal crimes 
of Adolf Hitler could be prosecuted under hate-
speech laws, but denying those of Joseph Stalin 
would not. He added that “speech involving reli-
gion causes the worst problems of all.”115

Religion necessarily raises the thorniest 
problems, as it is difficult to explain how to pro-
hibit insults to religion as a form of hate speech 
without effectively criminalizing blasphemy. 
And it is not just a matter of prohibiting blas-
phemy against an official religion, but against 
all religions. This is especially true when sat-
ire is involved, as illustrated by the reaction to 
Charlie Hebdo. Some, such as the Pope, Garry 
Trudeau, or Bill O’Reilly, will condemn you for 
it; others, such as Cherif and Said Kouachi, will 
kill you because of it; while some governments 
will merely ban your work or jail you for it.

For example, Polish authorities imposed a 
fine of 1,200 euros on Doda, a popular rock per-
former, for her statements that the Bible was 
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written by people “drunk with wine and smok-
ing some stuff ” and that she “believes more 
in dinosaurs than the Bible.” She was charged 
under Article 196 of the Polish Criminal Code, 
which prohibits offending “religious feelings 
of other people by publicly insulting an object 
of religious cult or a place for holding of reli-
gious ceremonies.” The fine and the blasphemy 
law were upheld by the Polish Constitutional 
Court in October 2015. The court held that the 
right to free expression did not include a right 
to make insulting statements that offend the 
feelings of others, and it found the fine to be 
“proportionate.”116 Separately, a performer in 
a death metal band was charged for calling the 
Catholic Church “the most murderous cult on 
the planet.”117 In Turkey, the owner of a publish-
ing company was convicted of insulting “God, 
the Religion, the Prophet and the Holy Book” 
for publishing a novel that addressed theologi-
cal and philosophical issues. He was fined and 
sentenced to two years in prison, but the prison 
sentence was commuted. 

In the Turkish case, the European Court 
of Human Rights found in 2005 that Muslims 
could legitimately feel that certain passages of 
the book constituted an unwarranted and of-
fensive attack on them, and the conviction did 
not violate Article 10. It noted that the author-
ities had not seized the book, and that the fine 
was proportionate to the aims of the law.118 
Under this legal framework, could a film like 
Monty Python’s Life of Brian be made today? 
Considered a comedy classic, the film caused 
outrage at the time and was banned as sacrile-
gious in Ireland and Norway. (Life of Brian was 
marketed in Sweden with posters exclaiming 
“So funny, it was banned in Norway!”). In the 
UK, 39 local authorities effectively prohibited 
its exhibition.119

When it comes to freedom of expression, 
how can one tell the difference between coun-
tries whose citizens are protected by the ECHR 
and those whose citizens are not?120 It’s not al-
ways easy to say. Three members of Pussy Riot, 
the punk rock protest group that performed its 
“Punk Prayer” in Moscow’s Christ the Savior 
cathedral in 2012, were convicted and each sen-

tenced to two years for “hooliganism motivated 
by religious hatred.”121 Witnesses at the trial tes-
tified about how their religious sensibilities had 
been seared by the performance (“they basically 
spat in my face, in my soul, in my Lord’s soul,” ac-
cording to one), and a poll found that 42 percent 
of Russians considered the performance “an at-
tack on the Russian Orthodox Church.” Yet the 
lyrics of their song (“Virgin birth-giver of God, 
drive away Putin!”) are unmistakably a critique 
of the political order, not an attack on religion.122 
This is not an uncommon outcome for so-called 
hate-speech laws. They may be interpreted too 
broadly or purposely used by authorities to si-
lence dissent. After Russia adopted a law pro-
hibiting Nazi propaganda, one of the first books 
removed from bookstores was Maus, Art Spiegel-
man’s Pulitzer-Prize-winning graphic novel about 
life in Nazi Germany—hardly a promotion of Na-
zism, but in fact, exactly the opposite.123

Is this a fair comparison? After all, it might 
be argued that neither Charlie Hebdo nor other 
publications were prosecuted in Europe for 
printing cartoons depicting Mohammad. This 
is largely true, but only to a point. In the face of 
demands that Jyllands-Posten be prosecuted for 
its 2005 publication of Mohammad cartoons, 
Danish authorities declined to initiate a crimi-
nal case because the cartoons were published 
in the context of an important political debate. 
The decision prompted the Organization of 
the Islamic Conference (OIC) to demand that 
the European Parliament pass a law prohibiting 
Islamophobia and that the EU should impose 
new limits on freedom of expression regarding 
the use of religious symbols.124 The organiza-
tion also has spearheaded efforts to get the 
United Nations to adopt resolutions prohibit-
ing defamation of religion, a measure that has 
been likened to an international blasphemy law.

The European response to such demands 
was less than firm in supporting freedom of ex-
pression. The EU’s foreign policy coordinator, 
Javier Solana, responded that Europeans viewed 
the Jyllands-Posten publication with resentment 
and disgust and pledged that the EU would “do 
its utmost to make sure that that kind of car-
toon wouldn’t be published in the future.”125 
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Former Danish foreign minister Uffe Elleman-
Jensen also condemned Jyllands-Posten, and said 
that publication of the cartoons was at odds 
with founding principles of democracy.126 More 
recently, British Labor Leader Ed Miliband has 
proposed outlawing language deemed offensive 
to Muslims, pledging to make Islamophobia 
“an aggravated crime.”127 Miliband, as British 
Foreign Secretary in 2009, had defended the 
decision to exclude Dutch parliamentarian 
Geert Wilders from entering the UK to exhibit 
a film critical of Islam. Miliband said that Brit-
ons have a “profound commitment to freedom 
of speech,” but “there is no freedom to stir up 
hate, religious and racial hatred, according to 
the laws of the land.”128

Charlie Hebdo republished three of the Jyl-
lands-Posten Mohammad cartoons in 2006 in an 
article discussing the growing controversy over 
freedom of expression, and was sued by the 
Paris Grand Mosque and the Union of French 
Islamic Organizations under French law. The 
Paris court held that Charlie Hebdo had not 
violated the law because two of the cartoons 
targeted radical Islamists but not Muslims in 
general. The third, while insulting to Muslims 
generally, was not published with an intent to 
insult, but was part of the ongoing debate about 
Jyllands-Posten and censorship.129 The decision 
was upheld on appeal. 

That case, like the decision by Danish offi-
cials not to prosecute Jyllands-Posten, is a good ex-
ample of how the balancing approach in the EU 
can come down on the side of free expression. 
But the subjectivity of the reasoning suggests 
that neither Charlie Hebdo nor other publications 
may take a favorable outcome for granted. In the 
United States, such a case would not have made 
it to court (or would not last long if a complaint 
had been filed). But in the EU, the best one can 
say is that the publication probably would win.

But not always. In October 2008 the Euro-
pean Court of Human Rights dismissed a com-
plaint by French cartoonist Denis Leroy who had 
been convicted and fined for publishing a politi-
cal cartoon condoning the World Trade Center 
attack in the days after 9/11. The cartoon, pub-
lished in a Basque weekly newspaper, depicted 

the attack on the twin towers with a caption that 
was a play on a famous advertising slogan: “We all 
dreamt of it . . . Hamas did it.” The court held that 
the conviction did not violate Article 10 because 
the cartoonist’s expression of moral support for 
the terrorists “diminished the dignity of the vic-
tims.” 130 Of course, the same calculus could be 
used to condemn Charlie Hebdo or Jyllands-Posten 
depending on how sentiment is running at any 
particular time. Aything is possible.

This should serve as a cautionary note for 
those eager to impose punishment on whatever 
speech they detest. Anjem Choudary, whose 
USA Today op-ed in the aftermath of the Charlie 
Hebdo murders proclaimed that “Muslims do not 
believe in the concept of freedom of expression,” 
may have reason to reconsider his position. In 
August 2015 Choudary was arrested and charged 
with fomenting terrorism. To add to the irony, 
he was arrested along with Mohammad Mizanur 
Rahman, an associate who had served two years 
in prison for his part in a 2006 protest over the 
Jyllands-Posten cartoons.131 It will be fascinating 
to see if their defense includes appeals to free-
dom of speech, and, if so, how that is assessed in 
the EU’s balancing regime.

CONCLUSION
In the end, the key point is not whether legal 

protections for freedom of expression should be 
absolute. Jyllands-Posten editor Flemming Rose 
wrote that the issue boils down to whether a free 
society chooses to defend the right to offend, or 
opts instead to champion a right not to be offend-
ed. That is the question. And, we have learned 
from hard experience in the United States that 
free expression cannot long survive without pro-
tecting outrageous and offensive speech.

The Supreme Court has established the 
principle that citizens “must tolerate insulting, 
even outrageous, speech in order to provide 
adequate breathing space to the freedoms pro-
tected by the First Amendment.”132 Strong con-
stitutional protections simply are not needed to 
protect speech with which everyone agrees or 
that is sufficiently nice. As a consequence, “the 
point of all speech protection . . . is to shield 
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just those choices of content that in someone’s 
eyes are misguided, even hurtful.”133 The right 
to provoke, offend, and shock “lies at the core 
of the First Amendment.” This is because “[w]
ithout the right to stand against society’s most 
strongly held convictions, the marketplace of 
ideas would decline into a boutique of the ba-
nal, as the urge to censor is greatest where de-
bate is most disquieting and orthodoxy most 
entrenched.”134 

It is not easy to live up to such principles 
when expression is deeply disturbing and the 
speaker particularly provocative or outra-
geous. Yet our First Amendment jurispru-
dence recognizes that these protections will 
not long endure if we abandon them simply 
because the speech is outrageous or seem-
ingly worthless. Nazis marching in Skokie and 
the lunatic rantings of the Westboro Baptist 
Church may seem to contribute little to pub-
lic discourse, but they remind us that the pur-
pose of some participants in the marketplace 
of ideas is to serve as bad examples. Thus, in 
our system, “judges defending the Constitu-
tion ‘must sometimes share [their] foxhole 
with scoundrels of every sort, but to abandon 
the post because of the poor company is to sell 
freedom cheaply. It is a fair summary of his-
tory to say that the safeguards of liberty have 
often been forged in controversies involving 
not very nice people.’”135

From such difficult cases emerge constitu-
tional protections that can weather the tests of 
time and turmoil. Higher values could not oth-
erwise be preserved, for “[i]f there is any fixed 
star in our constitutional constellation, it is that 
no official, high or petty, can prescribe what 
shall be orthodox in politics, nationalism, reli-
gion, or other matters of opinion.”136 And that 
includes enforced civility.
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