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Policy Analysi

How States Talk Back to Washington and
Strengthen American Federalism

by John Dinan

Executive Summary

Effective federalism requires that state of-
ficials be able to secure relief from national
directives that impose undue burdens on state
governments or improper constraints on state
policy discretion. Many analysts focus on clear-
ly legitimate and occasionally effective tactics
such as lobbying or lawsuits. Some activists
consider discredited tactics such as nullifica-
tion that are a nonstarter in the 21st century.
This policy analysis calls attention to various
ways that states talk back to Washington using
tactics that go beyond lobbying and litigation
but fall short of nullification.

First, when state and federal governments
both possess regulatory authority, states can
enact measures decriminalizing certain prac-
tices, hoping federal executive officials will not
enforce federal statutes in states with contrary
policies. Second, states can decline to partici-
pate in federal programs and accept the des-

ignated penalties, hoping Congress will revise
statutes or executive officials will issue rules
or waivers that moderate the programs. Third,
when federal judicial doctrine is uncertain or
in flux, states can enact measures inconsis-
tent with Supreme Court precedents, hoping
the Court will reconsider and relax judicially
imposed constraints on state policy discre-
tion. Fourth, when federal judicial doctrine is
uncertain or in flux, states can enact measures
inconsistent with federal statutes, hoping the
Supreme Court will invalidate or limit the
reach of federal statutes. In recent years, state
officials have relied on each of these tactics and
with some success in responding to federal di-
rectives relating to marijuana, education, abor-
tion, and health care, among other areas. State
officials have resources to push back against
national officials, thereby improving American
federalism.
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Introduction

A central challenge for the U.S. federal
system is providing mechanisms by which
state officials can secure relief from federal
directives that impose undue fiscal or ad-
ministrative burdens on state governments
or improper constraints on state policy dis-
cretion. At times, federal directives are pro-
mulgated without adequate attention to the
capacity of state governments to administer
federal policies effectively. At other times,
federal directives are issued without suffi-
cient regard to the diversity of state political
cultures or the benefits of state policy exper-
imentation. State officials may try to pre-
clude burdensome or constraining national
directives. But they often fail because federal
officials are inattentive to state concerns
or are preoccupied with substantive policy
goals that frequently take precedence over
federalism considerations. As a result, state
officials often press for relaxation or repeal
of federal directives after they are issued.

State officials have several ways to moder-
ate the effects of federal directives. Governors,
legislators, and other state officials frequent-
ly engage in lobbying, whether individually
or through intergovernmental organizations,
and have some success in securing the repeal
of federal directives. For example, governors
were concerned in 2006 about a provision in
a defense authorization law that increased
the president’s power to federalize a state na-
tional guard without gubernatorial consent.
Governors made their case to members of
Congress through letters and congressional
testimony and persuaded Congress to repeal
this provision the next year.! State and lo-
cal officials also file lawsuits seeking redress
through federal courts. In March 2013, for
instance, the Jowa League of Cities persuaded
a three-judge panel of the U.S. Court of Ap-
peals for the Eighth Circuit to set aside two
Environmental Protection Agency rules regu-
lating water treatment processes at munici-
pally owned sewer systems,” including one
rule that could have imposed $150 billion in
costs for cities around the country.?

Some observers have suggested other ways
to push back against federal directives. Sev-
eral authors and some public officials have
sought to revive the practice of nullification;
they claim state governments may respond
to federal directives by declaring federal acts
invalid and without legal effect.* In recent
years several state legislatures considered en-
acting such measures, particularly targeting
the 2010 federal health care law. One house
of a state legislature went beyond “consider-
ing” and approved a bill declaring a federal
statute null and void. However, these nulli-
fication measures were eventually rejected or
revised substantially to remove the offend-
ing language, so that none of these bills was
actually enacted.’

This result is not surprising. Many Amer-
icans and almost all scholars see nullifica-
tion as a discredited doctrine inconsistent
with the constitutional principles underly-
ing the American federal system. This doc-
trine cannot help state officials secure relief
from federal directives in the 21st century.®

Nevertheless, state officials can respond
effectively to burdensome or constraining
federal directives using tactics that go be-
yond lobbying and lawsuits and yet fall short

of nullification.

® Decriminalization. When state and fed-
eral governments both possess regula-
tory authority, states can enact mea-
sures decriminalizing certain practices,
hoping federal executive officials will
not enforce federal statutes in states
with contrary policies.

® Nonparticipation. States can decline to
participate in federal programs and ac-
cept the designated penalties, hoping
Congress will revise statutes or execu-
tive officials will issue rules or waivers
that moderate the programs.

® Judicial Reconsideration. When federal
judicial doctrine is uncertain or in flux,
states can enact measures inconsistent
with Supreme Court precedents, hop-
ing the Court will reconsider and re-
lax judicially imposed constraints on



state policy discretion.

® Judicial Veto. When federal judicial
doctrine is uncertain or in flux, states
can enact measures inconsistent with
federal statutes, hoping the Supreme
Court will invalidate or limit the ap-
plication of federal statutes.

States can talk back to Washington in
each of these ways.” I examine here various
instances where states have gained relief
from federal directives relating to marijua-
na, education, and abortion, among other
policy areas. Reasonable persons can dis-
agree about the merits of state officials’ com-
plaints and concerns regarding the federal
directives issued in each of these policy areas.
Nevertheless, these and other examples help
us understand the kinds of leverage state of-
ficials have in pushing back against federal
officials and securing modification or repeal
of policies that burden states or impose un-
necessary uniformity.

Decriminalization

When state and federal governments both
possess regulatory authority, such as in cer-
tain aspects of criminal law, state officials
may legalize for purposes of state law activi-
ties that Congress has criminalized for pur-
poses of federal law. By itself, a state decision
to legalize an activity that remains a federal
offense does not have any necessary implica-
tion for the validity or enforcement of the
federal statute; the practice remains punish-
able under federal law even if legal in a state.
However, state legalization can boost the
public visibility of a divergence between state
and federal policy preferences and thereby
pressure federal executive officials to not en-
force federal law in states with contrary laws.

Marijuana Prohibition

Some state officials have for several de-
cades objected to the Controlled Substances
Actof 1970 (CSA) and its designation of mar-
jjuana as a Schedule I drug subject to federal

criminal penalties. Since the mid-1990s, of-
ficials in a number of states have challenged
this federal policy, which prevents states
from determining whether medical mari-
juana should be criminalized. Between 1996
and 2012, 18 states adopted statutes or con-
stitutional amendments legalizing medical
marijuana use and possession for purposes
of state law.® California was the first state to
enact a medical marijuana legalization mea-
sure, through a 1996 ballot measure. Twelve
more states enacted such measures between
1998 and 2008, so that by the time President
Barack Obama took office 13 states had ad-
opted such measures via the initiative or leg-
islative process. Another five states adopted
such measures during Obama’s first term.’

By themselves these state measures do
not affect the validity or enforcement of the
CSA as applied to medical marijuana. Yet,
their passage publicized state objections
to the law and eventually gave a favorably
disposed president a chance to refuse to en-
force federal law in states with contrary laws.

As a presidential candidate, Obama made
clear on several occasions that he opposed
enforcing the CSA in states opting to legal-
ize medical marijuana. Obama argued while
campaigning in New Hampshire in 2007 that
“prosecuting and raiding medical marijuana
users” is “really not a good use of Justice
Department resources.”'® Then, in March
2008, in the lead-up to the Oregon primary,
Obama confirmed that he was “not going to
be using Justice Department resources to try
to circumvent state laws on [medical mari-
juana].”!

The Obama administration largely fol-
lowed through on this commitment. Attor-
ney General Eric Holder announced in Octo-
ber 2009, that “it will not be a priority to use
federal resources to prosecute patients with
serious illnesses or their caregivers who are
complying with state laws on medical mari-
juana.”'? In an October 2009 memo, Deputy
Attorney General David Ogden directed U.S.
attorneys in states with medical marijuana
decriminalization laws that they should
“not focus federal resources in your states

State officials
may legalize for
purposes of state
law activities
that Congress
has criminalized

for purposes of
federal law.



State challenges
to federal
marijuana policy
illustrate the
way passage of
contrary state
laws can increase
the visibility of
state concerns
about federal
policies.

on individuals whose actions are in clear
and unambiguous compliance with exist-
ing state laws providing for the medical use
of marijuana.”!3 To be sure, state policies es-
tablishing medical marijuana dispensaries are
another matter, as became clear in June 2011
when Deputy Attorney General James Cole
notified state officials that the Ogden policy
regarding personal use of medical marijuana
did not permit operation of marijuana dis-
pensaries. The Cole Memo explained that
“the Department’s view of the efficient use
of limited federal resources as articulated in
the Ogden Memorandum has not changed”
but that “within the past 12 months, several
jurisdictions have considered or enacted leg-
islation to authorize multiple large-scale, pri-
vately-operated industrial marijuana cultiva-
tion centers. . . . The Ogden Memorandum
was never intended to shield such activities
from federal enforcement action and pros-
ecution, even where those activities purport
to comply with state law.”!* Nevertheless,
passage of state legalization measures did
moderate federal enforcement of the CSA re-
garding personal use of medical marijuana.'®

In November 2012 Colorado and Wash-
ington went even further in challenging the
CSA when voters in those states approved
ballot measures legalizing recreational mari-
juana possession, a development that has
yet to foster a federal response. In a Decem-
ber 2012 interview, Obama responded to a
question about the federal reaction to the
passage of these two recreational marijuana
legalization measures with language that
echoed the October 2009 comments of At-
torney General Holder regarding state medi-
cal marijuana legalization measures. Obama
argued, “It would not make sense for us to
see a top priority as going after recreational
users in states that have determined that it’s
legal.”1® Although the president’s comments
were widely viewed as signaling the adminis-
tration would again refuse to enforce federal
law regarding marijuana use, the Justice De-
partment has yet to issue clear guidance to
U.S. attorneys in Colorado and Washington,
in the way that guidance was provided in the

Ogden memo. For many, the lack of a for-
mal Justice Department response suggests
federal officials do not plan to challenge the
legitimacy of these state measures!” and may
not be inclined to enforce the federal statute
in the face of contrary state policies.!®

State challenges to federal marijuana
policy illustrate the way passage of contrary
state laws can increase the visibility of state
concerns about federal policies and present
a favorably disposed executive branch with
an opportunity to refuse to enforce federal
law in states with contrary policies. State le-
galization measures themselves had no nec-
essary effect on the validity or enforcement
of the federal ban on marijuana possession.
But the executive branch has discretion in
enforcing federal laws, and these state legal-
ization measures prompted the Obama ad-
ministration to exercise its discretion and al-
low states to maintain policies inconsistent
with federal statutes.

Nonparticipation

States can challenge federal directives by
declining to participate in federal programs,
where possible, and accepting the penalties
related to their decision. On some occasions,
of course, state officials opt out of partici-
pating in a federal program without any in-
tent to influence federal policymaking. In
these cases, state officials simply weigh the
costs of participation (in the form of added
fiscal or administrative burdens or reduced
policy discretion) against the benefits (gen-
erally in the form of additional federal fund-
ing) and conclude that it makes more sense
to forego participation. For example, a num-
ber of states have declined to participate in
the Adam Walsh Act Child Protection and
Safety Act of 2006, which requires states
to bring their sex-offender registries in line
with federal requirements or suffer a loss of
funding.'® Officials in some of those states
disagree with the policy choices embedded
in the act, such as the requirement that
some juvenile offenders remain on a sex of-



fender registry for life. Other state officials
are concerned about the fiscal and admin-
istrative burdens of complying with various
provisions in the federal law.?® There is no
clear indication in this case—or in several
similar cases where state officials have left
federal money on the table?!—that these
state officials are seeking to change a federal
policy; they are simply willing to accept the
designated penalties rather than alter their
policies to comply with a federal directive.

In other cases, state officials opt out of
federal programs to press federal officials to
moderate burdensome or constraining di-
rectives. Sometimes, state officials have the
upper hand. Their participation is so critical
to the success of a federal program that fed-
eral officials are willing to modify or mod-
erate federal directives to avoid states opt-
ing out. The federal program may depend
heavily on state administrative capacity and
expertise for its implementation, without
which, it may not fulfill its goals. In such
circumstances, state officials may be able
to gain concessions from executive branch
officials, such as waivers from particular
requirements or favorable rules regarding
their implementation.

In other cases, states can cause trouble
for the president if a sizable number grab
public attention by refusing to participate in
a program. This refusal highlights problems
with the program and can push down pub-
lic support for it. To avoid that, executive
branch officials may issue waivers or favor-
able rules to obviate state officials’ concerns
about particular requirements of a federal
program, thereby preserving public support
for the overall program. Consider a differ-
ent case: state officials may opt out of and
thereby highlight problems with and reduce
the popularity of a program opposed by the
president. Thereafter, executive branch of-
ficials may be emboldened to issue waivers
or favorable rules that both placate state of-
ficials and allow the administration to ad-
vance policy goals at odds with the original
program. In each of these cases, state offi-
cials have influence because they publicize

concerns about a federal directive and there-
by reduce public support for the program.

REALID Act

State officials have objected on various
grounds to federal directives regarding state
driver’s license policy contained in the REAL
ID Act of 2005. They have complained espe-
cially about the fiscal and administrative
burdens imposed by the act, which directs
states to require presentation of certain
documents before issuing driver’s licenses
and demands that they follow federal speci-
fications in designing licenses. An early re-
port estimated costs of $11 billion to com-
ply with these directives.?> Moreover, state
officials have noted that the penalties for
noncompliance are quite heavy: residents
of states failing to bring their licenses into
compliance by May 2008 would be unable to
use their licenses for boarding airplanes or
entering federal buildings.

Between 2007 and 2012, 25 state legisla-
tures passed resolutions or statutes oppos-
ing the REAL ID Act.?® Although 8 of these
states merely enacted resolutions urging
members of Congress to work for the act’s
repeal, 17 states went so far as to pass stat-
utes vowing nonacquiescence to REAL ID
directives.”* Some of these statutes stipu-
late that state officials cannot participate in
implementation of the REAL ID Act. Others
require that state transportation officials re-
port any effort of federal officials to induce
state participation in the REAL ID program.

Certainly these state laws opt out of the
REAL ID Act and instruct state agencies to
ignore its directives. But they do more. The
laws seek to publicize state concerns as a
way to pressure Congress and the president
to repeal or relax the REAL ID Act’s direc-
tives. These measures of refusal suggest that
the purported benefits of REAL ID (e.g., in-
creased national security) come at a price of
added burdens on state governments and
constraints on state policy discretion. More-
over, by showing that a sizable number of
states are willing to pass nonacquiescence
statutes and accept the penalties for non-
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participation, state officials have sought
to turn public opinion against the law and
build support for its repeal. They are not
alone in this effort. Civil liberties groups
have also worked to boost the salience of
their own set of concerns. However, state
officials are uniquely positioned to attract
media coverage and public attention, tasks
well served by legal refusals to go along with
a federal directive. Toward this end, a 2007
Montana statute declares that “the purpose
of the Legislature in enacting [this act] is to
refuse to implement the REAL ID Act and
thereby protest the treatment by Congress
and the president of the states as agents of
the federal government and, by that protest,
lead other state legislatures and Governors
to reject the treatment by the federal govern-
ment of the 50 states by the enactment of
the REAL ID Act.”?®

These laws helped state officials lobby-
ing the Bush administration’s Department
of Homeland Security (DHS) secretary Mi-
chael Chertoff to accommodate their con-
cerns about REAL ID. Bush administration
officials were somewhat ambivalent about
an act originally spearheaded by Wisconsin
Rep. James Sensenbrenner and eventually
endorsed by the president and included in
a must-pass supplemental defense appro-
priations bill. The publicity of state con-
cerns indicated by anti-REAL ID acts helped
Secretary Chertoff to ease the law’s strict
compliance timeline, even in the face of re-
sistance from the law’s congressional sup-
porters.”® In March 2007, in issuing draft
regulations for implementing the act, Cher-
toff announced that states would have 20
additional months to bring their licenses
into compliance, in effect moving the origi-
nal May 2008 deadline back to December
2009.%7 In part in response to passage of
another round of anti-REAL ID acts during
this period, Chertoff then gave states even
more time for compliance, when he issued
final regulations in January 2008 allowing
that states receiving extensions from DHS
would have until May 2011 to bring their li-
censes into full compliance.?®

State officials secured even more leeway
from the Obama administration, whose of-
ficials largely oppose the law.?” In the face
of continuing state opposition, DHS secre-
tary Janet Napolitano announced in March
2011, several months before the May 2011
deadline, that states would have even more
time to comply with REAL ID directives.>
Then, as this latest deadline was approach-
ing, DHS released a December 2012 memo
announcing still another delay and indicat-
ing that although 13 states had met REAL
ID standards, DHS was granting a “defer-
ment for all other states and territories.”!
Noting that “DHS has twice modified the
statutory deadline in order to allow states
more time to meet the statutory require-
ments of the Act,” the memo indicated that
that DHS intended “in the coming weeks
and months” to “develop a schedule for
the phased enforcement of the Act’s statu-
tory prohibitions” and “publish a schedule
by early fall 2013 and begin implementa-
tion at a suitable date thereafter. Until that
schedule is implemented, federal agencies
may continue to accept for official purposes
driver’s licenses and identity cards issued by
all states.”3?

No Child Left Behind Act

State officials have expressed concerns
about numerous aspects of the No Child
Left Behind Act of 2001 (NCLB) in the de-
cade since the passage of President George
W. Bush’s signature domestic policy initia-
tive. They have complained in part about
the administrative and fiscal burdens of
carrying out the law’s testing and reporting
requirements. They have also pushed back
against various provisions constraining
state policy discretion, especially a directive
that tests in reading and math be adminis-
tered annually in the third through eighth
grades as well as requirements to reform
schools that fail to make adequate yearly
progress toward bringing all students to
academic proficiency.

State responses have taken various forms.
During President Bush’s first term, state



leaders lobbied Secretary of Education Rod
Paige to persuade him to issue interpretive
rules and waivers affording states discretion
in carrying out various NCLB requirements,
albeit with minimal success.>®> They also
filed federal lawsuits challenging the NCLB
and invoking recent Supreme Court deci-
sions absolving states of complying with
certain conditions on federal grants under
certain circumstances. These efforts were ul-
timately unsuccessful.>*

While lobbying and litigating, state and
local officials took steps to publicize their
concerns about NCLB and thereby reduce
public support for the law. In 2004 and
2005, a number of state legislatures enacted
statutes and resolutions opposing NCLB.?®
Some of these measures simply urged Con-
gress to modify the law to accommodate
state concerns. Other statutes went further.
A 2005 Colorado statute authorized local
school districts to “decline one or more of the
funding sources of” NCLB “and thereby be
exempt from the requirements of said feder-
al act that accompany the declined funding
sources and are identified by said federal act
as available for exemption.”*® Meanwhile, in
a move that attracted the opposition of the
secretary of education and thus national at-
tention, the Utah Legislature enacted a 2005
statute directing state officials to prioritize
state education objectives over federal objec-
tives if the two conflicted.>” These measures
told the public that putative educational ac-
countability would limit policy choices and
add administrative and fiscal burdens. They
were, in sum, political efforts to induce the
secretary of education to acquiesce in state
requests for exemption from the law’s bur-
dens and constraints.

In President Bush’s second term, these
efforts began to have an effect, as Secre-
tary Margaret Spellings granted numerous
waivers giving states some discretion in
complying with NCLB directives.*® Accord-
ing to Eugene Hickok, deputy education
secretary at the time, Spellings was initially
disinclined to accommodate state concerns.
However, in response to the increasing mo-

bilization efforts of state officials and educa-
tion groups, Spellings eventually went “out
of her way to accommodate state requests”
for waivers in order “to avert a full-scale re-
bellion against the law.”% Spellings issued
a series of interpretive rules and waivers
from NCLB requirements as a way to “keep
the law from collapsing.”*® These steps in-
cluded “announcing new policies govern-
ing accountability and students in special
education. She softened the department’s
position on supplemental services, allow-
ing poorly performing districts to access
funds and deliver the services themselves.
She announced a plan to permit states to
request authority to embrace alternatives
to the No Child Left Behind accountability
regime.”*! Seeing a need to respond in some
fashion to declining public support for
NCLB, the Bush administration thereby ac-
commodated some state officials’ concerns
while preserving the overall law. Hickok
concluded, “In the end, Spellings’s strategy
worked. The law was not reauthorized dur-
ing her tenure, nor was it discarded. At the
same time, its original potential impact was
surely affected. That was the price that had
to be paid to ensure President Bush’s legacy
remained in place.”*?

This trend continued in the Obama ad-
ministration. In September 2011, amid con-
tinuing low public support for NCLB and
with state officials in Montana, Idaho, and
South Dakota signaling their intent not
to comply with key NCLB requirements,
Secretary of Education Arne Duncan noti-
fied state officials that they could apply for
comprehensive waivers freeing them from a
number of the law’s provisions, as long as
they committed to meeting a series of prin-
ciples set out in Department of Education
materials.* Secretary Duncan explained:

I am writing to offer you the oppor-
tunity to request flexibility on behalf
of your State, your LEAs, and your
schools, in order to better focus on
improving student learning and
increasing the quality of instruction.
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This voluntary opportunity will pro-
vide educators and State and local lead-
ers with flexibility regarding specific
requirements of NCLB in exchange
for rigorous and comprehensive State-
developed plans designed to improve
educational outcomes for all students,
close achievement gaps, increase equi-
ty, and improve the quality of instruc-
tion.**

An August 2012 Gallup Poll memo noted
that the public was at best ambivalent about
NCLB and saw the law as having worsened
rather than improved education. Gallup con-
cluded, “Such ambivalence probably gives the
Obama administration broad political lati-
tude to modify NCLB through executive fi-
ats, such as the recent decision to grant states
waivers from meeting the law’s key bench-
marks.”*

Some state officials initially expressed
concern that in applying for these waivers
they would gain flexibility regarding NCLB
directives only to submit to another set of
federal standards for measuring student
achievement. In particular, the Department
of Education required that states submit-
ting a waiver request certify that they had
adopted college- and career-ready stan-
dards in math and reading, and a leading
means of meeting this requirement was to
adopt the Common Core State Standards,
developed by the National Governors As-
sociation Center for Best Practices and the
Council of Chief State School Officers. But
Secretary Duncan made it clear that adopt-
ing the Common Core State Standards was
not a prerequisite for obtaining an NCLB
waiver.*® In fact, several states secured waiv-
ers without signing on to the Common Core
State Standards, including Virginia, which
simply explained that it was relying on col-
lege- and career-ready Standards of Learning
developed on the state’s own initiative.*’ By
June 2013, 47 states had applied for waiv-
ers and 38 of these state waiver requests had
been granted, with several others still under
consideration.*®

Judicial Reconsideration
of Doctrine

The U.S. Supreme Court can issue deci-
sions constraining state policy discretion,
but judicial doctrines are not always clear
and can change. States can pass laws incon-
sistent with doctrines that are uncertain or
in flux, thereby giving the Justices an op-
portunity to reconsider and revise limits on
the states. It is well established under the
Supremacy Clause that federal court rulings
take precedence over contrary state laws,
constitutional amendments, or court rul-
ings. Nevertheless, the Supreme Court has
on a number of occasions reversed its own
precedents, whether on account of judicial
appointments that produce a differently
constituted Court or because of a change of
mind on the part of Justices participating in
the earlier case. States can then test the wa-
ters with the new Court.

Abortion Policy

From the 1970s onward, the U.S. Su-
preme Court issued numerous rulings im-
posing constraints on state policy regarding
abortion.*’ In Roe v. Wade and Doe v. Bolton
in 1973,°% the Court prohibited states from
outlawing abortion prior to the point of fetal
viability, which it pegged as occurring at the
start of the third trimester. Then, through
a series of decisions in the 1980s, including
Akron v. Akron Center for Reproductive Health
(1983)°! and Thornburg v. American College
of Obstetricians & Gynecologists (1986),>* the
Court invalidated various other state restric-
tions on abortions, including informed-
consent provisions requiring a women to be
presented with information about fetal de-
velopment and waiting-period requirements
stipulating that an abortion can only be per-
formed after a period of time has elapsed af-
ter a woman consents to an abortion.

State officials have enacted numerous
statutes designed to present the justices
with opportunities to reconsider these con-
straints and restore a measure of discretion
to state legislatures.® In the 1980s, during a



time when the appointment of several Jus-
tices altered the composition of the Court,
some states continued to enact informed-
consent and waiting-period requirements
as a way to generate justiciable cases that of-
fered a reconstituted Court an opportunity
to reverse its earlier rulings regarding the le-
gitimacy of state restrictions. In Planned Par-
enthood of Southeastern Pennsylvania v. Casey
(1992), these efforts bore fruit, when the
Supreme Court heard a challenge to a 1989
Pennsylvania abortion statute that imposed
various abortion restrictions, including in-
formed-consent and waiting-period require-
ments. In the resulting decision, the Court
overturned its rulings in Akron and Thorn-
burgh regarding the illegitimacy of these two
requirements and thereby removed judicial-
ly imposed constraints on state policymak-
ing.>* The states thus succeeded in chang-
ing judicial doctrine by passing measures
contradicting it. This tactic increased state
policy discretion.

In recent years, states have gone even fur-
ther and enacted statutes intended to pres-
ent the Supreme Court with an opportunity
to reconsider prior decisions barring states
from outlawing abortion before fetal vi-
ability. Although the Court has through the
years recognized that technological advanc-
es have shifted the point of fetal viability
somewhat earlier in a woman’s pregnancy,
from 28 weeks after conception to around
24 weeks, the Court has not retreated from
its original holding in Roe that states are
barred from banning abortions prior to fe-
tal viability. In 2010 Nebraska became the
first state to enact a fetal-pain statute bar-
ring virtually all abortions performed after
20 weeks from conception, on the ground
that a fetus is capable of feeling pain at this
point. During the ensuing three years, nine
other states passed similar statutes.

In March 2013 two states enacted laws
banning virtually all abortions once a fetal
heartbeat is detected. Arkansas was the first
state to enact such a law, when the legisla-
ture overrode Governor Mike Beebe’s veto
and banned abortions when an abdomi-

nal ultrasound can detect a fetal heartbeart,
which can occur as early as 12 weeks after
conception.®® The North Dakota legislature
approved and Governor Jack Dalrymple
signed a fetal-heartbeat law that could ban
abortions even earlier.’® In a statement ac-
companying his signing of the law, Governor
Dalrymple said the law gave the Supreme
Court an opportunity to reconsider its prior
constraints on state policy discretion. Not-
ing that he had “signed HB 1456 which
would ban abortions after the detection of a
fetal heartbeat,” the governor explained:

Although the likelihood of this
measure surviving a court chal-
lenge remains in question, this bill
is nevertheless a legitimate attempt
by a state legislature to discover the
boundaries of Roe v. Wade. Because
the U.S. Supreme Court has allowed
state restrictions on the performing
of abortions and because the Supreme
Court has never considered this pre-
cise restriction in HB 1456, the consti-
tutionality of this measure is an open
question.

He went on to urge that “the Legislative As-
sembly before it adjourns should appropri-
ate dollars for a litigation fund available to
the Attorney General.”’

It is too early to say whether these laws
will work. In May 2013 a U.S. District Court
judge enjoined enforcement of Arkansas’s
fetal-heartbeat law and a panel of the U.S.
Court of Appeals for the Ninth Circuit in-
validated Arizona’s fetal-pain law as in-
consistent with Supreme Court precedent,
thereby setting the stage for appeals to the
Supreme Court.’® The success of this strat-
egy depends on whether a majority of the
current Justices are disposed to reconsider
limits on state abortion bans prior to fetal
viability, limits that date back to the 1973
Roe decision and were reaffirmed in the
1992 Casey decision. Such a reconsideration
would likely require a change of mind on the
part of at least one Justice, Anthony Kenne-
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dy, who was an author of the lead opinion in
the 1992 case.

Judicial Veto of
Federal Laws

State and local officials are, of course,
also free to file federal lawsuits challeng-
ing federal statutes viewed as exceeding the
legitimate bounds of federal power or en-
croaching on powers reserved to state gov-
ernments. Toward that end, state and local
officials have in recent decades filed lawsuits
challenging the National Minimum Drink-
ing Age Act, National Voter Registration Act
(Motor Voter Act), Driver’s Privacy Protec-
tion Act, and the pre-clearance provision of
the Voting Rights Act, with some success
in the latter case, when the Supreme Court
invalidated the pre-clearance formula of
the Voting Rights Act in a June 2013 deci-
sion in Shelby County v. Holder. But states
can also enact laws inconsistent with federal
statutes, especially in areas where Supreme
Court doctrine regarding the reach of fed-
eral power is uncertain or in flux, as a way
of boosting the likelihood that courts will
deem these lawsuits justiciable and issue rul-
ings taking their side.

Individual Insurance Mandate Provision
of the Affordable Care Act

State officials objected to various provi-
sions of the Patient Protection and Afford-
able Care Act of 2010 (ACA). They com-
plained about a provision directing states
to expand Medicaid coverage to include all
individuals making up to 138 percent of the
federal poverty level. They also objected to
the law’s minimum essential coverage pro-
vision mandating that nearly all persons
maintain health insurance. During Con-
gress’s consideration of the law in late 2009
and early 2010, and then again after the law’s
March 2010 passage, various state officials
questioned whether an individual insurance
mandate is a proper exercise of congressional

powers.>
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Florida attorney general Bill McCollum
(R) led the constitutional critique of the
mandate and communicated his concerns
to members of Congress. In January 2010
McCollum wrote in a letter to House and
Senate leaders accompanying his legal anal-
ysis: “Please find my analysis of the consti-
tutionality of the individual mandate provi-
sions being considered in the federal health
care legislation attached. I call your atten-
tion to these legal concerns so that consti-
tutional issues may be remedied before a fi-
nal bill is negotiated.” He also wrote: “T will
continue to work with my Attorney General
colleagues in order to pursue appropriate
legal action should these provisions be in a
bill that becomes law.”®® Drawing on several
recent Supreme Court decisions invalidat-
ing congressional statutes on federalism
grounds,®! the McCollum memo advised
that the individual mandate could not be
authorized under the commerce clause or
taxation power. It represented an “unprec-
edented” exercise of power that presented
a novel question of constitutional law, Mc-
Collum argued, citing a 1994 Congressional
Research Service (CRS) memo, concluding:
“A mandate requiring all individuals to pur-
chase health insurance would be an unprec-
edented form of federal action. The govern-
ment has never required people to buy any
good or service as a condition of lawful resi-
dence in the United States.”®? Later, a 2009
CRS report concluded that “despite the
breadth of powers that have been exercised
under the Commerce Clause, it is unclear
whether the clause would provide a solid
constitutional foundation for legislation
containing a requirement to have health in-
surance.”®® The McCollum memo laid out
a rationale for litigation by state officials:
“While affected citizens of every state may
pursue judicial relief from the individual
mandate provisions, states have standing to
sue the federal government to protect their
sovereign and quasi-sovereign interests.”%*

Once it became clear that Congress
would ignore state objections to the ACA,
state officials sought redress in the federal



courts. Several states passed laws declaring
that state residents were not required to pur-
chase and maintain health insurance. The
Virginia, Idaho, and Utah legislatures passed
Health Care Freedom Acts along these lines
in the weeks prior to the ACA’s final passage.
Although these state measures are framed in
different ways, the Virginia statute is broad-
ly representative in declaring, with several
specified exceptions, that no state resident
“shall be required to obtain or maintain
a policy of individual insurance.”® In the
months after the ACA took effect, five more
states enacted similar measures: Georgiaand
Louisiana through legislative statutes, Mis-
souri through a legislative-initiated referen-
dum, and Arizona and Oklahoma through
constitutional amendments. By 2012, 18
states had enacted health care freedom laws
inconsistent with the ACA’s individual man-
date provision.®¢

Several states also considered measures
that would have revived discredited con-
cepts of nullification by declaring the fed-
eral mandate null and void. However, they
came to nothing. An Idaho nullification bill
was rejected by the state senate, and a North
Dakota bill was revised substantially prior
to passage to remove language indicating
that a state could invalidate a federal law.®”

The state laws and amendments that
were enacted did not overturn the mandate;
but they helped state litigation against the
ACA by making it more likely that state legal
challenges would meet the judicial require-
ments of standing and ripeness and thereby
be deemed justiciable. Since the mandate
does not take effect until 2014, lawsuits filed
prior to that time might not meet the courts’
case-or-controversy requirement. Once state
laws contrary to the federal mandate were
in the books, though, state attorneys gen-
eral could point to their legitimate interest
in securing speedy judicial determination of
the legitimacy of the federal law. As Virginia
Attorney General Ken Cuccinelli explained:
“We’d have a conflict of laws, and then the
attorney general—-me— would be in a posi-
tion of defending the Virginia law and also
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attacking the constitutional problems with
the proposed health-care bill as it stands.”®®

On March 23, 2010, the day President
Obama signed the ACA, Virginia attorney
general Cuccinelli and Florida attorney gen-
eral McCollum (and 12 other attorneys gen-
eral) filed separate lawsuits challenging the
constitutionality of the insurance mandate
provision, and in the latter case also chal-
lenging the Medicaid expansion. The Vir-
ginia complaint argued the suit was justicia-
ble: “Although the federal mandate does not
take effect for several years, ACA imposes
immediate and continuing burdens on Vir-
ginia and its citizens. The collision between
the state and federal schemes also creates an
immediate, actual controversy involving an-
tagonistic assertions of right.”®

The fate of these challenges to the indi-
vidual mandate has been well chronicled.
Virginia initially prevailed in a ruling issued
by Judge Henry Hudson of the U.S. District
Court for the Eastern District of Virginia,”?
but lost on standing grounds in the Fourth
Circuit Court of Appeals.”! Meanwhile, the
Florida lawsuit, eventually joined by a to-
tal of 26 states as well as several individual
plaintiffs and the National Federation of In-
dependent Business (NFIB), was successful
at the district court level, in a ruling issued
by Judge Roger Vinson of the U.S. District
Court for the Northern District of Florida,”?
and upheld by the Eleventh Circuit Court of
Appeals.”? The Supreme Court agreed to
hear the Florida case and issued a decision
in June 2012. Although a majority of the Jus-
tices accepted the challengers’ claim that the
mandate lay beyond the commerce power
of Congress, Chief Justice John Roberts ad-
opted a saving construction and ruled—for a
differently constituted majority of Justices—
that the mandate could survive as an exer-
cise of Congress’s taxation power.”*

Few have noted the role played by state
health care freedom acts in facilitating these
lawsuits. In one sense, the tactic of passing
laws contrary to the federal mandate suc-
ceeded. The two federal district judges who
ruled on the Virginia and Florida challenges
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both concluded that passage of state statutes
immunizing state residents from insurance
mandates played a critical role in determin-
ing that states had standing to bring these
suits. In an August 2010 ruling denying the
federal government’s motion to dismiss the
Virginia lawsuit, Judge Hudson noted that
the “primary articulated objective [of the
suit] is to defend the Virginia Health Care
Freedom Act [VHCFA] from the conflicting
effect of an allegedly unconstitutional fed-
eral law.” He noted: “The mere existence of
the lawfully-enacted statute is sufficient to
trigger the duty of the Attorney General of
Virginia to defend the law and the associated
sovereign power to enact it.””> Judge Hud-
son concluded that this collision between
the state and federal statutes gave the Vir-
ginia attorney general standing to sue and,
moreover, that the case was ripe for review.
Similarly, in a January 2011 order grant-
ing summary judgment in the suit brought
by Florida and joined by a number of other
states and several private plaintiffs, Judge
Vinson noted that two of the complaining
states, Idaho and Utah, enacted health care
freedom acts prior to the filing of the law-
suit and that was sufficient to establish their
standing to sue. Recalling Judge Hudson’s
reasoning, Judge Vinson wrote: “I agree with
Judge Hudson’s thoughtful analysis of the
issue and adopt it here. The States of Idaho
and Utah ... have standing to prosecute this
case based on statutes duly passed by their
legislatures, and signed into law by their
Governors.””

On the other hand, one of the circuit
courts that heard a state-filed suit was un-
persuaded by this reasoning and another cir-
cuit court found it unnecessary to decide the
question. When the Fourth Circuit Court of
Appeals heard the Virginia lawsuit on ap-
peal, a three-judge panel was unconvinced
that passage of a state statute inconsistent
with a federal statute was sufficient to sat-
isfy the standing requirement. Judge Diana
Gribbon Motz, writing for the panel, con-
cluded: “Contrary to Virginia’s arguments,
the mere existence of a state law like the
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VHFCA does not license a state to mount a
judicial challenge to any federal statute with
which the state law assertedly conflicts.”””
She continued: “To permit a state to litigate
whenever it enacts a statute declaring its op-
position to federal law, as Virginia has in the
VHEFCA, would convert the federal judiciary
into a ‘forum’ for the vindication of a state’s
‘generalized grievances about the conduct of
government.”’® Meanwhile, in deciding the
Florida lawsuit, the Eleventh Circuit Court
of Appeals concluded it was unnecessary
to determine whether state plaintiffs had
standing, because other plaintiffs who had
joined the suit clearly met the standing re-
quirements.”’

Because the Supreme Court did not re-
view the Fourth Circuit’s ruling regarding
the Virginia suit, choosing instead to re-
view the Eleventh Circuit’s ruling in the suit
brought by Florida on behalf of 26 states,
several individual plaintiffs and the NFIB,
the Justices did not resolve the question of
whether passing state statutes inconsistent
with federal directives is sufficient to estab-
lish state standing to challenge federal stat-
utes. It is not possible, therefore, to render a
conclusive judgment on the effectiveness of
this tactic for state challenges to other fed-
eral statutes; such a determination awaits a
Supreme Court decision in a future case.

Union Ballots and Gun Laws

States have passed laws contrary to fed-
eral directives to foster court challenges in
other areas. Five states approved Save Our
Secret Ballot constitutional amendments
between 2010 and 2012 guaranteeing a right
to a secret ballot in union-organizing elec-
tions. These amendments were in all but
one instance proposed at a time when state
officials expected Congress to pass an Em-
ployee Free Choice Act (EFCA) that would
have reduced reliance on secret balloting
and allowed greater use of a card-check pro-
cedure in elections for determining employ-
ee representation. The EFCA seemed likely
to pass since Democrats held the presidency
and majorities in both houses of Congress



in 2009 and 2010. However, by the time vot-
ers approved constitutional amendments in
Arizona, South Carolina, South Dakota and
Utah in November 2010—Alabama voters
approved a similar amendment in Novem-
ber 2012—the prospects of passage had de-
clined. The Democrats lost their filibuster-
proof majority in the Senate in early 2010
and then lost majority control of the House
in the November 2010 election.®°

Meanwhile, nine states enacted firearms
freedom acts between 2009 and 2013, ex-
empting firearms manufactured and re-
maining solely within state boundaries from
provisions of the National Firearms Act
of 1934 and the Gun Control Act of 1968,
which require manufacturers and sellers of
firearms to obtain licenses and meet various
other federal standards. In particular, these
state laws “exempt from federal regulation
under the commerce clause . . . a firearm, a
firearm accessory, or ammunition manufac-
tured and retained” in the state, as the title of
the Montana act proclaims.®! The Montana
statute, the first state firearms freedom act
to be adopted, declares: “A personal firearm,
a firearm accessory, or ammunition that is
manufactured commercially or privately in
Montana and that remains within the bor-
ders of Montana is not subject to federal law
or federal regulation, including registration,
under the authority of congress to regulate
interstate commerce.”®? The remaining state
acts—in Tennessee in 2009; in Alaska, Ari-
zona, Idaho, South Dakota, Utah, and Wyo-
ming in 2010; and in Kansas in 2013—gener-
ally proceed along the same lines, although
Wyoming and Kansas take the additional
and highly dubious step of authorizing pros-
ecution of federal officials for enforcing fed-
eral firearms statutes in the face of contrary
state law.%?

These firearms freedom acts seek to cre-
ate a conflict between state and federal law
in an area where Supreme Court doctrine
has in recent years been in flux, thereby pre-
senting the Court with an opportunity to
limit the reach of the federal statutes. On
October 1, 2009, the day the Montana law
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took effect, Montana resident Gary Marbut
filed a federal lawsuit on behalf of himself
and two organizations, including one orga-
nization over which he presided, the Mon-
tana Shooting Sports Association (MSSA),
challenging federal authority to enforce fed-
eral firearms statutes to the extent that they
conflict with the Montana Firearms Free-
dom Act (MFFA). In a statement accompa-
nying the lawsuit, the MSSA acknowledged
that “beginning during the New Deal, feder-
al courts have generally upheld federal com-
merce clause authority, initially in the 1942
case of Wickard v. Filburn and continuing re-
cently with the 2005 case of Gonzales v. Raich

. allowing federal regulation of medical
marijuana in California.” But “other cases
such as the 1995 case of US v. Lopez suggest
that federal commerce power is not infi-
nitely elastic, that there are limits to federal
commerce power, and that it has just not yet
been determined what those limits may be.
The MFFA litigation is structured to clari-
fy and affirm those limits.” 8 Accordingly,
“MSSA continues to strongly urge that no
Montana citizen attempt to manufacture an
MFFA-covered item, even after the law takes
effect today, until MSSA can prove the prin-
ciples of the MFFA in court.”®

In an October 2010 ruling, U.S. District
Judge Donald Molloy of the District of Mon-
tana dismissed the lawsuit. He found that
none of the individual or organizational
plaintiffs had standing to sue. Moreover,
the state of Montana, which had intervened
in the case to defend the state law, had not
adequately distinguished the case from re-
cent decisions where federal courts upheld
federal authority to regulate intrastate com-
merce that substantially affects interstate
commerce.

Marbut tried to establish standing by
telling the Bureau of Alcohol, Tobacco, and
Firearms (ATF) that he intended to manu-
facture and sell within state boundaries a
“Montana Buckaroo” gun made of materi-
als from Montana. The ATF responded that
Marbut’s plans required a federal license.
However, Judge Molloy concluded that this
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exchange did not establish standing for any
of the plaintiffs.5¢

Turning to the substantive question,
Montana argued that “Commerce Clause
principles, more than other constitutional
tenets, are susceptible to possible shifts and
nuances at the margin,” and therefore recent
federal decisions are “not controlling as to
the question of whether the conduct covered
by the MFFA is within the Commerce Clause
power of Congress.”®” However, Judge Mol-
loy concluded that under current U.S. Su-
preme Court doctrine, recently reaffirmed
in the 2005 Raich ruling, the federal govern-
ment was clearly authorized to regulate in-
trastate commerce with substantial effects
on interstate commerce.®®

This ruling is now on appeal to the Ninth
Circuit Court.®® If the case reaches the Su-
preme Court, the plaintiffs will face signifi-
cant obstacles in changing judicial doctrines
about the commerce power. State officials
seeking to limit federal authority through
passage of firearms freedom acts face a
tougher task than those who sought to chal-
lenge the health care mandate by enacting
health care freedom acts. The latter were in-
tended to present the Court with an oppor-
tunity to rule on a novel question—whether
federal authority under the commerce clause
authorizes regulation of individuals’ decision
not to purchase a product—whose outcome
did not have clear implications for any pre-
viously passed federal statutes. By contrast,
the firearms freedom statues are intended
to present the Court with an opportunity to
reverse longstanding and recent precedents
with large implications for federal statutes in
other policy areas. To be sure, the Court has
in recent decades signaled a willingness to
impose meaningful limits on federal power,
as in the 1995 Lopez case and 2000 Morri-
son case, both of which imposed limits on
congressional regulation of non-economic
activity. But even after issuing these rulings,
the Court reaffirmed in Raich in 2005 that
the federal government retains authority to
regulate intrastate economic activity that af-
fects interstate commerce.””
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Conclusion

In considering the ways state officials can
challenge burdensome or constraining fed-
eral directives, many analysts focus on lobby-
ing and lawsuits, which are clearly legitimate
and occasionally effective, or on nullifica-
tion, which is a nonstarter for state officials
seeking repeal or relaxation of federal poli-
cies in the 21st century. In this policy analy-
sis, I have explored a middle ground where
state officials challenge federal directives in
ways that go beyond and in some ways sup-
plement intergovernmental lobbying and
litigation without invoking the specter of
nullification. Although states have no power
to invalidate a federal statute, regulation, or
ruling, they can enact measures inconsistent
with federal directives for the purpose of in-
ducing federal executive officials or federal
judges to modify or moderate burdensome
or constraining policies.

At times, state officials can take steps to
induce executive officials to exercise discre-
tion in enforcing federal statutes or issue
rules or waivers moderating their effects.
This is the path taken by states that have
legalized medical marijuana and, more re-
cently, recreational marijuana. They gave a
sympathetic president the chance to avoid
enforcing a federal marijuana prohibition
in states with contrary laws. A somewhat
different path has been taken by states that
have opted not to comply with REALID and
No Child Left Behind directives and accept
the designated penalties. In opting out or
threatening to opt out of participation in
these programs, state officials boosted the
visibility of their concerns about these di-
rectives and played a part in sapping pub-
lic support for them. That potential loss of
support pressured administration officials
who were unsympathetic to state concerns
to waive or delay implementation of these
directives and also enabled sympathetic
administration officials to moderate these
policies.

At other times, state officials can enact
statutes inconsistent with judicial prec-



edents or congressional statutes, at least in
areas where judicial doctrine is unclear or
in flux, so as to offer the Supreme Court
an opportunity to relax judicially imposed
constraints or an occasion to invalidate or
limit the applicability of congressional stat-
utes. This is the path taken, most notably,
by states that enacted abortion laws impos-
ing informed-consent and waiting-period
requirements in the face of contrary judi-
cial precedents, in what turned out to be
an ultimately successful effort to generate
cases presenting a reconstituted Court with
an opportunity to reverse earlier rulings
and return discretion to states. Meanwhile,
states that enacted health care freedom acts
sought to present the Supreme Court with
an opportunity to consider the legitimacy
of the individual mandate provision of the
Affordable Care Act, by posing what the
Congressional Research Service deemed to
be a novel question of constitutional law.
By themselves, these state laws exempting
residents from insurance mandates are un-
enforceable, as they are preempted by the
contrary federal statute. But their passage
facilitated state-filed lawsuits challenging
the legitimacy of the insurance mandate
by enabling federal district judges to deem
these lawsuits justiciable, even though this
turned out not to be essential to satisfying
the requirements of justiciability in the key
federal circuit court ruling or in the Su-
preme Court.

This policy analysis has examined how
state officials can challenge federal direc-
tives. Those challenges can be important.
They can help correct national policies
that impose undue fiscal or administrative
burdens on the states or improperly limit
their policy choices. States do have ways
to affect laws prior to their enactment, but
sometimes the effects of policies are not ad-
equately considered during lawmaking or
only become apparent after a law has been
passed. Knowing how state officials can talk
back to Washington and understanding
how they have done so effectively can foster
a better federalism for America.
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