
The return to large federal deficits after a brief
period of surpluses shows that it is very difficult
to enforce fiscal discipline within the current
budget process. Strong tax revenue growth and
falling defense spending during the 1990s result-
ed in a balanced budget in fiscal year 1998 for the
first time in 29 years. But budget balance did not
last long because Congress has opened the flood-
gates to rapid defense and nondefense spending
increases in recent years. The war on terrorism
has given Congress and the administration polit-
ical cover to further increase the budget and side-
step needed spending tradeoffs.

Large deficits may renew interest in budget
process reforms to restrain spending. Indeed, in its
latest budget the Bush administration proposed
creating a new statutory line item veto that would
be linked to deficit reduction. In the 1980s and
1990s, there were repeated efforts to impose
greater discipline on the budget process by enact-
ing both a line item veto and a balanced budget
amendment to the Constitution. A balanced bud-
get amendment with a supermajority requirement
to protect against tax increases would be an effec-
tive restraint, but it has so far failed to gain the

needed political support. Meanwhile, a statutory
line item veto was passed in 1996 but was subse-
quently struck down by the Supreme Court. 

This study discusses lessons learned from those
past reform efforts and proposes a new “balanced
budget veto” mechanism. Under this mechanism, the
president would be empowered with an item reduc-
tion veto only during sessions of Congress following
fiscal years with budget deficits. The item reduction
veto would provide the president with a tool to cut
spending when Congress has failed to do so.

Such a veto power, however, would not
enshrine balanced budgets as constitutional doc-
trine. Instead, it would provide Congress an
incentive to curb deficits and regain budgetary
power that has been temporarily bestowed on
the president. Congress would be institutionally
penalized for not limiting spending, and presi-
dents would have a bias against raising taxes so
as not to lose their veto power. 

Congress and the administration need to focus
on institutional reforms to mend the broken bud-
get process. They should consider adopting a bal-
anced budget veto as a new tool to encourage fis-
cal responsibility through spending restraint.
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Introduction

Falling defense spending and the econom-
ic boom of the 1990s helped create the first
balanced federal budget in 29 years in fiscal
year 1998.1 Unfortunately, the balanced bud-
get did not last long, and surpluses have now
flipped to annual deficits of more than $400
billion.2 New national security spending
seems to have caused both Congress and the
administration to open the spending flood-
gates to a wide range of defense and nonde-
fense budget increases.3

To curb spending and ensure that large
deficits do not once again become the norm, a
new institutional restraint is needed. Histori-
cally, fiscal conservatives have sought restraint
from a line item veto or balanced budget
amendment (BBA) to the Constitution. Those
proposals have so far failed because they have
been ill-defined or technically flawed, and
because they offered no assurance that spend-
ing would be constrained. Moreover, support-
ers have not overcome the political and consti-
tutional objections that such proposals would
weaken the congressional “power of the purse”
and permanently shift budgetary control to
the president or the federal courts.

A BBA combined with a supermajority
voting requirement to protect against tax
increases would be a valuable constraint. But
so far such a reform has not gained enough
political support for passage. The traditional
line item veto may be a useful means of cut-
ting spending, but the president could also
use it as a threat to veto spending to gain sup-
port for his own spending increases. The bal-
anced budget veto (BBV)4 would integrate
the two concepts so that the line item veto
would become a self-executing means for
enforcing budget balance in a manner that
favors spending restraint.

This study examines past efforts to enact
a balance budget amendment to the Consti-
tution and efforts to provide the president
with a line item veto. The technical and polit-
ical problems with those reform efforts are
discussed, and an alternative, the BBV, is pre-

sented. A model constitutional amendment
is provided with a discussion of the purpose
and functioning of the proposed new mech-
anism. The final part of the paper discusses
possible objections to the BBV. Appendix A
presents one version of the balanced budget
amendment that Congress has considered a
number of times. Appendix B provides a
summary of state-level executive veto powers.

The Balanced Budget Veto

The BBV is a novel form of line item veto
that would eliminate what has always been the
fatal flaw in any balanced budget mandate—
the lack of an effective enforcement mecha-
nism that favors spending cuts over tax
increases. The BBV is not the simple adoption
of a line item veto and BBA simultaneously.
Rather, the line item veto would be directed at
the specific goal of balancing the budget by
making its use conditional on the budget
being unbalanced. In other words, the presi-
dent would be able to exercise a line item veto
only when Congress failed to balance the bud-
get. A bright-line test would be used to deter-
mine if a fiscal year ended with a deficit, and
when it did, the president would be empow-
ered with line item veto authority throughout
the next annual session of Congress.

For practical and technical reasons that
will be discussed, the veto power itself would
be a power to reduce specific monetary
amounts rather than a true “item” veto. The
veto power would not enshrine balanced bud-
gets as constitutional doctrine. Instead, it
would create an incentive for Congress to
curb federal deficits as soon as possible to
regain the spending prerogatives that a BBV
would otherwise bestow on the president. In
effect, Congress would be institutionally and
politically penalized for not balancing the
budget. The resulting transfer of power to the
president would act as an institutional coun-
terweight and fiscal control mechanism lack-
ing in current balanced budget proposals.

The president would be granted a veto
power to cut spending, but only when
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Congress failed to balance the budget. The
president would be expected to use this
enhanced power to cut spending or face criti-
cism from Congress and the public that would
view costly presidential initiatives as cynical
attempts to retain the veto power. Most
important, in the best tradition of our consti-
tutional system of checks and balances, the
president’s veto authority would be protected
from encroachment by Congress in the mod-
ern era of “omnibus” spending bills, while
Congress could curb any abuse of the line item
veto by balancing the budget on its own.

Whither the Balanced
Budget Amendment?

Before discussing how the balanced bud-
get veto would work, it is useful to examine
why prior attempts at passing a balanced
budget amendment or a line item veto have
failed. The campaign to adopt a BBA is par-
ticularly instructive, having nearly succeeded
in 1995, when supporters achieved passage in
the House of Representatives but failed by a
single vote in the Senate.5

The first BBA was proposed in 1936 as a
per capita limit on the public debt.6 Since
then, numerous constitutional mandates to
prohibit deficit spending have been proposed
in Congress. But it was not until 1992 that a
bipartisan consensus in both chambers was
reached, resulting in companion legislation
(S.J. Res. 1 and H.J. Res. 1) that was subse-
quently introduced in the 104th Congress
and collectively recognized as the balanced
budget amendment.7

The BBA failed to gain the requisite two-
thirds majority vote when first brought up for
a vote in the House in the 102d Congress (June
1992) and again in the Senate during the 103d
Congress (March 1994).8 Once Republicans
gained control of both chambers following
the watershed 1994 elections, the BBA finally
had a realistic chance of passage. As part of the
Contract with America, the BBA quickly
passed in the House by a 300-to-132 margin
on January 26, 1995.9 That vote set the stage

for a month-long debate in the Senate, where
Sen. Robert Byrd (D-W.Va.) succeeded in gar-
nering 34 votes in opposition and defeating
the proposal by a single vote.10

That vote represented the high-water mark
for BBA support. When called up again for a
reconsideration vote in June 1996, the propos-
al fell three votes short.11 When Sen. Orrin
Hatch (R-Utah) reintroduced the BBA in the
105th Congress, he held two hearings and
engaged the Senate in a month-long floor
debate, but the BBA again fell one vote short.12

On the House side, a hearing was held in
February 1997, but the companion legislation,
H.J. Res. 1, was never voted out of committee.
Once a budget surplus was achieved in FY98,
the BBA lost momentum. Consequently, no
floor vote has occurred since March 1997 in
either the House or the Senate.13

Despite expert testimony from a variety of
sources, rigorous debate among legislators,
and a decade-long search for the most effective
constitutional language, the BBA was able to
offer only the rhetorical requirement of a bal-
anced federal budget. It contained no enforce-
ment mechanism, and, instead of making
spending increases politically painful, it relied
on supermajority voting requirements to cre-
ate the threat of budget deadlock. In so doing,
however, it made legislation to increase rev-
enue easier to enact (by a “constitutional
majority” of the whole number of each House)
than legislation to authorize deficit spending
(by a three-fifths supermajority), thereby creat-
ing a constitutional cover for higher taxes to
support increased spending. At the same time,
it raised the specter of unlimited presidential
impoundment power and threatened to
embroil the federal judiciary in political fights
over tax and spending legislation. For the rea-
sons discussed below, the balanced budget
veto avoids all of those pitfalls.

Beyond Rhetoric
The requirement of a balanced budget is

set forth in the first sentence of the balanced
budget amendment, which states that “total
outlays for any fiscal year shall not exceed
total receipts for that fiscal year.” Even the
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strongest supporters of the BBA understand,
however, that a balanced budget is not always
the best policy. That is why the BBA has never
included an outright ban on federal deficits
(e.g., by repealing the Borrowing Clause in
Art. I, § 8 of the Constitution). Instead, to
avoid the danger of turning the Constitution
into an economic straitjacket, several escape
clauses had to be built into the amendment.

First, Congress itself could authorize
deficit spending and an increase in the public
debt by a three-fifths roll call vote of the whole
number of each chamber, thereby establishing
a constitutional presumption favoring a bal-
anced budget based on a supermajority voting
requirement. By their very nature, however,
supermajority requirements also create the
potential for minority bloc vetoes that under-
mine the principle of majority rule and
increase the likelihood of budget stalemates.
The result would have been that, until a bal-
anced budget was finally achieved, both the
president and the majority in Congress,
whether Republican or Democratic, would
have needed to placate a 40 percent minority
to keep the government operating.

Second, supporters of a balanced budget
amendment recognized that some type of
“national emergency” exception would be
needed for times of real crisis. The problem
became how to create such an exception with-
out permitting Congress to declare an “emer-
gency” every year at budget time. The compro-
mise incorporated into the BBA was to restrict
“emergencies” to military conflicts resulting
in either a formal declaration of war or “an
imminent and serious military threat to
national security.” That compromise, howev-
er, left out any escape clause for economic
downturns (other than the general three-fifths
voting requirement) when temporary deficits
from tax cuts benefits might be justified to
help revive the economy. Although Senator
Hatch was able to win floor votes during both
the 1995 and 1997 Senate debates to prevent
economic emergency provisions from being
added to the amendment, concern about this
issue undoubtedly hindered his ability to
obtain the requisite two-thirds majority vote.14

Even if the BBA had passed with only the
three-fifths vote and military threat exceptions,
recent events have demonstrated that the
amendment would have been a feeble con-
straint in the post–September 11, 2001, spend-
ing environment. The key resolutions consid-
ered by the 107th Congress in the wake of
9/11—H.J. Res. 61/S.J. Res. 22 (condemning the
terrorist attacks) and H.J. Res. 64/S.J. Res. 23
(authorizing military force)—were both enact-
ed into law by virtually unanimous votes.15 If
the BBA had been in force, Congress likely
would have waived the balanced budget
requirement under sec. 5 of the amendment
because the country was “engaged in military
conflict which causes an imminent and serious
military threat to national security.” A waiver
would have likely continued as long as the “war
on terrorism,” which could be many years.

Phantom Enforcement
Amending the country’s fundamental

charter is a solemn act at any time.
Amendments must be workable and have a
clear means of enforcement. As Prohibition
showed, putting false promises into the
Constitution can lead to widespread cyni-
cism and disrespect for the law. Thus, it is
troubling that, when pressed on exactly how
a BBA would be enforced, proponents have
argued that either (1) no enforcement prob-
lem exists because members of Congress
would honor their constitutional oaths to
balance the budget or (2) a three-fifths vote
to raise the debt ceiling would force a bal-
anced budget to avoid default on the nation-
al debt. Both hopes are unrealistic.

When it favorably reported the BBA to the
full Senate in 1995 and 1997, the majority of
the Senate Judiciary Committee prefaced its
discussion of the enforcement issue by insist-
ing:

The Committee expects fidelity to the
Constitution, as does the American
public. Both the President and
Members of Congress swear an oath to
uphold the Constitution, including any
amendments thereto. Honoring this
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pledge requires respecting the provi-
sions of the proposed amendment.
Flagrant disregard of the proposed
amendment’s clear and simple provi-
sions would constitute nothing less
than a betrayal of the public trust. In
their campaigns for reelection, elected
officials who flout their responsibilities
under this amendment will find that
the political process will provide the
ultimate enforcement mechanism.16

However, fidelity to a constitutional oath is
not a self-executing mechanism because it
would not necessarily create the agreement
needed on how to balance the budget. The
more likely scenario is that lawmakers would
claim to have honored their individual consti-
tutional oaths by voting against government
programs that they had never liked, yet fail to
reach majority agreement on the overall legis-
lation needed to balance the budget. One can
imagine both sides of the debate claiming that
the other side was flouting its constitutional
responsibilities, with the political process pro-
viding no resolution. The new amendment
would then become a dead letter.

Perhaps sensing that their “fidelity” argu-
ment was not particularly strong, supporters
of the BBA fell back on another supposedly
self-enforcing concept—the requirement in
sec. 2 of the amendment that any increase in
the limit on the public debt be approved by a
three-fifths vote of the whole number of each
house.17 One of the more enthusiastic sup-
porters of this idea was former attorney gener-
al William Barr, who testified in January 1995:

The core of the amendment is sec-
tion 2. That is the enforcement, and
that is a very tough enforcement provi-
sion because section 2 says you can’t
increase the debt without a three-fifths
vote. Now that is a stone wall.

Let us take the courts off the face of
the Earth. That provision is going to
work. I do not know of any instance in
our constitutional history where the
Congress of the United States or the

political branches have directly violated
a provision such as a three-fifths vote
provision. I think everyone here knows
Congress will respect that three-fifths
vote on increasing the public debt.

There is another practical reality.
If Congress tries to borrow money
around that provision, who is going
to lend Congress the money? There
is not one investor in the United
States that is going to buy Federal
paper if it has been issued in viola-
tion of the Constitution of the
United States. So the real key provi-
sion is section 2 . . . that is the
enforcement provision, and it is a
self-enforcement provision.18

Supporters of the BBA believed that
threats of a government shutdown due to an
inability to borrow additional funds would
forge political agreement where mere fidelity
to the Constitution would not. Less than one
year later, however, the idea of using the debt
ceiling to enforce a balanced budget was
shattered by the budget battles and resulting
government shutdowns in November and
December 1995. The political beating that
Republicans suffered as a result of those
shutdowns makes similar confrontations
over the debt ceiling unlikely in the foresee-
able future, so that even a three-fifths voting
requirement would not prevent routine
increases in the debt ceiling limit. Moreover,
even as the larger political battles were being
waged, the notion that money could not be
borrowed “around” the statutory debt limit
was itself being debunked, as the Clinton
administration managed to incur $139 bil-
lion in additional debt that would normally
have been subject to the debt ceiling limit.19

The lack of an effective enforcement mech-
anism in the text of the BBA led many critics
to voice concern about the potential assertion
of implied enforcement powers by the presi-
dent (through impoundment) or the federal
judiciary (through court orders to raise taxes
or cut spending, or both). Like Congress, the
president takes an oath to uphold the
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Constitution and could interpret any BBA as
an implied repeal of current statutory restric-
tions on presidential impoundment. Congress
could then be faced with an unprecedented
assertion of presidential power to impound
appropriated funds whenever it appeared that
government outlays would exceed receipts in
violation of the BBA. Similarly, absent express
language limiting judicial review, activist fed-
eral courts could decide that they were
required by the BBA to enjoin deficit spend-
ing, declare budget-busting laws unconstitu-
tional, or even order tax increases to achieve a
balanced budget.

Supporters of the balanced budget amend-
ment deny that there are such implied enforce-
ment powers, especially by the courts, and trot
out esoteric legal doctrines involving Article III
“standing,” “political questions,” and limits on
judicial remedies.20 It is significant, however,
that during the 1995 Senate debate, the floor
managers capitulated on only 1 of 65 proposed
floor amendments, namely, the amendment
offered by Sen. Sam Nunn (D-Ga.) to limit judi-
cial remedies to declaratory judgments or such
remedies as Congress might authorize in any
enforcement legislation.21 Despite that conces-
sion, sponsors of the BBA have always argued
against any interpretation that might result in
greater impoundment powers for the president
or judicial involvement in budget decisions.22

Still, the Nunn amendment highlighted the
dilemma for supporters of the BBA that, if the
president or the judiciary stepped in to break a
congressional deadlock caused by the superma-
jority voting requirements, the president or
judiciary would almost certainly use enforce-
ment powers that the amendment’s sponsors
have opposed.

Constitutionalizing Bigger Government
Worse than a toothless balanced budget

amendment would be an amendment that
encouraged Congress to raise taxes under the
guise of balancing the budget. To their credit,
BBA sponsors have long been aware of that
problem, which they addressed in sec. 4 of the
amendment by requiring a “majority of the
whole number of each House by a roll call

vote” to enact tax increases. Such “constitu-
tional majorities” are better than the simple
majorities currently needed to increase taxes.
But that was not what was promised in the
1994 Contract with America, which called for
a BBA that contained a three-fifths superma-
jority to raise taxes. As noted, in 1992 a bicam-
eral and bipartisan consensus on the BBA had
been reached that contained the constitution-
al majority language rather than a three-fifths
supermajority provision for raising taxes.
When that issue was put to a vote on the
House floor in January 1995, the consensus
version won, although not without first pay-
ing homage to the Contract with America.
This result came about through a series of
amendments, whereby the three-fifths super-
majority provision was first adopted by a vote
of less than a two-thirds (253 to 173)23 and
then replaced with the constitutional majority
language that garnered the necessary two-
thirds vote required for eventual passage.24

The result was a BBA that required a 60
percent supermajority to borrow money but
only a 50 percent (plus 1) majority to raise
taxes, thus providing constitutional cover for
voting in favor of tax hikes if both houses
failed to reach the higher voting threshold
for borrowing. Of course, Congress always
has the option of cutting spending with sim-
ple majority votes. But experience in recent
decades indicates that despite Congress hav-
ing that power, the budget usually has a large
deficit. What is needed is an extra protection
against undisciplined spending growth,
which brings us to the line item veto.

The Pseudo–Line Item Veto

Just as support for the balanced budget
amendment was reaching its apex in March
1995, the line item veto was given new life with
its inclusion in the Contract with America.25

Supporters of the line item veto believed that
it was politically impossible to follow state leg-
islatures in adopting a line item veto by con-
stitutional amendment; thus the Contract
with America version proposed only a legisla-
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tive line item veto.26 That approach was adopt-
ed in the Line Item Veto Act of 1996.27

The Line Item Veto Act
To be sure, a statutory line item veto is bet-

ter than none at all. If, for example, President
Clinton’s limited cancellations by the veto in
1997 had been allowed to take effect, it would
have resulted in a savings of $2 billion over five
years.28 Further, a legislative line item veto can
be more effective in some respects than a con-
stitutional item veto because it could be craft-
ed to “reach” into appropriations bills to cancel
specific items of spending, and also permit the
cancellation of special interest tax benefits.29

The Line Item Veto Act accomplished both
goals, but its language would be unsuitable in
a constitutional amendment.30

Indeed, the textual complexity of the Line
Item Veto Act underscores why state item veto
provisions cannot be simply transplanted to
the federal Constitution. The only reason true
“item” vetoes are possible at the state level is
that appropriations bills are actually itemized
by state legislatures. When bills are presented
by state legislatures, the spending provisions
are typically small enough for the governor to
selectively veto discrete parts and sign the
remainder into law.31

The federal budget process, however,
would preclude similar action by the presi-
dent. Appropriations are typically designated
in spending bills by lump-sum accounts,
which may contain dozens or even hundreds
of individual items that are identified only in
accompanying conference or standing com-
mittee reports and other nonstatutory
sources. Where Congress deviates from this
practice (e.g., by “earmarking” funds for spe-
cific projects), the executive branch often
opposes it because lump-sum funding is the
most effective way to manage program
expenditures.32 Not surprisingly, federal
agencies prefer having discretion to shift
funds within larger appropriated accounts to
address new conditions and circumstances as
they arise. Thus, for a true item veto there
would need to be more earmarking so that
discrete items could be identified for veto,

but the very practice of earmarking would
hinder the flexibility needed by agencies to
fulfill their missions.

Prior to 1974 presidents were able to escape
this dilemma to the extent that they were willing
to defy congressional sensibilities by impound-
ing appropriated funds. Such impoundments
had always been contentious, but their constitu-
tionality had not been resolved.33 Congress
effectively dispelled the issue by enacting the
Impoundment Control Act of 1974, which for-
mally authorized temporary spending
deferrals.34 More important, the act prevented
the president from permanently rescinding or
canceling budget authority without subsequent
express approval of Congress. With no president
having taken action to challenge the constitu-
tionality of the ICA, it was left to the Republican
class of 1994 to advance a legislative means—the
line item veto—that would allow the president to
end-run the ICA.35 In devising a statutory item
veto, the 104th Congress considered two very
different options: enhanced rescission (favored
by the House) and separate enrollment (favored
by the Senate). Ultimately, Congress endorsed
the unconstitutional approach of enhanced
rescission over the impractical alternative of sep-
arate enrollment.

With separate enrollment, the same degree
of itemized detail that is found in an accompa-
nying committee report would be included as
statutory language in each spending or tax bill.
Once the appropriation or authorization mea-
sure passed both houses in the same form, the
secretary of the Senate or the clerk of the
House of Representatives (depending on where
the measure originated) would be directed to
“disaggregate” the items in the bill so that each
item could be treated as a discrete bill with sep-
arate bill numbers prior to presentation to the
president.

Given the modern practice of passing gar-
gantuan “omnibus” bills, the notion that the
president would sign thousands of bills, each
one section or one paragraph long, seems
unlikely, but that was the form in which the
Line Item Veto Act originally passed the
Senate.36 But separate enrollment was dropped
in conference in favor of the House bill, which
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endorsed the enhanced rescission approach.
That approach was struck down by the
Supreme Court as unconstitutional in June
1998 in Clinton v. City of New York.37 Because the
current Bush administration has repeatedly
advocated that Congress “correct the constitu-
tional flaw” in the 1996 Line Item Veto Act, a
closer look at the Clinton case is warranted.38

The Line Item Veto Case
The presidential cancellations challenged in

Clinton involved (1) a direct spending provision
in the Balanced Budget Act of 1997 that waived
the government’s right to recoup as much as
$2.6 billion in Medicaid funding from New
York City and (2) a limited tax benefit in the
Taxpayer Relief Act of 1997 permitting certain
food refiners and processors in Idaho to defer
recognition of capital gain on stock sales to eli-
gible farm cooperatives. The fundamental
issue in Clinton was whether the cancellations
were tantamount to a presidential repeal or
amendment of duly enacted statutes. If so,
then the cancellations violated either the
Presentment Clause (because no amending or
repeal legislation was passed by both houses
and presented to the president) or the separa-
tion of powers doctrine (by impermissibly
transferring legislative power to the executive
branch), or both.39

A Supreme Court majority found a viola-
tion of the Presentment Clause and deemed it
unnecessary to address the separation of pow-
ers issue. However, in their dissents, Justices
Scalia and Breyer refused to characterize the
cancellations as statutory amendments or
repeals in the first instance. For the dissenters,
the cancellations were simply exercises of dis-
cretionary authority already granted under the
Line Item Veto Act. As Justice Scalia put it:

There is not a dime’s worth of differ-
ence between Congress’s authorizing
the President to cancel a spending item,
and Congress’s authorizing money to
be spent on a particular item at the
President’s discretion. And the latter
has been done since the Founding of
the Nation.40

But that would be true only if the cancel-
lation power were included in the law con-
taining the appropriations, direct spending,
or limited tax benefits being cancelled.
Where Justices Scalia and Breyer went wrong
was in conflating the authorizing law (the
Line Item Veto Act) with the laws being
affected by the cancellations (the Balanced
Budget Act and Taxpayer Relief Act).

Justice Scalia started to draw this distinc-
tion when he recognized that Art. I, § 7 “obvi-
ously prevents the President from canceling a
law that Congress has not authorized him to
cancel.” Scalia then asserted:

It was certainly arguable, as an original
matter, that Art. I, § 7 also prevents the
President from canceling a law which
itself authorizes the President to cancel
it. But as the Court acknowledges, that
argument has long since been made
and rejected.41

The flaw in Justice Scalia’s logic is that the
argument that he claimed “has long since been
made and rejected” is not the argument put
forth by the Clinton majority. That is because
the Line Item Veto Act was not “a law which
itself authorizes the President to cancel it” (i.e.,
the Line Item Veto Act itself) but rather a law
that purports to authorize the president to can-
cel other subsequent laws. Conversely, the laws
being affected by the cancellations in Clinton—
the Balanced Budget Act and Taxpayer Relief
Act—were not laws that themselves authorized
the president to cancel anything.

The precedent cited by Justice Scalia
involved the exercise of discretion within a sin-
gle statute, not one statute authorizing cancel-
lations in a later statute.42 Moreover, there is an
important distinction between discretionary
impoundments, which have been recognized
and accepted since the nation’s founding, and
impoundments of nondiscretionary spending,
which have long been controversial and are
now prohibited by the ICA.43

An early example of a discretionary
impoundment occurred in 1803 when Thomas
Jefferson impounded $50,000 for navy gun-
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boats on the Mississippi River.44 The gunboats
were funded by a statute that appropriated
$50,000 to build gunboats “not exceeding fif-
teen” in number. When the gunboats became
unnecessary following the Louisiana Purchase,
President Jefferson notified Congress that the
money would remain unexpended because the
“favorable and peaceable turn of affairs on the
Mississippi rendered an immediate execution of
that law unnecessary.”45 Such action was consis-
tent with the Presentment Clause because
Congress had authorized the president to build
fewer than 15 gunboats if circumstances per-
mitted. By contrast, policy or nondiscretionary
impoundments are the functional equivalents
of absolute vetoes since Congress is never given
an opportunity to override them.

Similarly, in the case relied upon most heav-
ily by the government and cited in both dis-
sents, Field v. Clark,46 the Court upheld the con-
stitutionality of the Trade Act of 1890, which
contained a reciprocity provision that empow-
ered the president to suspend import duty
exemptions for certain commodities if trade
with the exporting country was “reciprocally
unequal and unreasonable.”47 The Presentment
Clause was not implicated in Field because the
cancellation power (viz., the power to cancel
import duty exemptions from nonreciprocal
countries of origin) was restricted to the 1890
Trade Act itself and did not apply to any subse-
quent legislation. The majority opinion explic-
itly pointed out this distinction, but neither dis-
sent squarely addressed it.48

Instead, the dissenters offered up a red her-
ring by suggesting that the presence of “Line
Item Veto” in the statute’s title had “succeeded
in faking out the Supreme Court” and that, if
the statute had simply “authorized the
President to ‘decline to spend’ any item of
spending contained in the Balanced Budget
Act of 1997, there is not the slightest doubt
that authorization would have been constitu-
tional.”49 To the contrary, only if the Line Item
Veto Act had authorized the president to
“decline to spend” appropriations in the Line
Item Veto Act itself would its constitutionality
likely have been upheld. A statute authorizing
the president to “decline to spend” monies not

yet appropriated would likely have met the
same fate as the Line Item Veto Act.

In cases such as Field or Justice Scalia’s
“decline to spend” hypothetical, the presi-
dent is not being granted a new legislative
power (e.g., to amend or repeal) but rather is
executing a stated policy embodied in the law
itself, namely, to suspend exemptions for X,
Y, or Z or to spend no more than $X. The
Line Item Veto Act was qualitatively different
because it empowered the president (subject
to override in a disapproval bill) to execute
policies different from the ones embodied in
the final texts of either the Balanced Budget
Act or the Taxpayer Relief Act. That distinc-
tion is critical because laws have temporal
standing under the Constitution, whereby
subsequent statutes can amend or repeal
prior ones, but prior statutes cannot nullify,
in whole or in part, subsequent ones. The
Presentment Clause secures this temporal
standing, not only by requiring that subse-
quent repeal or amending legislation be pre-
sented to the president, but also by mandat-
ing that such legislation first “shall have
passed” both houses of Congress.50 The Line
Item Veto Act was objectionable because it
violated this rule of temporal standing.51

As a consequence, it was irrelevant that the
Line Item Veto Act was itself being faithfully
executed by President Clinton’s cancellations.
The statutes that were not being faithfully exe-
cuted were the Balanced Budget Act and the
Taxpayer Relief Act because in those laws
Congress had not empowered the president to
effect any cancellations, and the earlier Line
Item Veto Act did not take precedence over the
two subsequent statutes. Only the Constitution
takes precedence over future statutes, just as
only the Constitution can bind future
Congresses. Hence the Court majority properly
concluded that any change in how the presi-
dent determines the final text of a statute “must
come . . . through the amendment procedures
set forth in Article V of the Constitution.”52

Searching for Alternatives
Despite losing a statutory tool that

should have helped curb wasteful govern-
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ment spending, advocates of limited govern-
ment should welcome the Clinton ruling
because it demonstrated an unwillingness to
distort the original constitutional framework
just to create a new, albeit desirable, power in
the presidency. Fidelity to the Constitution
demands no less. However, as a result of the
Clinton decision there are no attractive alter-
natives for enacting a modified form of statu-
tory line item veto, even if a new consensus
was reached in Congress to voluntarily cede
power once again to the president.

The notion of separate enrollment remains
a possibility, but even if it were not so cumber-
some, its constitutionality is suspect.53

Another possibility would be to rewrite the
line item veto to spell out the procedure to be
followed with presidential cancellations but
then make actual cancellations conditional on
future bills that expressly authorize the presi-
dent to cancel provisions that are found only
in the authorizing bill itself. Such an authoriz-
ing bill, for example, could include language
to the effect that “this Act authorizes the
President to cancel provisions of this Act in
accordance with . . . [whatever procedural
statutory line item veto had already been
enacted].” Properly crafted, such a statutory
veto would be consistent with the Field line of
cases and avoid the Presentment Clause issue
because the president would no longer be
“chang[ing] the text of duly enacted statutes”
but simply exercising the cancellation discre-
tion contained in the authorizing bill in accor-
dance with whatever procedure was set up in
the revised line item veto legislation. Even if
the Presentment Clause were satisfied, howev-
er, there would be no guarantee that such a
revised line item veto would satisfy the separa-
tion of power concerns articulated in Justice
Kennedy’s concurring opinion.54

Notwithstanding those obstacles, President
George W. Bush has repeatedly called on
Congress to “restore the President’s line item
veto authority.”55 In the FY04 budget, the
administration proposes a line item veto that
supposedly “would correct the constitutional
flaw in the 1996 Act.”56 However, the adminis-
tration does not explain how the “flaw” would

be corrected, except to suggest that any new
line item veto would be “linked to deficit
reduction.”57 The proposal would apparently
authorize the president to “reject new appro-
priations, new mandatory spending, or limited
grants of tax benefits (to 100 or fewer benefi-
ciaries) whenever the President determines the
spending or tax benefits are not essential
Government priorities,” with all resulting sav-
ings being “used for deficit reduction.”58

That suggestion is reminiscent of the gov-
ernment’s argument in Clinton that the dis-
puted cancellations were not really a “repeal”
of the cancelled provisions because the can-
celled items “retain real, legal budgetary
effect” through the act’s “lockbox” feature to
ensure that any savings from the cancella-
tions would be used to reduce the federal
deficit.59 The Court flatly rejected that argu-
ment, and it is unlikely that the same argu-
ment would sway anyone a second time
around.

Alternatively, the administration may be
endorsing Justice Scalia’s derisive suggestion
that the Line Item Veto Act would never have
been struck down if it had simply used the
phrase “decline to spend” instead of “cancel.”
If so, then the administration has misread the
majority opinion. Any statute that permitted
the president to “decline to spend” monies
enacted in future appropriations would be
struck down for the same reason as the Line
Item Veto Act. Any such statute would be
nothing more than a guise for allowing the
president to repeal portions of future appro-
priation laws without a repeal statute being
properly passed by both houses and submit-
ted to the president in accordance with the
Presentment Clause.

In any event, President Bush’s “decline to
spend” recommendation is a pale imitation of
the item veto power that he enjoyed as gover-
nor of Texas.60 And although the recommen-
dation has been included in each of the last
three budgets, the administration has not sent
up a specific legislative proposal, and no mem-
ber of Congress has sponsored legislation to
implement such a proposal.61 But a constitu-
tional fight needs to be fought to balance the
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budget by cutting spending. The focus of this
fight should be the balanced budget veto.

Belling the Budget Cat

It is commonplace to say that Congress
can balance the budget whenever it wishes,
simply by demonstrating the political will to
do so.62 True enough, but it also brings to
mind Aesop’s fable about belling the cat. Like
so many mice, members of Congress enthusi-
astically agree that belling the cat (i.e., bal-
ancing the budget) is a great idea but then
slink away at the thought of actually doing it.
Indeed, support for a balanced budget
amendment derives in large part from the
belief that only a constitutional mandate can
force Congress to discipline itself.

The flaw in this belief was pointed out
years ago by Sen. Robert Byrd (D-W.Va.), long-
time chairman or ranking member of the
Senate Appropriations Committee and per-
haps the most formidable opponent of both
the BBA and the line item veto. In an op-ed
piece in 1993, written shortly after the Senate
Judiciary Committee reported a version of the
BBA to the full Senate,63 Senator Byrd criti-
cized the wishful thinking that underlay the
BBA, arguing that you cannot legislate politi-
cal courage:

Saying it [i.e., that the budget should
be balanced] will not make it happen,
even if it is the Constitution that says
it. . . . The bottom line is courage. I do
not see how a constitutional amend-
ment will give us politicians any more
spine that we now have.64

Senator Byrd’s point is telling and deserves
a direct response. Except in rare cases, courts
do not enforce our laws directly; rather they
enforce the penalties for violating those laws.
By failing to include any penalty in the BBA,
its proponents rendered the amendment still-
born and unenforceable. The response to
Senator Byrd then is that members of
Congress will make the hard choices needed to

balance the budget only when a penalty exists
that makes it more painful not to balance the
budget.

Because Congress is a political institution,
the penalty for failing to balance the budget
should be political in nature. One would like
to think that the electoral process would be
sufficient to exact such political pain, but
experience has shown that voters do not
effectively pressure Congress to limit spend-
ing, regardless of their support for a balanced
budget in the abstract. The alternative is an
institutional penalty consistent with the
Constitution’s separation of powers frame-
work for ensuring that our branches of gov-
ernment keep each other in check. In that
sense, you can legislate the political will to
limit spending by strengthening checks and
balances so that Congress suffers an institu-
tional penalty when it fails to balance the
budget.

An institution-wide penalty is also appro-
priate because no single member of Congress
can be held responsible for failing to balance
the federal budget. Since the blame for
deficits falls on Congress as an institution,
any penalty for failing to balance the budget
should attach to Congress as a whole. But
how should Congress be collectively pun-
ished? The answer lies in recognizing that
Congress is a political institution. The penal-
ty for failing to balance the budget must
therefore be political, not judicial, in nature.
It must entail a loss of political power for all
members of Congress across both parties and
the entire ideological spectrum.

Indeed, to be effective, the penalty should
(1) affect Congress as a whole, so that all
members have an institutional stake in
achieving a balanced budget; (2) be nonparti-
san to gain enough support from both par-
ties to enact a balanced budget; (3) threaten a
substantial political loss so that each mem-
ber’s desire to avoid the sanction will out-
weigh fear of political retribution from con-
stituents opposing a balanced budget; and
(4) be self-executing, so that the need for judi-
cial enforcement is rare and annual budget-
ing does not become embroiled in perpetual
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litigation. The balanced budget veto achieves
all four of those goals.

A Model Balanced Budget 
Veto Amendment: How 

Would It Work?
To illustrate how a BBV would work, a

model amendment to the Constitution is
offered here in six sections with a section-by-
section analysis. 

The Balanced Budget Veto Amendment

JOINT RESOLUTION
Proposing an amendment to the Constitu-

tion of the United States that authorizes the
President to separately approve, reduce, or disap-
prove any monetary amounts in any legislation
unless the budget of the United States was bal-
anced for the preceding fiscal year.

Resolved by the Senate and House of
Representatives of the United States of America in
Congress assembled (two-thirds of each House concur-
ring therein), That the following article is pro-
posed as an amendment to the Constitution of
the United States, which shall be valid to all
intents and purposes as part of the Constitution
when ratified by the legislatures of three-fourths
of the several States within seven years after the
date of its submission to the States for ratifica-
tion:

ARTICLE —
SECTION 1. For purposes of this article,

the budget of the United States for any given
fiscal year shall be deemed unbalanced when-
ever the total amount of the debt of the
United States held by the public at the close of
such fiscal year is greater than the total
amount of the debt of the United States held
by the public at the close of the preceding fis-
cal year.

SECTION 2. If the budget of the United
States is unbalanced for any given fiscal year,
the President may separately approve, reduce,
or disapprove any monetary amounts in any
legislation that appropriates or authorizes

the appropriation of any money drawn from
the Treasury, other than money for the leg-
islative and judicial branches of the United
States Government, and which is presented
to the President during the next annual ses-
sion of Congress.

SECTION 3. Any legislation that the
President approves with changes pursuant to
section 2 of this article shall become law as
modified. The President shall return with
objections those portions of the legislation
containing reduced or disapproved monetary
amounts to the House where such legislation
originated, which may then, in the manner
prescribed under section 7 of Article I for bills
disapproved by the President, separately
reconsider those reduced or disapproved
monetary amounts.

SECTION 4. The Congress shall have the
power to implement this article by appropri-
ate legislation.

SECTION 5. This article shall take effect
on the first day of the next annual session of
Congress following its ratification.

SECTION 6. This article shall be inopera-
tive unless it shall have been ratified by the
legislatures of three-fourths of the several
States within seven years from the date of its
submission to the States by Congress.

Discussion of Section 1
To determine whether particular spend-

ing bills would be subject to the BBV, a
bright-line test is needed to establish when
the federal budget is “unbalanced.” This rais-
es the issue of defining exactly what is meant
by “unbalanced,” which has been an impor-
tant issue for supporters of the BBA in the
past. Balanced budget amendments have
usually focused on whether the fiscal year has
ended with a deficit, which is an excess of
“total outlays” over “total receipts.” By con-
trast, the model amendment focuses on
whether the public debt of the United States
(debt held by the public) has increased or
decreased during a fiscal year.

There is not a dollar-for-dollar equivalen-
cy between the unified budget deficit (or sur-
plus) and the increase (or decrease) in debt
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held by the public during a year. In most
years, changes in debt held by the public will
approximate the deficit or surplus, but dis-
crepancies can arise from various accounting
factors. For example, federal credit-financing
activities, such as loans to students and small
business, require the disbursement of monies
in anticipation of later repayment. Such out-
lays are not initially counted in the budget;
only the estimated subsidy costs are includ-
ed. As a result of such accounting proce-
dures, changes in debt held by the public will
not track deficits and surpluses precisely.

For BBAs based on measuring the deficit
or surplus, the terms “total receipts” and
“total outlays” must be defined as encom-
passing all receipts and outlays of the govern-
ment, except those related to borrowing and
repayment of debt principal.65 This broader
definition is needed to eliminate any notion
that there could be “off-budget” receipts and
outlays when computing a deficit, balance, or
surplus. Otherwise it becomes easy for
Congress to artificially inflate or lower
“deficits” by manipulating what is officially
counted in the budget.

The prime example here is Social Security,
which, as a result of laws passed in 1983,66

1985,67 and 1990,68 is labeled “off-budget” in
official budget documents even though it is
within the unified budget totals.69 Social
Security—like all government programs—has
an impact on the economy no matter how it
is treated in the budget. Thus, it should be
constrained like all other programs by a con-
stitutional mandate for a balanced budget,
which will be especially important once
Social Security itself begins generating
deficits in the next decade.

The logic of incorporating Social Security
within the BBA’s definition of total receipts and
total outlays has caused resistance by those
wanting to protect its “off-budget” status.
When the BBA has been brought up for votes,
opponents have voiced fears about cuts to
Social Security because its off-budget status
would supposedly be threatened.70 Under the
model amendment, if debt held by the public
has increased during a fiscal year, then the bud-

get would be considered unbalanced, regardless
of whether Social Security is considered off-
budget or on-budget. The model amendment
neutralizes the Social Security issue because
opponents of a balanced budget veto would not
want to exempt Social Security because that
would make it that much harder to cancel the
president’s veto power by balancing just the
non–Social Security portion of the budget.

Changing the budget balance focus to
debt held by the public elevates substance
over form. Whereas definitions of “receipts”
and “outlays” in the BBA raise issues of off-
budget and on-budget accounting, debt held
by the public puts the focus on the impact of
federal debt on the economy. The growing
burden of public debt poses a long-term
threat to the nation’s economic health, and it
is this threat that the BBV is designed to
counteract.

The concept of debt held by the public is
defined similarly by the Treasury, the General
Accounting Office, and the Congressional
Budget Office.71 There are already constitu-
tional and statutory requirements for report-
ing debt held by the public to Congress on an
annual basis.72 But to minimize any defini-
tional disputes, Congress could establish in
the legislative history that the current mean-
ing of “debt held by the public” is intended to
be controlling. The key here is not so much
the specifics of how debt held by the public is
defined, but that the definition be followed
on a consistent basis, so that valid compar-
isons can be made from one fiscal year to the
next. If issues arise that the current meaning
does not explicitly address (e.g., the proper
treatment of debt issued by new quasi-gov-
ernmental entities), Congress should be
authorized, consistent with the current
meaning, to clarify any gray areas of defini-
tion. The model amendment allows for this
possibility by granting Congress (under sec.
4) the power to implement changes by appro-
priate legislation. The Supreme Court, how-
ever, would remain the final arbiter of the
constitutional meaning of “debt held by the
public” to prevent Congress from manipulat-
ing the term (e.g., by eliminating debt held by
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foreign governments from the definition to
make it appear that debt held by the public
was decreasing).

It is unlikely, however, that Congress would
stray too far from the current definition, and
the president would surely veto any attempt to
deny or cancel the BBV power with an unrea-
sonable definition. To preserve the reduction
veto power, the president would be strongly
motivated to insist that all debt held by the
public be fully and accurately counted.
Consequently, if Congress tried to redefine
“debt held by the public,” the president would
likely pressure Congress to make certain that
any definitional changes accorded with the rec-
ommendation of nonpartisan accounting and
budget authorities.

Discussion of Section 2
Timing and Certification. Sec. 2 establishes

the scope and timing of the BBV. Once it is
determined that a fiscal year has ended
unbalanced (as defined in sec. 1), the BBV
power would take effect with the next annu-
al session of Congress. This determination
would be made by a single calculation at the
close of each fiscal year and prior to the start
of the next annual session. Suppose, for
example, that the model amendment had
been in effect for FY02. Since debt held by the
public increased in that year, President Bush
could have started exercising the BBV when
Congress reconvened on January 3, 2003.73

The president would then have retained this
veto power throughout the entire first ses-
sion of the 108th Congress, at which time the
veto power would end unless it was deter-
mined that FY03 had also ended without
budget balance. In that event, the veto power
would continue throughout the second ses-
sion of the 108th Congress.

As part of any implementing legislation,
Congress could designate one or more quali-
fied persons to certify on the first day of each
annual session of Congress whether and by
how much the debt held by the public
increased during the fiscal year that had just
ended. The logical choices for this task would
be (1) the secretary of the Treasury, who is
already required to report this information
to Congress at the beginning of each annual
session, and (2) the comptroller general of
the United States, who is responsible for
monitoring presidential compliance with the
rescission and deferred spending provisions
of the Impoundment Control Act of 1974,74

and who must submit an annual audited
financial statement of the federal govern-
ment no later than March 31 each year.75

In recent GAO-audited financial state-
ments, for example, debt held by the public
decreased in each fiscal year from FY98
through FY01.76 Accordingly, under the
model amendment, none of those fiscal years
would have been considered unbalanced and
the president would have been denied use of
the BBV. As noted, however, since debt held by
the public increased in FY02, the president
would have been empowered to exercise the
BBV beginning with the 108th Congress, as
shown in Figure 1.

The advantage of this approach is that,
unlike the BBA, which would involve budget
mandates based on unreliable tax and spending
estimates, the BBV would create legal conse-
quences based on a concrete measurable event—
whether debt held by the public decreased or not
in a completed fiscal year. That approach would
avoid disputes over whether budget projections
by the Congressional Budget Office or the
Office of Management and Budget were more
accurate. The BBV would be contingent on the

14

Once it is 
determined that 

a fiscal year 
has ended 

unbalanced, the
BBV power would

take effect with
the next annual

session of
Congress.

Figure 1 

Balanced Budget Veto Timeline 

 107th Congress   107th Congress   108th Congress 
FY2000 ends �  1st Session � FY2001 ends �  2nd Session � FY2002 ends � 1st Session 

Balanced �  No BBV � Balanced � No BBV � Unbalanced � BBV 



government’s actual fiscal performance, which
the GAO verifies at the close of each fiscal year.

Procedure aside, this section of the model
amendment raises three substantive issues
relating to (1) the inclusion of a reduction veto
or spending cut power, (2) the application and
limitation of this power to “monetary
amounts” (rather than “items”) of discretionary
spending, and (3) the exclusion of appropria-
tions for the legislative and judicial branches.
Each of these issues is discussed in turn.

Reduction Veto Power. One practical objection
to an item veto at the federal level is the general
absence of “items” in spending legislation.77

Unlike state legislatures, which are often gov-
erned by detailed constitutional requirements
regarding the form and style of spending bills,
the federal government traditionally appropri-
ates in broad spending accounts. For example,
military construction appropriations for FY02
were divided into 20 spending accounts, such as
“Military Construction, Army,” which allocated
$1,778,256,000 for “acquisition, construction,
installation, and equipment of temporary or
permanent public works, military installations,
facilities, and real property for the Army.”78 The
items that make up this $1.78 billion are identi-
fied only in the accompanying conference
report, which lists hundreds of separate con-
struction projects by individual state—none of
which is subject to a presidential veto because
the report itself is never presented to the presi-
dent for approval.79

Under the line item veto found in most
states and in various federal proposals, the
president would be handicapped. For exam-
ple, H. J. Res. 23 in the 107th Congress would
have authorized the president to “disapprove
any item of appropriation in any bill.”80 Yet a
conference report is not a “bill”; thus the pres-
ident would be limited to vetoing discrete
items only in the legislation itself. State
supreme courts have defined an “item” as an
“indivisible sum of money dedicated to a stat-
ed purpose.”81 Under that definition, the only
items subject to veto would be lump-sum
totals such as “Military Construction, Army.”

Fortunately, this feature of federal appro-
priation bills is not insurmountable, as the

Line Item Veto Act of 1996 attempted to
show. In that act, Congress spelled out in
detail how the president could cancel “in
whole—any dollar amount of discretionary
budget authority” that was either (1) speci-
fied in an appropriation act, accompanying
conference report, or “governing committee
report” or (2) provided for in an appropria-
tion act but allocated by another statute such
as an authorization law.82 In either case, while
the cancellation affected only a dollar
amount “in whole,” the practical result was
to reduce a lump-sum appropriation by the
“whole” dollar amount being cancelled.83 In
theory, Congress could put similarly detailed
language in a constitutional amendment,
but no member has thus far offered such a
proposal.84 Moreover, there is a much sim-
pler solution, which is to grant a reduction
veto power similar to the veto power current-
ly found in 10 states.85 This would allow the
president to “reach” into a conference or
committee report and reduce the lump-sum
appropriation by an amount equal to the
total amount of objectionable spending
items identified in such reports.

Monetary Amounts of Discretionary Spending.
Closely related to the reduction veto power is
the restriction of such power to the “mone-
tary amounts” found in discretionary appro-
priation or authorization bills. This
approach is also similar to the Line Item Veto
Act, which empowered the president to can-
cel “any dollar amount” of discretionary
spending. The logic of replacing “item” with
“monetary amounts” is a function of the
reduction power itself in that, while “items”
can be deleted, it is the dollar figures within
an item that are being reduced.

On the other hand, the model amendment
does not, as the Line Item Veto Act did,
attempt to extend the veto power to “items of
new direct spending” (i.e., new entitlements)
or “limited tax benefits.” This is partly for
simplicity, given that the verbiage needed to
define “items of new direct spending” and
“limited tax benefits” would be inappropriate
for a constitutional amendment. It is also
because neither of the two omitted categories
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would normally contain “monetary amounts”
that the president could “separately approve,
reduce, or disapprove.” In Clinton, for example,
the two cancellations challenged were (1) sec.
4722(c) of the Balanced Budget Act of 1997,
which increased federal spending by treating
certain New York medical provider taxes as
Medicaid matching funds that did not have to
be refunded to the federal government, and (2)
sec. 968 of the Taxpayer Relief Act of 1997,
which allowed gains on the sale of stock in cer-
tain farm processing facilities to be deferred.
In neither case did the cancelled provisions
contain “monetary amounts” that could be
stricken or reduced.86

More significant, there is no need to bring
entitlement spending within the scope of the
BBV because the key to reducing federal
deficits will derive from a congressional desire
to reclaim that body’s budget prerogatives.
What had been a major objection to the line
item veto’s supposedly unfair focus on discre-
tionary spending is now one of the BBV’s
greatest strengths: the veto power should focus
on discretionary spending because that is the
spending that is most dear to members of
Congress. Entitlement spending would be
controlled indirectly—the more the president
vetoes pork-barrel spending for members’ dis-
tricts, the more disciplined Congress will
become in reducing entitlement spending to
balance the budget.

Legislative and Judicial Appropriations. Last,
sec. 2 of the model amendment explicitly pro-
tects legislative and judicial branch appropria-
tions from the reduction veto. This is a matter
of both political prudence and constitutional
principle.87 From a practical perspective,
exempting legislative and judicial appropria-
tions would clearly make it much more palat-
able to members of Congress to endorse the
BBV. From a structural standpoint, this would
avoid potential conflicts with provisions of
the Constitution that assign duties and pre-
rogatives to the other two branches. (A veto
that reduced the salaries of members of
Congress or Art. III judges, for example, would
conflict with Art. I, § 6, cl. 2 and Art. I, § 1,
respectively). Similarly, exempting legislative

and judicial appropriations up front would
obviate any disputes over whether the presi-
dent was preventing Congress and the courts
from discharging their constitutional duties.

Even if these political and structural con-
siderations were not significant, granting the
president itemized control over the internal
funding of the other two branches would be
an affront to the separation of powers doc-
trine, particularly where the judiciary is con-
cerned. The legislative branch could at least
defend itself by balancing the budget, where-
as the judiciary would have no recourse
against punitive or vengeful vetoes by a pres-
ident. The purpose of separation of powers is
not only to diffuse government power but
also to enable each branch to fend off aggran-
dizement by the other two, thereby protect-
ing against centralized power in any one
branch. Exempting legislative and judicial
funding from the BBV is necessary to pre-
clude such aggrandizement by the president.

Discussion of Section 3
The first sentence in sec. 3 states explicitly

what would otherwise be implied, namely,
that legislation containing reduced or disap-
proved monetary amounts, but otherwise
approved by the president, would become law
as modified in the reduced or remaining
amounts. The revised portions of the bill
would then be returned with the president’s
objections to Congress where they would then
be reconsidered in the manner that vetoed leg-
islation is reconsidered now under Art. I, § 7.
This procedure would be straightforward as
far as it goes, but it also raises an issue that has
been given little attention in past congression-
al hearings on the line item veto: whether the
vetoed items (or, in the case of the model
amendment, the reduced or disapproved
monetary amounts) are to be reconsidered sep-
arately or in a single bill.

That procedural issue is substantively
important because it is likely to be more diffi-
cult for Congress to achieve the consensus
necessary to override the president on a series
of separate reconsideration votes than on a
single vote affecting all of the vetoed provi-
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sions. The two line item veto proposals that
were introduced in the 107th Congress, H.J.
Res. 23 and H.J. Res. 24, do not explicitly
address this issue and appear to diverge in
their approaches. H.J. Res. 23 followed the
practice of past line item veto proposals and
most states (including President Bush’s home
state of Texas) in providing that Congress may
“reconsider any item disapproved” in the
manner prescribed in Art. I, § 7.88 This lan-
guage would suggest that each item be recon-
sidered separately but does not compel such a
procedure. Similarly, H.J. Res. 24 stated that a
disapproved “dollar amount of discretionary
budget authority . . . item of new direct spend-
ing, or . . . tax benefit” would be “treated in the
same manner as a bill” under Art. I, § 7. H.J.
Res. 24 was clearly an attempt to mirror the
Line Item Veto Act, but the procedure fol-
lowed in the act was not separate reconsidera-
tion of each cancelled item. Rather, the Line
Item Veto Act required the reconsideration of
each presidential cancellation message, which
in turn had to address the entire law affected
by a cancellation, even if the message con-
tained a multitude of cancelled provisions.89

The model amendment opts for separate
reconsideration rather than the single bill
approach of the Line Item Veto Act precisely
because few members of Congress would
want to go on record each time a vetoed pork-
barrel project was reconsidered. Such a public
record would not only make it more difficult
to override the veto; it would also discourage
members of Congress from larding up spend-
ing bills with pork-barrel projects in the first
place. For similar reasons, the model amend-
ment requires the same two-thirds override
vote that governs presidential vetoes general-
ly. Although a simple majority override could
apply to reduced or disapproved monetary
amounts, the BBV can better achieve its cen-
tral purpose of compelling Congress to bal-
ance the federal budget if overrides are rare.90

Discussion of Sections 4–6
The remaining sections of the model

amendment are essentially procedural and
noncontroversial. Sec. 4 is a standard provi-

sion granting Congress the power to enact
implementing legislation. Such implementing
legislation might be necessary, for example, to
clarify what government liabilities constitute
debt held by the public, to designate the offi-
cial or officials responsible for certifying
whether debt held by the public has increased
or decreased, and to spell out the certification
procedures that must be followed.

Further, there is a subtle difference between
the model amendment and comparable lan-
guage found in the BBA and the Thirteenth,
Fourteenth, Fifteenth, Nineteenth, Twenty-
Third, Twenty-Fourth, and Twenty-Sixth
Amendments to the Constitution. Where the
model amendment uses the phrase “power to
implement,” the cited constitutional amend-
ments use “power to enforce,” and the BBA
combines the two approaches in the single
phrase “Congress shall enforce and imple-
ment . . . by appropriate legislation.” The rea-
son for this difference is that the model
amendment does not contain any sort of pro-
scription or mandate that would require
enforcement by appropriate legislation.
Whereas, for example, the BBA mandates that
“total outlays” not exceed “total receipts”
absent a three-fifths vote, the model amend-
ment does not proscribe or mandate any
action. It simply produces legal consequences
(i.e., making the reduction veto power avail-
able to the president) in the event of an estab-
lished fact (i.e., certification of an unbalanced
budget at the end of a fiscal year).

Sec. 5 of the model amendment desig-
nates an effective date—the first day of the
next annual session of Congress following
ratification. Since the model amendment can
take effect as soon as a calculation of debt
held by the public is made for the current or
most recent fiscal year, no transition period is
needed. Thus, if ratification occurred in June,
the certifying official would wait until after
the fiscal year ended on September 30 to cal-
culate and certify whether debt held by the
public increased or decreased during that fis-
cal year. If ratification occurred in late
December, then the requisite calculation
could be completed prior to ratification and
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the proper certification submitted to
Congress on the first day of the next annual
session in January.91

Finally, the model amendment includes a
seven-year ratification period similar to those of
the Eighteenth, Twentieth, Twenty-First, and
Twenty-Second Amendments. This seven-year
limitation is probably unneeded because ratifi-
cation would likely be uncontroversial at the
state level once Congress had given its approval.
Since more than three-fourths of the states
already have some form of line item veto or bal-
anced budget requirement, or both, it is hard to
see why they would deny a similar veto or
requirement at the federal level. Nonetheless, a
seven-year limitation has been added to elimi-
nate any opposition on this point.

Overcoming Objections to a 
Balanced Budget Veto

Proposed constitutional amendments
must, of course, overcome any political oppo-
sition to their approval in Congress and the
states. In this regard, the experience of the
failed balanced budget amendment offers
some valuable lessons for countering possible
opposition to a balanced budget veto. These
lessons can be summarized as follows: first,
establish the proposal’s general suitability as a
formal amendment to the Constitution; sec-
ond, eliminate any technical objections to the
amendment’s text or structure; and third,
address and rebut Congress’s real (i.e., politi-
cal) objections to the proposed amendment.

Suitability Objections
In 1999 the nonpartisan group Citizens for

the Constitution published a set of eight guide-
lines, titled “Great and Extraordinary Occasions:
Developing Guidelines for Constitutional
Change,” which it hoped would frame future
discussions about amending the Constitution.92

The focus of those guidelines is, not the sub-
stance of any particular proposed amendment,
but the broader concern expressed by James
Madison in Federalist No. 49 that frequent
amendments would “deprive the government of

that veneration which time bestows on every-
thing, and without which perhaps the wisest
and freest government would not possess the
requisite stability.”93 Some of the guidelines are
inapposite to the model amendment being pro-
posed here, but together they furnish a com-
monsense, if somewhat formalistic, framework
for assessing whether any legislative proposal,
regardless of subject matter, is a suitable candi-
date for permanent constitutional status.

1. Does the Proposed Amendment Address
Matters That Are of More Than Immediate Concern
and That Are Likely to Be Recognized As Being of
Abiding Importance by Subsequent Generations?
The proper balance between Congress and the
president over the constitutional “power of
the purse” has been debated since the found-
ing of the Republic and will likely remain an
issue of “abiding importance [to] subsequent
generations.” Certainly, the bipartisan call for
a line item veto by each of the last four presi-
dents and the consistent inability of Congress
(regardless of which party is in the majority) to
rein in federal spending amply show that this
issue is not fleeting in nature.

It is further important to note that the BBV
does not turn the Constitution into any sort of
economic straitjacket. The Founders designed
a Constitution that focused on government
structure (separation of powers, checks and
balances, enumerated powers or ends) and
individual rights, but not substantive policy,
whether economic or otherwise. The hazard of
trying to create short-term policy is best shown
by the dismal failure of the Eighteenth
Amendment banning alcohol sales.

Unlike proposals that require a balanced
budget, the BBV does not mandate a specific
budget result; instead it creates a mechanism
that is flexible enough to permit Congress to
cope with genuine military or economic crises,
yet strong enough to compel a balanced bud-
get in the absence of such crises. It does not
dictate a balanced budget but simply declares
what the constitutional effect of an unbal-
anced budget would be, namely, the autho-
rization of a presidential reduction veto.

Under this constitutional scheme, a new
set of checks and balances would effectively
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be created: congressional spending would be
checked by the president’s reduction veto
power, and abuse of this power would be bal-
anced by Congress’s ability to cancel the
power with a budget surplus. In this way, our
constitutional system of checks and balances
as it relates to the “power of the purse” would
be strengthened for future generations. 

2. Does the Proposed Amendment Make Our
System More Politically Responsive or Protect
Individual Rights? The BBV does not affect
individual rights, but the public interest
broadly construed would certainly be
advanced by this proposal. At present, voters
who are disenchanted by profligate federal
spending have virtually no electoral outlet for
their frustration. Members of Congress can
always blame the “system” or shift responsi-
bility to the opposing political party, and
those members who are powerful enough to
commandeer pork-barrel projects are more
likely to be rewarded at the polls for steering
taxpayer monies into their particular states
or districts. With a BBV, voters who take fis-
cal restraint seriously can hold a specific
politician—the president—accountable if the
reduction veto power is not used vigorously
to lower the overall monetary amounts in
spending bills, and the president in turn will
be more responsive to those voters.

3. Are There Significant Practical or Legal
Obstacles to the Achievement of the Objectives of the
Proposed Amendment by Other Means? The pri-
mary objectives of the BBV are two: (1) to
restore the president’s ability to exercise a
meaningful veto over spending legislation in
the modern era of last-minute omnibus
appropriations bills and (2) to create an
enforcement mechanism that favors spend-
ing cuts over tax increases for balancing the
federal budget. The first objective, by its very
nature, requires a constitutional amend-
ment, particularly in light of Clinton, which
established the impropriety and futility of
creating a line item veto by statute. The legal
and practical obstacles to achieving the sec-
ond objective are more complex but equally
insurmountable without a constitutional
amendment.

The dismal history of statutory attempts by
Congress to impose fiscal discipline on itself
over the last 30 years is well-known and need
only be summarized here. Beginning with the
Congressional Budget and Impoundment
Control Act of 1974, Congress instituted a rec-
onciliation process for bringing spending into
conformity with the overall policies adopted in
the annual budget resolution.94 In practice, the
success of this process has depended on the
voluntary compliance of individual commit-
tees and their willingness to abide by the bud-
get targets established by Congress as a whole.
At the same time, the 1974 act eliminated what
had been the most successful check on spend-
ing, presidential impoundment, for which it
substituted a more or less impotent rescission
authority.

Having failed to achieve the fiscal disci-
pline envisioned by the 1974 act, Congress
enacted a series of “Byrd Amendments” in
1978, 1980, and 1982, which mandated that
“total budget outlays of the federal govern-
ment shall not exceed its receipts” beginning
in FY81.95 In the course of events, this statu-
tory requirement was simply ignored. The
Balanced Budget and Emergency Deficit
Control Act of 1985 (Gramm-Rudman-
Hollings) came next; in it Congress attempt-
ed to enforce deficit targets by means of
sequestration or across-the-board cuts.96

When it became clear that Congress would
neither meet the targets nor abide by seques-
tration, the targets were revised in 1987 and
then abandoned in 1990, when Congress
enacted the Budget Enforcement Act and cre-
ated caps on discretionary spending and a
“pay-as-you-go” requirement for direct
spending.97

In the end, none of those statutory mecha-
nisms compelled a balanced budget, but they
did show how easily Congress could abandon
its own rules. From a public choice perspec-
tive, that history of failure is not surprising.
One of the insights of public choice theory is
that growth of government has been fueled by
the alignment of the interests of seekers of
government-conferred benefits and of politi-
cians who try to satisfy their constituents’
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“persistent demands for an increased flow of
public-spending benefits along with reduced
levels of taxation.”98 Spending programs
involve concentrated benefits for special inter-
ests but diffuse costs to the general public,
especially when spending costs are covered by
borrowing. It is this systemic bias in favor of
deficit spending that has prompted Nobel lau-
reate James M. Buchanan and others to advo-
cate incorporation of an explicit balanced
budget restraint in the Constitution.99

Suppose, however, that those interests
were not aligned because rent seekers made
balancing the budget more difficult (and
hence made it more difficult to cancel the
president’s BBV power). In that event, rent-
seeking requests would generate at least a
measure of resistance within Congress, since
they would threaten the institutional and
political power of Congress vis-à-vis the pres-
ident. In this sense, the BBV can be seen as a
partial solution to the modern pervasiveness
of rent seeking because it would create a con-
centrated cost for Congress as an institution
(the weakening of its “power of the purse”)
whenever members voted to placate their
constituents or supporters by increasing dis-
cretionary spending, creating new entitle-
ments, or enacting limited tax benefits that
make budget balance more difficult.

4. Is the Proposed Amendment Consistent with
Related Constitutional Doctrine That the
Amendment Leaves Intact? Related constitution-
al doctrine in this instance refers to the presi-
dent’s general veto power and that aspect of
the separation of powers doctrine that recog-
nizes a significant, albeit limited, legislative
role for the president. The BBV is consistent
with this doctrine, but it clearly would not
leave the president’s legislative role unaffected.
Rather, the BBV would be restoring the place
that the Founders intended the president’s
qualified veto power to have under the
Constitution.100 As President Bush lamented
in his first budget message to Congress in
February 2001, the usual practice of
“logrolling”101 among members of Congress,
particularly at the end of congressional ses-
sions, often leaves the president “with an all or

nothing proposition . . . either [to] sign the
entire appropriations bill with special interest
projects or veto the entire bill and invite a
potential government shutdown.”102 This
explains why recent presidents of both politi-
cal parties have consistently sought the item
veto power. Critics of the proposal would no
doubt argue that any type of line item veto
shifts the balance of power too much in favor
of the president. But given the unrestricted
ability of Congress to annul the BBV power by
balancing the federal budget on its own, this
criticism loses whatever force or merit it might
otherwise have.

5. Does the Proposed Amendment Embody
Enforceable, and Not Purely Aspirational,
Standards? Anyone who has followed congres-
sional hearings or floor debates on proposed
balanced budget amendments over the years
would probably conclude that the search for
an enforceable balanced budget mechanism is
a long shot, especially given the futile experi-
ence of the BBA, whose supporters were never
able to answer satisfactorily how or by whom a
balanced budget would be enforced.103

Whereas the BBA requires but cannot enforce
a balanced budget, the BBV enforces but does
not require a budget balance.

In that sense, the BBV is not simply enforce-
able but self-executing because it entails only
certification that debt held by the public
increased over the course of the prior fiscal
year. Instead of mandating that Congress take
affirmative steps to balance the budget, which
immediately creates all sorts of difficult com-
pliance issues, the BBV would impose a consti-
tutional penalty for failing to balance the bud-
get. As soon as the requisite certification is
completed, Congress and the president would
know whether the reduction veto power could
be used and for precisely how long.

The fact that the model amendment
would be self-executing, however, does not
mean that members of Congress would then
automatically proceed to balance the budget.
They might prefer to accept the conse-
quences of allowing the president to exercise
the reduction veto, at least for some limited
period. Still, the BBV would create a penalty
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in terms of losing power to the president that
members of Congress would likely fear more
than simple voter concern about an unbal-
anced budget. 

This last point is perhaps best illustrated by
an oft-told story of Frank Church, the late sen-
ator from Idaho. Once a supporter of
President Johnson’s Vietnam policies, Senator
Church switched positions and announced
his opposition to the Vietnam War in a speech
that quoted the writings of Walter Lippmann.
Shortly thereafter, Senator Church met
President Johnson in a White House receiving
line and reminded the president of the impor-
tance of a particular Idaho program that
would soon cross the president’s desk. Presi-
dent Johnson’s response was a derisive, “Why
don’t you go ask Walter Lippmann for it?”104

It is precisely this fear of presidential retribu-
tion that would spur Congress to make bal-
anced budgets the rule rather than the excep-
tion and to do so sooner rather than later.

Moreover, while a traditional line item
veto might encourage members of Congress
to pad spending bills with items of secondary
importance, knowing that the president
would have to take any political heat in veto-
ing them, a similar strategy with the BBV
would be self-defeating because it would be
too easy for the president to call their bluff.
By leaving in such padded inconsequential
spending, the president would make it more
difficult for Congress to balance the budget
and reclaim its spending prerogatives. At the
same time, it would become easier for the
president to exert greater leverage over
Congress by vetoing or threatening to veto
those items that Congress really cared about.

Similarly, logrolling would be undermined
because those members who feared that the
president would be more likely to veto their
parochial projects would be less likely to sup-
port passage of pork-barrel legislation for
other members. From the viewpoint of those
members who are disfavored by the president,
extra spending for other members would sim-
ply postpone the time when Congress could
nullify the BBV. Thus, if a Republican presi-
dent selectively vetoed projects supported by a

senior Democrat on one of the appropriations
committees, that Democrat would likely
oppose parochial spending on behalf of other
members (both Democrats and Republicans).
Conversely, junior members of Congress
would refuse to support the projects of senior
members if only the senior members were ben-
efiting from the selective exercise of the reduc-
tion veto power. The president, in effect, could
divide and conquer unless a majority of mem-
bers was working toward a balanced budget.

In any case, the president would be negoti-
ating from strength by being able to threaten
the “stick” (e.g., cutting a member’s project)
instead of having to rely primarily on a “car-
rot” (e.g., offering more spending for the
member’s district). With a BBV, any president
who wanted to cut overall spending levels
could leave unaffected the smaller spending
projects, which members often care about
most, in exchange for substantial cuts in larg-
er projects or structural changes in entitle-
ment programs. Congress would be more
likely to support such cuts because balancing
the budget would now work to Congress’s
institutional advantage. On the other hand, if
the president’s agenda was likely to increase
the deficit, then Congress would scrutinize
that agenda closely. In the end, Congress
would want to control its own fiscal destiny,
and the best way for members to prevent the
president from promoting the administra-
tion’s priorities at their expense would be to
limit spending in first place.

6–8. Have Proponents of the Proposed
Amendment Attempted to Think Through and
Articulate the Consequences of Their Proposal,
Including Ways in Which the Amendment Would
Interact with Other Constitutional Provisions? Has
There Been Full and Fair Debate on the Merits of the
Proposed Amendment? Has Congress Provided for
a Nonextendable Deadline for Ratification by the
States so as to Ensure That There Is a Contempo-
raneous Consensus by Congress and the States That
the Proposed Amendment Is Desirable? This study
attempts to thoroughly analyze how a BBV
would actually work. But given the novelty of
the proposal, a full and fair debate is still
needed and certainly welcomed. As for having
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a nonextendable ratification deadline, the
standard seven-year limitation period has
been added to remove any skepticism about
the existence of a “contemporaneous consen-
sus,” even though ratification by the states is
unlikely to be controversial.

Technical Objections
An important lesson from both the BBA

debate and the exercise of line item vetoes by
state governors is that, no matter how good
these ideas are in theory, they will fail to win
sufficient support if the proposal is technically
flawed or has unresolved practical issues
regarding implementation or enforcement.
For the BBA, unresolved issues include (1) the
use of estimates to determine total receipts and
total outlays; (2) the treatment of “off-budget”
programs, such as Social Security, and govern-
ment-sponsored enterprises, such as the
Federal National Mortgage Association; (3) the
triggering of waivers in times of war, national
security threats, and nonmilitary emergencies;
(4) implied impoundment or rescission powers
the president would have to “faithfully exe-
cute” under the new law to ensure that outlays
did not exceed receipts; and (5) the role the
judiciary would have in the areas of constitu-
tional interpretation and enforcement.105

Similarly, state experience with line item
vetoes is neither simple nor consistent, given
the range of veto powers exercised by gover-
nors and the lack of any coherent doctrinal
approach among state supreme courts on
this issue. Part of this inconsistency is due to
the different natures of the veto provisions
themselves, specifically, whether the item
veto authority derives from a standard item
veto (limiting the veto to an item in its entire-
ty), an item reduction veto (allowing itemized
spending levels to be reduced), a partial veto
(authorizing the governor to veto “parts” of
an appropriation bill), or an amendatory veto
(empowering the governor to condition
approval on the adoption of specific
changes). Even among states with a standard
item veto, court rulings conflict on such mat-
ters as (1) the extent to which item vetoes are
restricted to appropriations bills and what

constitutes an “appropriation” and whether
legislatures can evade the item veto by fund-
ing programs through other means; (2) the
extent to which governors can veto condi-
tions, limitations, or contingencies placed on
appropriations and what constitutes an
“item” in those circumstances, and whether
such vetoes preserve, destroy, or distort the
legislative will or internal consistency of the
statute in question; and (3) the extent to
which legislatures can alter traditional forms
of drafting legislation to frustrate the gover-
nor by combining different items into lump-
sum appropriations.106

The model amendment was crafted to
avoid all of those various technical complica-
tions. It does not rely on budget estimates. It
eliminates the off-budget versus on-budget
distinction. It uses a well-defined and precise
measurement to trigger the use of the veto
power. And it precludes any issue of implied
presidential impoundment or rescission
power because the model amendment con-
tains no mandate that the president would
have to “faithfully execute.” Finally, Congress
can avert any disputes over the BBV simply by
invalidating the veto power altogether with a
balanced budget.

Further, unlike the BBA, a BBV offers a
flexible way of dealing with military or eco-
nomic emergencies. Rather than having to
invoke some extraordinary waiver provision,
Congress could still appropriate any neces-
sary funds by majority vote, but it would then
have a compelling political and institutional
incentive to end federal deficits quickly and
thereby regain its power of the purse. At no
point would a minority be able to dictate
budget policy, nor could a majority evade
hard choices by resorting to repeated waivers.

Perhaps most important, the judiciary
would not become entangled in the budget
process and, indeed, would only become
involved in a dispute between the political
branches in the unlikely event that they dis-
agreed over whether the proper certification
was being made. There would be a bright-line
test to establish when the BBV can be used,
and since the power being invoked is a reduc-

22

State experience
with line item

vetoes is neither
simple nor 

consistent, given
the range of veto
powers exercised

by governors.



tion veto over monetary amounts only, there
would be no litigation over the meaning of an
“item” or whether the president could strike
language that conditions or accompanies the
monetary amounts in question.107 The presi-
dent could exercise the BBV with little or no
risk that courts would have to intervene, either
to interpret the model amendment or to
resolve disputes with Congress over how the
reduction veto power is being used.

Even if a lawsuit arose, few court decisions
would be needed to resolve any conflicts, par-
ticularly since a BBV amendment would likely
be accompanied by a comprehensive legislative
history. State courts, in contrast, frequently
have little legislative history to guide them, and
drafters of the various state constitutions gen-
erally followed prior enactments in other states,
making little effort to improve the textual lan-
guage to address the types of interpretation
problems that typically result in litigation.
While resorting to the courts is generally unde-
sirable, it is not unworkable and would readily
lead to a definitive set of interpretative rules.

Political Objections
The most potent objection to the BBV, or

indeed any type of item or reduction veto, is
political. It is the fear that the president will
employ veto power as a partisan tool to punish
political enemies and extort votes from reluc-
tant legislators. As illustrated by the encounter
related above between Senator Church and
President Johnson, it is a genuine fear that
cannot be dismissed by supporters of a line
item veto. Such a veto would be not an artifi-
cial constraint but a very real shift in bud-
getary power. The president would have
greater sway, not just over spending levels, but
over spending priorities and legislative policy
generally. While the intended purpose of a line
item veto might be to curtail wasteful spend-
ing, there is no guarantee as to how the presi-
dent would use this power, and it is no answer
to say that courts would, or should, intervene
to limit the president’s use of veto threats to
win approval of costly presidential initiatives.

What is certain about an item or reduction
veto is that it would fundamentally change the

way a president negotiates with Congress.
Armed with this enhanced veto power, the
president could bypass the congressional lead-
ership to exert direct pressure on individual
members whose particular district projects are
at stake. Conversely, congressional leaders and
committee chairs would not only have the
greatest incentive to balance the budget and
restore the status quo ante, but they would
also be in the best position to accomplish that
goal because they are the ones with the great-
est influence over spending legislation.

Rather than deny or denigrate this fear as
overblown or implausible, the BBV turns what
would otherwise be its greatest flaw, use of the
item veto power as a political weapon, into its
principal virtue. For it is precisely this political
threat that offers the best chance of pressuring
Congress into balancing the budget. Instead
of trying to downplay the inevitable shift in
political power that a reduction veto would
trigger, the BBV embraces that shift. The end
result would be a political dynamic that
strongly favors balanced budgets and a quick
end to deficit spending that would otherwise
be necessary in times of military conflict, eco-
nomic recession, or other national emergency.

It might be objected that a BBV under-
mines the Constitution by distorting its sep-
aration of powers framework. In this view,
any reduction in appropriated monetary
amounts would allow the president to
change legislation without rejecting it and, in
effect, approve funding bills that a majority
of Congress might otherwise have opposed.
This argument, however, assumes that
Congress was intended to have unchallenged
spending power, no matter how irresponsibly
it was exercised, subject only to a general veto
power that Congress can eviscerate through
last-minute omnibus spending legislation.

It was just such an argument that led past
presidents to assert an inherent impound-
ment power that effectively allowed them to
“veto” appropriations while at the same time
depriving Congress of the opportunity to
override and forcing members to pass a sec-
ond law reaffirming the original appropria-
tion. Such a power is hardly consistent with
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the design and structure of the Constitution,
whereas the BBV reinforces an established
constitutional role that has always been
assigned to the president.

Similarly, while the Constitution allocates
and limits enumerated powers, there are few
instances in which Congress or the president
is required to act. In no case does the
Constitution mandate what decision is to be
reached, and the BBA was objectionable partly
because it attempted to change that salutary
aspect of the Constitution. In contrast, the
BBV does not mandate a specific result or, like
Prohibition, raise false hopes about its
enforceability. Instead, it creates a new and
stronger set of checks and balances on how
the power of the purse is exercised, and thus is
faithful to the Constitution as originally con-
ceived. Given that Congress has shown itself
incapable of the self-discipline needed to bal-
ance the budget without the assistance of a
booming economy, it is reasonable to ask how
the Constitution itself might provide such dis-
cipline. The historical and best answer has
always been to use the offsetting power of a
competing branch of government, which in
this circumstance means shifting legislative
power to the president on a temporary basis,
while allowing Congress to regain that power
as soon as the budget is balanced. This is pre-
cisely what the BBV would accomplish.

A final political objection derives from how
the federal budget would be balanced, and it
arises with any type of balanced budget
requirement. This objection relates to the con-
cern that Congress will rely primarily on tax
increases rather than spending cuts to balance
the budget. That concern permeated the 1995
debate when House Republicans attempted to
honor their Contract with America commit-
ment to a three-fifths supermajority voting
requirement for raising revenue. As soon as
House Republicans began backing away from
this commitment, political support for the
BBA among pro-growth conservatives waned
considerably.108 Indeed, their real fear during
the debate over the BBA was, not that
Congress would raise taxes to actually comply
with a balanced budget mandate, but that the

BBA would be an excuse for raising taxes con-
tinuously in an upward spiral.

The BBV cannot guarantee that Congress
will shun tax increases as a means for balanc-
ing the budget, but it would create a strong
presidential bias against any tax increase leg-
islation that tries to raise revenue to make it
easier for Congress to revoke the reduction
veto power. To the contrary, the president
would have an incentive to keep tax revenue
low and place the onus of balancing the bud-
get on spending cuts, which historically have
been more difficult for Congress to accept.
Only if higher revenues were generated by a
growing economy—as was the case in the late
1990s—would the president receive political
benefits that outweighed any institutional
loss of the reduction veto power.

More broadly, one would expect the BBV
to temper the president’s enthusiasm for
fully balancing the budget if the budget was
near balance. While the president would be
more likely to eschew tax increases, support
for spending cuts might also wane as the
budget approached balance. From the presi-
dent’s perspective, it would not matter
whether the deficit in a given fiscal year was
large or small—in either case, the BBV would
be available for use. Thus, one might reason-
ably worry that the president would attempt
to maintain some level of deficit spending
each year in order to hold onto the reduction
veto power. Similarly, one can envision
administration officials proffering inflated
revenue figures to justify increased federal
spending under the guise of a balanced bud-
get for the coming fiscal year.

In short, the president and Congress would
have opposing institutional incentives regard-
ing the actual achievement of a balanced bud-
get. The net effect of those opposing incen-
tives is unclear, but several factors weigh
against presidential abuse of the budget
process simply to maintain small deficits.
First, once the president has the reduction
veto power, the public will expect to see it used,
and the president would more likely be held
politically accountable for not balancing the
budget. Similarly, rival presidential candidates
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will be especially critical of any failure to veto
egregious or expensive pork-barrel projects.
Under political pressure to veto congressional
pork, the president would also be less likely to
invite charges of hypocrisy by requesting pres-
idential pork. At the same time, there would
be political advantages to showing that the
president is effectively wielding this veto
power and not just paying lip service to the
goal of a balanced budget.

Congress could also intensify political
accountability by enacting a statute that
required the president either to submit a bal-
anced budget each year or, alternatively, to sub-
mit a proposed budget that acknowledges a
deficit but includes a list of possible spending
reductions to eliminate the deficit and an expla-
nation of why the president is not recommend-
ing them in the current budget. Presidential
support for such a statute could be exacted as a
quid pro quo for congressional support of a
BBV amendment, and the two proposals could
then be adopted contemporaneously.

Even if the president were inclined to
manipulate the budget process to ensure a
small deficit each year, there is nothing that
the executive branch can do unilaterally to
achieve that end. It can propose, justify, and
defend budget deficits, but ultimately
Congress must approve them. It can proffer
budget figures and forecasts aimed at per-
suading Congress to act in ways that will
increase the likelihood of a deficit, but
Congress will surely be more skeptical of a
president with reduction veto power. The pres-
ident can unilaterally exercise the veto, but in
that event the action is self-correcting because
the veto by its very nature will diminish a bud-
get deficit. Similarly, the president could
threaten reduction vetoes to obtain support for
costly initiatives, but that tactic is likely to
prove self-defeating since the threat itself will
spur Congress either to reject the initiative or
to find other ways of balancing the budget.

Although consistently running large
deficits might bring adverse political conse-
quences to a president armed with the reduc-
tion veto power, small deficits pose the least
challenge for a Congress intent on revoking

the BBV. In the first instance a growing econo-
my might solve the problem for Congress by
generating more tax revenue than an adminis-
tration was expecting. Absent such revenue,
the spending cuts needed to close a small
deficit may be palatable enough for Congress
to make on its own. Last, any fear that a small
deficit might remain at the end of a fiscal year
is all the more incentive for Congress to seek,
not just a balanced budget, but a modest sur-
plus “cushion” each year.

From President Bush’s perspective, advo-
cating a BBV would be a “win-win” situation.
Since near-term ratification of the model
amendment would occur during a time of
deficit spending, he would benefit from the
enhanced reduction veto power until the bud-
get was balanced by economic growth or leg-
islative action. Congress might well be less
prone to support expensive military engage-
ments or domestic initiatives, but a majority
vote is still all that would be needed to approve
a presidential spending request.

An intriguing impact of a BBV would occur
in the area of tax legislation. As noted, the
president would have an institutional incen-
tive to oppose tax increases, but would the
converse also be true? Would Congress have
an institutional incentive to oppose tax cuts?
The answer would depend on the nature of
the tax cuts and on whether Congress thought
that proposed cuts would generate stronger
growth in the long term. A BBV could well cre-
ate an incentive for Congress to pursue pro-
growth policies, not just in tax legislation, but
in such areas as regulatory reform and free
trade. As budget experience in late 1990s illus-
trated, the best antidote for budget deficits is a
strongly growing economy. Thus, under a
BBV, Congress would look for policies to grow
revenues by expanding the economy. 

Under a BBV, neither party in Congress
would be disadvantaged in favor of the other,
and both parties would have to make tough
spending tradeoffs to protect their collective
power of the purse. Most important, members
of Congress would have a new incentive to
pursue pro-growth policies as a good way to
balance federal budgets over the long term.
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Conclusion

President Bush has repeatedly called on
Congress to “restore the President’s line item
veto authority,” an authority that should be
“linked to deficit reduction.”109 A balanced
budget veto may be just the tool that President
Bush and fiscal conservatives in Congress are
looking for to control spending and reduce
the deficit. A balanced budget veto would not
only solve the enforcement problem that has
bedeviled the design of a balanced budget
amendment; it would also avoid the rigidity of
a BBA that might serve as an excuse for
Congress to raise taxes.

A BBV would create a presidential bias
against raising taxes to eliminate deficits and
would force Congress into a Hobson’s choice
of either pursuing spending cuts itself or
acquiescing to the president’s use of a veto to
cut spending. That prospect would under-
mine the traditional political calculus of sup-
port for increased spending aimed at narrow
groups of constituents. By imposing a politi-
cal penalty on Congress as an institution, the
BBV would encourage the two parties to work
together to cut low-priority spending. The
president’s veto power would be automatical-
ly restored when needed, but Congress would
retain ultimate budgetary control because it
would always have the power to cut spending
and balance the budget on its own.

Appendix A: The Balanced
Budget Amendment

JOINT RESOLUTION

Proposing an amendment to the Constitu-
tion of the United States to require a balanced
budget.

Resolved by the Senate and House of Represent-
atives of the United States of America in Congress
assembled (two-thirds of each House concurring there-
in), That the following article is proposed as an
amendment to the Constitution of the United
States, which shall be valid to all intents and
purposes as part of the Constitution when rati-

fied by the legislatures of three-fourths of the
several States within seven years after the date
of its submission to the States for ratification:

ARTICLE —
SECTION 1. Total outlays for any fiscal

year shall not exceed total receipts for that
fiscal year, unless three-fifths of the whole
number of each House of Congress shall pro-
vide by law for a specific excess of outlays
over receipts by a roll call vote.

SECTION 2. The limit on the debt of the
United States held by the public shall not be
increased, unless three-fifths of the whole
number of each House shall provide by law
for such an increase by a roll call vote.

SECTION 3. Prior to each fiscal year, the
President shall transmit to the Congress a
proposed budget for the United States
Government for that fiscal year in which
total outlays do not exceed total receipts.

SECTION 4. No bill to increase revenues
shall become law unless approved by a major-
ity of the whole number of each House by a
roll call vote.

SECTION 5. The Congress may waive the
provisions of this article for any fiscal year in
which a declaration of war is in effect. The pro-
visions of this article may be waived for any fis-
cal year in which the United States is engaged
in military conflict which causes an imminent
and serious military threat to national security
and is so declared by a joint resolution, adopt-
ed by a majority of the whole number of each
House, which becomes law.

SECTION 6. The Congress shall enforce
and implement this article by appropriate
legislation, which may rely on estimates of
outlays and receipts.

SECTION 7. Total receipts shall include all
receipts of the United States Government
except those derived from borrowing.  Total
outlays shall include all outlays of the United
States Government except for those for repay-
ment of debt principal.

SECTION 8. This article shall take effect
beginning with fiscal year ____ or with the sec-
ond fiscal year beginning after its ratification,
whichever is later.
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Appendix B: State Constitutional Veto Chart
State Constitutional General Partial Item Reduction Amendatory

Provision Veto Only Veto* Veto Veto Veto
Alabama Const. Art. V
(Executive Department)
§§ 125 and 126 X X
Alaska Const. Art. II, § 15 X X
Arizona Const. Art. 5
(Executive Department), § 7 X
Arkansas Const. Art. 6
(Executive Department), § 17 X
**California Const. Art. 4
(Legislative), § 10(e) X X
**Colorado Const. Art. IV
(Executive Department), § 12 X
**Connecticut Const. Art. 4
(Executive Department), § 16 X
Delaware Const. Art. III, § 18 X
District of Columbia Self-
Government and Governmental
Reorganization Act, Title IV
(District Charter), § 404(f) X
Florida Const. Art. 3, § 8(a) X
Georgia Const. Art. 3
(Legislative Branch), § 5, ¶ 13(e) X
Hawaii Const. Art. III
(Legislature) § 16 X X
**Idaho Const. Art. IV
(Executive Department), § 11 X
Illinois Const. Art. 4
(Legislature), §§ 9(d), 9(e) X X X
Indiana Const. Art. 5
(Executive), § 14 X
Iowa Const. Art. 3
(Legislative Department), § 16 X
Kansas Const. Art. 2, § 14(b) X
Kentucky Const. (Executive
Department), § 88 X
Louisiana Const. Art. 4
(Executive Branch), § 5(G) X
Maine Const. Art. 4, Pt. 3
(Legislative Power), § 2 X
Maryland Const. Art. II, § 17 X
Massachusetts Const. Amend.
Art. §§ 5, 54 X X X
Michigan Const. Art. V, § 19 X
**Minnesota Const. Art. 4
(Legislative Department), § 23 X
Mississippi Const. Art. 4
(Legislative Department), § 73 X
**Missouri Const. Art. 4
(Executive Department), § 26 X X
Montana Const. Art. VI
(The Executive), §§ 10(2), 10(5) X X

Continued
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State Constitutional General Partial Item Reduction Amendatory
Provision Veto Only Veto* Veto Veto Veto

**Nebraska Const. Art. IV
(Executive), § 15 X X
Nevada Const. Art. 4
(Legislative Department), § 35 X
New Hampshire Const. Pt. 2,
Art. 44 X
**New Jersey Const. Art. 5
(Executive), § 1, ¶ 14(f), ¶ 15 X X X
New Mexico Const. Art. IV
(Legislative Department), § 22 X X
**New York Const. Art. 4
(Executive), § 7 X
North Carolina No Veto Power
**North Dakota Const. Art. V
(Executive Branch), § 10 X X
Ohio Const. Art. II
(Legislative), § 16 X
Oklahoma Const. Art. 6
(Executive Department), § 12 X
Oregon Const. Art. V, § 15a X
Pennsylvania Const. Art. 4
(The Executive), § 16 X
Rhode Island Const. Art. 9
(The Executive Power), § 14 X
South Carolina Const. Art. IV
(Executive Department), § 21 X X
South Dakota Const. Art. IV
(Executive Department), § 4 X X
Tennessee Const. Art. 3
(Executive Department), § 18 X X
**Texas Const. Art. 4
(Executive Department), § 14 X
Utah Const. Art. VII
(Executive Department), § 8 X
Vermont Const. Ch. II, § 11 X
Virginia Const. Art. V
(Executive), § 6(b)(iii),
§ 6(c)(iii), § (d) X X
Washington Const. Art. 3
(The Executive), § 12 X X
West Virginia Const. Art. VI, 
§ 51, Subsection D(11) X X
Wisconsin Const. Art. 5 
(Executive), § 10 X
**Wyoming Const. Art. 4 
(Executive Department), § 9 X X

*A partial veto is similar to,  but broader than,  a standard item veto. A partial veto typically authorizes a governor to
veto parts or sections of an appropriations bill that may contain one or more individual spending items.
**These designated states all have express requirements that vetoed or reduced items be separately reconsidered by
the legislature.
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Notes
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federal budget, which for the first time allowed a
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portion of the budget with Social Security surpluses.
See James V. Saturno, “A Balanced Budget
Constitutional Amendment: Background and
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Service Report no. 97-379, March 20, 1997, p. 4.
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Government, Fiscal Year 2004 (Washington:
Government Printing Office, July 2003).
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yeas to 35 nays), June 6, 1996.
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ment.
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18.  William Barr, Statement at Hearing on “The
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before the Committee on the Judiciary of the
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January 5, 1995, pp. 121–22.

19.  See General Accounting Office, “Debt Ceiling:
Analysis of Actions during the 1995–1996 Crisis,”
GAO/AIMD-96-130, August 1996, pp. 2, 36. The
existing debt ceiling, set by Congress at $4.9 trillion
in August 1993, was reached on November 15,
1995, when Secretary of the Treasury Robert Rubin
declared a debt issuance suspension period. The
resulting debt ceiling crisis lasted until March 29,
1996, when Congress raised the ceiling to $5.5 tril-
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lion. During the interim, to raise funds necessary
to honor authorized government obligations, the
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to government trust funds without counting them
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20.  See S. Rept. 105-3, 105th Cong., 1st sess. at
10–13, February 3, 1997.

21.  141 Cong. Rec. S3276 (roll call vote no. 87: 92
yeas to 8 nays), February 28, 1995. By 1997
Senator Nunn had retired, and a similar amend-
ment by Sen. Edward Kennedy (D-Mass.) to limit
enforcement authority to Congress was defeated
by a 61-to-39 vote. 143 Cong. Rec. S1721 (roll call
vote no. 20: 61 yeas to 39 nays to table amend-
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they do “protest too much.” 

23.  141 Cong. Rec. H713 (roll call vote no. 41: 253
yeas to 173 nays), January 26, 1995.

24.  141 Cong. Rec. H770 (roll call vote no. 49: 293
yeas to 139 nays), January 26, 1995.

25.  Although the BBA and line item veto would later
be taken up as separate legislative items, the two con-
cepts were combined in the Contract with America
as a single bill titled “The Fiscal Responsibility Act,”
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27.  Public Law 104-130, 110 Stat. 1200, codified
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