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NEW ASYLUM LAWS
Under mi ni ng an Anerican | deal

by Mchele R Pistone

Executive Summary

Human |ives are being put in danger by the 1996 | nmm gra-
tion Reformand I mmgrant Responsibility Act. The new | aw
contradicts Anerica' s tradition of offering a safe haven to
peopl e fleeing persecution by failing to accommodate the
uni que and often tragic circunmstances that confront those
seeki ng asyl um

The nost danagi ng portion of the 1996 |law is the one-
year filing deadline. Many genui ne asylum seekers wll not
be able to neet the deadline because of the circunstances
they face, including the trauna of torture, the threat of
death, and fear for famly nmenbers who remain in their hone
country.

The 1996 changes were based on a sensationalized and
m sl eadi ng portrayal of U S. asylumlaw. Only about 17,000
people are granted asylumin the United States each year.
Adm nistrative reforns by the Immgration and Naturalization
Service in 1995 closed the major | oophol es that existed at
the tinme, making the 1996 | egislative changes at best unnec-
essary.

M chel e Pistone is an advocacy fellow (1997-99) at the Center
for Applied Legal Studies at Georgetown University Law Cen-
ter. During 1996 she served as the acting |l egal director of
the Lawers Commttee for Human Rights in Washington, D.C
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| nt roducti on

Throughout its history, the United States has been a
refuge for oppressed peoples fromaround the world. The
Pilgrims, the Quakers, the Am sh, and countl ess others cane
to these shores in centuries past, while in the nore recent
past inmm grants have been Cubans, Jews, Southeast Asians,
and others. Wat those diverse people shared was a beli ef
that America could offer themrefuge from gover nment oppres-
si on.

Many people worl dw de today face sim | ar oppression;
they live under governnments that forbid themto freely
exercise rights that Anmericans hold dear as fundanental
freedons and persecute themwhen they try. W grant politi-
cal asylumto such persons: as a nation, we believe that
gover nment oppressi on because of one's race, religion,
political opinion, nationality, or social group is wong.
Qppr essi on underm nes our fundanental values. Thus, we
traditionally have granted sanctuary to victins of human
ri ghts abuses from around the worl d.

Through its refugee and asylum protection policies, the
United States has al ways been at the forefront of protection
i ssues, serving as a |leader in garnering international
attention and responses to refugee and humanitarian emnergen-
cies around the world. Anerica's exanple has great influ-
ence on how other countries respond to refugees.

Notw t hstanding this grand tradition of |eadership in
refugee protection, portions of a |l aw passed by Congress,
the Illegal Immgration Reformand | mm grant Responsibility
Act of 1996 (IIRIRA),! i npose procedural hurdles that in
many cases may prevent genuine victins of persecution from
attaining asylum The intention of the |aw was to reduce
abuses, both real and perceived, in the asylum system even
t hough key reforns had already been made by the I mm gration
and Naturalization Service. |If the new |aw does curb abuse,
it does so only at the price of cutting down on all clains
for asylum-w thout distinguishing between the valid and the
fraudulent. It could damage one of Anmerica's nobl est ide-
al s, being a safe haven for those fleeing repressive govern-
ment s.

The Nature of Governnents
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Ameri cans know and are concerned that governnents
around the world oppress their citizens. W condem the
persecution of Christians and other religious mnorities in
Sudan, Cuba, China, Pakistan, North Korea, and countries
that were part of the Soviet Union. W criticize the Peo-
ple's Republic of China's systematic repression of religious
practices and study by the Ti betan and U gher peoples. W
cringe when we see the suffering of wonen and children
refugees in Somalia and Rwanda, the mass graves in Bosnia,
and the persecution of the Kurds in Irag. W are outraged
by the Chinese governnent's silencing of the student denoc-
racy novenent in Tiananmen Square and the forced abortion
and sterilization of Chinese people who want nore than one
child. And we denounce the practice of genital nutilation
of young girls in Africa and the Mddle East. W see inmages
of human suffering on the evening news, read about the
horrors of human rights abuses daily in newspapers, and
wonder how all that could be happeni ng and what we coul d do
to hel p.

Yet, despite our commtnent to encouraging basic free-
dons of speech, political opinion, and religion, |IIR RA has
i nposed restrictions on the ability of victins of such human
ri ghts abuses to escape governnent-sancti oned oppressi on and
persecution and to seek refuge in the United States.

Ref ugee Protection and Asyl um Law

The U. S. governnent offers protection to those fleeing
persecution under two basic sets of |aws--refugee | aw and
asylumlaw. Modern protection policies were incorporated
into international treaties follow ng the Nazi persecution
of Jews during Wrld War Il. Current U S. asylum]|aw de-
rives fromtwo of those treaties, the 1951 United Nations
Convention Relating to the Status of Refugees and the con-
vention's 1967 protocol. The convention and the protocol
recogni ze states' obligation to provide protection to refu-
gees--individuals who, "owing to a well-founded fear of
bei ng persecuted for reasons of race, religion, nationality,
menbership in a particular social group or political opin-
ion," are outside the country of their nationality and are
"unable or, owmng to such fear, unwilling to avail them
selves of the protection of their home countries.? The
treaties' nost basic requirenent is coommonly referred to as
nonr ef oul ment, the duty not to return a refugee to a country
in which his or her Iife will be threatened.



Page 4

The United States ratified the protocol in [968,2 and
t he nonrefoul mrent and asyl um obligations were made U. S | aw
by the Refugee Act of 1980.4 That act authorizes the at-
torney general to grant asylumto refugees present in the
United States. Those who are not present in the United
States, who are, for instance, in a third country or a
refugee canp, can apply for protection through the overseas
refugee program Under U S. refugee |aw the president, in
consul tation wth Congress, which controls refugee funding,
sets a ceiling on the nunber of refugees America wll| accept
in a given fiscal year.® The president can increase that
nunber in an energency.

Each year, the United States accepts only a snal
fraction of the nunber of refugees and asyl um seekers worl d-
wde. It is estimated that in 1997 there are 14.5 mllion
refugees worl dwide.® Under the Clinton adm nistration, the
nunber of refugee applications approved by the United States
declined 35 percent from 115,330 in fiscal year 1992 to
74,491 in FY96.7 A nuch smaller nunmber were granted asyl um
protection; in FY96, the United States granted asylumto
18, 556 people.?

Though the nunbers of asylum seekers granted protection
each year are small, the range of beliefs protected is
broad. Anmong recent asylum seekers have been Kurds from
| raq and Turkey who were persecuted because of their nation-
ality; Christians from China and the M ddl e East who were
prohi bited frompracticing their religion; Bosnian wonen
who, endangered by their ethnicity, escaped being raped and
killed by the Serbs; Somalis who fled because their famlies
were being annihilated by nenbers of rival clans; journal-

i sts who escaped persecution for criticizing governnent
actions; Chinese famlies who protested forced abortion and
sterilization; and Cubans who protested Castro's dictator-
shi p.

Asyl um Pr ocedur es

Asylum clains are decided in two different procedura
contexts: (1) affirmative applications, whereby the person
takes the initiative and applies for asylumafter arriving
in the United States and before the I NS begi ns any proceed-
ings, and (2) defensive applications, whereby the applica-
tion for asylumis nmade only after the INS has begun pro-
ceedings to renove the person fromthe United States.
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Affirmative clainms are the nore common. People who have
entered the United States, regardless of inmmgration status,
can affirmatively apply for asylum by submtting an asyl um
application to the INS.°® The application formis nine
pages, 1° but successful applications typically contain hun-
dreds of pages of supporting docunentation, including affi-
davits fromthe applicant and fromthe applicant's famly,
col | eagues, or friends; newspaper articles; statenents by
country experts; and reports from human rights organi zati ons
supporting the asylum cl aim

When the INS accepts an affirmative application for
filing, the applicant's local INS asylumoffice schedul es an
interview for the asylum applicant with an asylum officer,
typically within 45 days of receiving the application.
During the nonadversarial interview, the applicant is ques-
tioned about his or her asylumclaim An applicant who does
not speak English can bring a friend, relative, or inter-
preter to translate. The applicant can al so be represented
by counsel. At the conclusion, the applicant is typically
asked to return to the asylumoffice on a certain date,
usually within three weeks, to obtain the decision in the
case.

If asylumis granted, the applicant is then authorized
to apply for a work permt, and one year after receiving
asylum to apply for permanent residency. After being
granted asylum he or she can apply for asylumfor a spouse
and children. ?

| f asylumis not granted, the applicant is then re-
quired to acknow edge recei pt of a notice to appear at pro-
ceedings to renove®® himor her fromthe United States. !
Such proceedings to return an applicant to the country of

nationality begin imediately. |Immgration judges in the
Executive Ofice of Immgration Review (within the U S
Departnent of Justice) preside over the proceedings. In the

proceedi ngs, refugees can renew their application for asylum
as a defense to renoval, and the application is reviewed
again. The proceedings, before an inm gration judge, are
adversarial; the asylum applicants can be represented by
counsel and can present and cross-exan ne w tnesses.

Asyl um seekers apprehended by the INS, whether at a
U.S. border, a port of entry, or within the United States,
cannot affirmatively apply for asylumw th the INS asyl um
office. Rather, they are typically detained and renoval
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proceedi ngs are begun imrediately after their arrival or
apprehensi on. Those individuals can apply for asylumonly
as a defense against renoval during proceedings to deport
themto their country of nationality.

Asvlumin Perspective

Contrary to popular belief, it is not easy to get
political asylum Approximtely four of five affirmative
asyl um applications are rejected by the U S. governnent.?
That fortunate one does not swell the population; only
18,556 people were granted asylumin FY96 by INS and i nm -
gration judges conbined,® a small nunber conpared with a
U.S. popul ation of nore than 260 m i on.

However, taking a sober |ook at statistics is not often
on policymakers' m nds, given sone sensationalistic news
accounts. A 1993 portrayal of U S. asylum | aw broadcast on
60 M nutes typifies such accounts. That report created the
inpression that few, if any, clains of asylumin the United
States are legitimte.

The 60 M nutes story enphasi zed the fact that Sheik
Orar Abdel - Rahman, who was suspected of being connected to
the Wrld Trade Center bonbing, had applied for political
asylumin the United States. The story spotlighted the
asylum system Such stories are what many | awrakers think
of first when they think about political asylum

But the tone of the story was inaccurate and m sl ead-
ing. That tone was set at the beginning of the program
when the preview quoted a representative fromthe Federation
for Arerican Immgration Reform (FAIR): "Every single person
on the planet Earth, if he gets into this country, can stay
indefinitely by saying two magic words: political asylum"?
That preview made it seemthat asylum seekers can effort-
|l essly create a new life: whether they are persecuted or
not, all they need to do is say the two nagi ¢ words and- -
abracadabra--they get political asylum That inpression was
rei nforced throughout the program by continual references to
the "two magi ¢ words" even though the programultimtely
recogni zed that asylum seekers can stay in the United States
only until the INS gets around to hearing their clains.

That tone is not surprising because the only indepen-
dent organi zation quoted is FAIR an organi zati on w dely
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known to oppose the political asylumsystem The program
did not include the opinion of anybody who works with polit-
ical asylum applicants to get the opposite perspective.

Not only did the tone m slead, but the story outright
m srepresented facts. For exanple, the story clainmed that
of the 100, 000 asylum applications filed each year only
"1, 2 percent" of those people were legitimately fleeing
persecution.® Reality was quite different. |Immgration
courts approved 19 percent of asylum applications in 1992,
the year before the report was aired and the same year the
I NS approved 35 percent of affirmative applications.?®®
Mor eover, many of those who do not receive asylum nmay act u-
ally be fleeing persecution but either do not neet the
threshold i nposed by U S. |aw or do not possess adequate
| egal counsel to convince the INS or an immgration judge of
the nmerits of their clains.

Though i naccurate and m sl eading, the 60 M nutes report
has franed the asylum debate in Congress and the adm nistra-
tion. Soon after the report was first aired, |awrakers
exam ned the asyl um process and decl ared that the system
needed to be changed. That diagnosis occurred in the con-
text of broader immgration reformlegislation, which was
noti vated by strong concern in many parts of the country
about the influx of undocunented immgrants into the United
States--a concern that inmm grants were changing the culture
for the worse and taking jobs away from native-born Aneri -
cans.

Debat e ensued and often grew heated. The charge was
made that the asylum systemwas out of control. Detractors
of the system argued that asylumis a growth industry and
that many asyl um seekers were using the systemas a shortcut
to permanent residency. Detractors used the stories of the
Wrl d Trade Center bonbers to illustrate that asylum seekers
general ly cannot be trusted and are not worthy of protec-
tion; they also asserted that other refugees are econonc
m grants, rather than victins of human rights abuses, and
therefore do not qualify for protection. Responding to such
i ssues, |awrakers began to craft legislation to fix the
percei ved problens with the asylum process that 60 M nutes
had hi ghl i ght ed.

But before the legislation could nmake its way through
Congress, the INS itself responded to the concerns and in
January 1995 overhaul ed its asylum procedures. New regul a-
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tions in 1995 established procedures permtting the speedy
identification and granting of neritorious clains, the
referral of all other clains to immgration court for pro-
ceedings to renove people fromthe United States, and the
stream i ning of asylum procedures to help asylumofficers
keep current with incom ng applications.? The INS in-
creased its asylumofficer corps and the Departnent of
Justice hired nore inmgration judges to adjudicate asyl um
applications nore quickly. The 1995 reqgul ations also elim -
nated the automatic grant of a work permt when an applica-
tion for asylumis filed. Instead, a procedure was estab-
i shed whereby nost work permts are not granted until after
a person receives asylumor the application has been on file
with the INS for 180 days.?' Consequently, the prospect of
recei ving work authorization, |ong perceived as a nmagnet for
frivol ous asylumclains, was elimnm nated.

Those reforns worked. New asylum applications declined
by nore than 60 percent, yet existing clains are currently
being heard in record nunbers.?> |n 1994, before the re-
forms took effect, nore than 123,500 affirmative asyl um
applications were filed wwth the INS. In contrast, in 1996,
the year after the regulations took effect, there were fewer
t han 50,000 affirmative applications. The approval rate
al so increased from 15 percent in 1994 to 26 percent in 1996
for applications filed after the 1995 reforns took ef-
fect.?® Equally significant, since inplenenting the 1995
regul ations, the INS has been adjudicating new clains for
asylumwi thin 60 days of their receipt, a dramatic reduction
fromthe nonths (and sonetinmes years) the INS needed to
adj udi cate clains before reform?2 Because there are now
nore asylum officers and imm gration judges, the nunber of
asyl um cases conpleted in a year has nore than doubl ed.

Besi des keeping current with newly filed applications, the
INS i s working through its backl ogged cases in record num
bers. Thus did the 1995 regulatory reforns respond to and
sol ve many of the perceived problens with the asyl um system

Facts Colliding with Congressi onal Acts

New facts and changed circunstances, one m ght think,
woul d have | ed Congress to reexamne its proposed changes to
asylumlaw. After all, the INS had already instituted the
necessary refornms. Problens in the asylum system were
| argely solved. Yet such new information did not interfere
with the desire to pass a | aw anyway: |1 R RA becane law in
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Septenber 1996. The nost onerous and potentially damagi ng
of the asylumreforns enacted are (1) the inposition of a
deadline for the subm ssion of all asylum applications and
(2) the creation of expedited procedures to renove and send
back to their countries of nationality people w thout the
requi red docunments who are seeking entry to the United
States. Beginning April 2, 1998, people who want to apply
for asylum (either affirmatively or as a defense to renoval)
must file an application with the INS within one year of
arriving in the United States, subject to changed and ex-
traordi nary circunstances.? The expedited renoval provi-
sions took effect on April 1, 1997.

The expedited procedures are designed to renove aliens
who arrive in the United States w thout proper travel docu-
nent s or who are suspected of carrying docunents that were
procured by fraud? and who m ght not be fleeing persecu-
tion. A single immgration officer at an airport or other
port of entry will screen each nenber of that class of
arriving aliens to determ ne whether soneone intends to
apply for asylumor fears persecution.?® |f the officer
t hi nks that the person does not fear persecution, he or she
will order the person sumarily renoved fromthe United
States and bar himor her fromreentering for five years,
wi t hout any further hearing or judicial oversight.

Those people arriving who do express fear or want to
apply for asylumw |l imrediately be transferred to a deten-
tion center. There an asylumofficer will conduct an inter-
view to determ ne whether the person has a "credible fear”
of persecution.

| f the asylumofficer determ nes that the person does
not have a credi ble fear of persecution, then that person
must affirmatively request a review by an inmm gration judge.
There is no right to judicial review ?® The review before
the immgration judge is expedited and limted. That is,
the review nust be concluded no | ater than seven days after
the credible fear determ nati on and need not even be con-
ducted in person; it can be conducted by tel ephone or video
connection. Asylum seekers cannot be represented by | egal
counsel at the immgration judge review (although counsel
may be present), may not present evidence, and may not cal
witnesses.?* In nmany instances, they will not be rel eased
fromdetention until they are granted asylum by an inmm gra-
tion judge.
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However, only if the asylumofficer believes that the
person being interviewed does have a credi ble fear of perse-
cution wll that person be permtted to present a claimfor
asylum He or she will probably be in detention until
asylumis granted.

Those procedures are al so being used to bar ordinary
busi ness travelers and tourists with valid visas fromenter-
ing the country. For exanple, if an inmgration officer
suspects that soneone intends to enter the United States for
reasons ot her than what he or she had explained to the U. S
Enbassy abroad when applying for the visa, the officer can
order the person renoved. The officer need not prove to any
judge or other tribunal that suspicions are well founded,
the decision is the officer's, subject to a cursory paper
review by the supervisor. Finally, the person who is re-
noved, even an executive business traveler who is on a
legitimate buying trip and has a valid nmultiuse visa, wll
be returned to his or her home country and barred from
reentering the United States for five years.3

Problens with the New Law

At first glance, the anendnents to the Inmm gration and
Nationality Act may seemreasonable. Filing deadlines, for
exanpl e, apply to many areas of the law, so why not to
asyl um applications? Furthernore, why should the United
States not closely scrutinize people arriving at her door
wi th no docunents or with fal se docunents? Wen the United
States finds people here w thout perm ssion, why not quickly
ask them what they want and, if they cannot explain them
selves, turn them away as the | egislation demands?

The answer is threefold. First, the one-year filing
deadl i ne and expedited renpoval procedures wll inpede the
progress made by the INS regulatory refornms. |[|ndeed, the
expedi ted renoval provisions have already proved wasteful.
In some regions of the United States, asylumofficers, who
customarily conplete three affirmative asylumintervi ews and
t he acconpanyi ng paperwork in one day, can conplete only one
interview a day when they nust travel to distant detention
centers to conduct credible fear interviews.* Simlarly,
once the deadline becones effective, the INS will have to
di vert resources from adjudicating the nerits of asylum
clainms to adjudicating the tinmeliness of filing. That is
why Doris Meissner, conm ssioner of the INS, vehenently
opposed the inposition of a deadline, saying that it would
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"frustrate and hanper [the INS reform efforts.” She com
pl ai ned that the deadline was "an idea that is born of
assunptions about a systemin the past that wasn't working
effectively."* Although a diagnosis that the asylum sys-
tem needed surgery may have been accurate at the begi nning
of the dinton adm nistration, the surgery was effectively
performed by the 1995 regul ations. |ndeed, the mal ady that
preci pitated the new regul ati ons had been | argely cured,
even before the new | aw t ook effect, 3 nmaking the surgica
procedures called for by the new | aw redundant and thus
wasteful of limted INS resources. ®

Second, the new expedited renpval procedures sinply are
not adequate for the task. The nost fundanental reason we
grant asylum protection to people fleeing governnment oppres-
sion is that, otherw se, innocent people will die. Under
the new | aw, however, we have underm ned that tradition by
creating expedited procedures that increase the |ikelihood
of returning people to probable danger or death, after
m ni mal questioning. The expedited renoval procedures
essentially equal capital punishnent in a procedural setting
with fewer protections than we afford an ordinary traffic
violator. Arriving asylum seekers are not given notice of
their rights before the initial screening process in second-
ary inspections, the opportunity to contact famly or
friends or to be represented by counsel before the initial
screening interview, the right to appeal a negative credible
fear finding to a judge, or access to in-person interpreta-
tion at any stage of the process. Mdyreover, the INS con-
ducts the entire process behind closed doors; it has pre-
vent ed nongover nnent al organi zations from observing or
nmoni toring the new procedures being inplenented.

Third, the conditions and circunstances surrounding the
flight of asylum seekers prevent themfrom being able to
handl e the types of matters we would commonly expect ot her
arriving immgrants to be able to. Mst asylum seekers are
really quite different fromthe i mage we may have of them
One's first thoughts may be of fanpus asyl um seekers--a
Russi an ball et dancer or an Iraqi Aynpic weight lifter--and
ot her people who decide to seek asylumin the United States
before | eaving their hone countries and who are received by
the United States with open arnms. Such high-profile people
may have little difficulty obtaining proper travel docu-
ments, establishing their clainms for asylumimredi ately on
departing an airplane, or filing their political asylum
applications shortly after arriving in the United States.



Page 12

Unfortunately, the fanous cases are not typical. From
t he nonent nost asyl um seekers begin their flight from
persecution, they are focused on nere survival .3 They are
typically running away from personal danger and are prinmari-
Iy concerned with saving their lives.3* \Wen they arrive in
the United States, they often cannot express their fears of
persecution imediately or neet the application filing
deadl i ne necessary for asylum protection. Because many
asyl um seekers have been persecuted by their governnents,
t hey genuinely fear governnent officials and are unable or
unwi Il ling to tell the truth about their persecution to
anyone they do not know and trust, let alone a uniforned
official. Having been tortured or severely persecuted, many
suffer fromnental disorders that inpede their ability to
tal k about what happened to them

Mor eover, those who travel w thout proper docunents
often do so out of necessity because their governnents,
whi ch woul d normally grant them such docunents, may al so be
their persecutors. It is unrealistic to expect those people
to ask their governnent for travel docunents so that they
can flee the country or to require themto show their own
passports to their persecutor at flight. Sinply having such
docunents with them woul d endanger their lives. Such facts,
di scussed at greater length in the follow ng
par agr aphs, reveal that IIRIRA's apparently innocuous reforns
are quite harsh indeed.

Traunma of Persecution |Is Overwhel ni ng

Torture victinms, commonly thought of as the nost de-
serving asylum applicants, typically cannot speak about
their persecution for sonme time after arriving in the United
States. They may have great difficulty relating the details
of their persecution to their counsel or to U S. authorities
until they have recovered fromthe trauma, sonetines nonths
or years after arriving in the United States. Many suffer
fromsevere nenory | oss, depression, unresponsiveness, m s-
trust, flashbacks, and physi ol ogi cal synptons when recalling
the traumatic events.3 The synptons are often so over-
whel ming that they cloud the sufferer's ability to seek
asylum protection, primarily because he or she needs to
suppress nenories of the episodes to recover fromthe trau-
ma. 3 Whnen who have been beaten and raped as a form of
persecution may need nonths of therapy to enable themto
speak about the episodes. They typically m strust others,
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particularly men, or feel responsible for or ashaned of what
happened to them Many al so suffer from ni ghtmares, depres-
sion, and extrene isolation.?

G ven that asyl um proceedi ngs hinge on the applicant's
credibility, consistency, and deneanor, and on the discus-
sion of the details of persecution,* the filing deadline
and expedited renoval processes in the new | aw may precl ude
victinms of torture and those who suffer from posttraunmatic
stress di sorder (PTSD) from gaining asylum protection. Such
victinms rarely woul d be physically or psychol ogically able
to establish their cases while suffering fromthe nental
di sorders that result fromtheir persecution

For exanpl e, Joseph, % a practicing Jehovah's Wtness
and journalist, was inprisoned and tortured in Zaire because
of his religious beliefs and for articles he wote criticiz-
ing his governnent's killing of students during a political
denonstration. Wile Joseph was inprisoned, guards raped
him applied electrical shocks to his genitals, and repeat-
edly beat him Fearing for his |life, he fled to the United
States. For several nonths after he arrived here, Joseph
was unable to discuss the persecution and torture he suf-
fered in Zaire. Hi s representatives attribute such inabili-
ty to a religious prohibition on the use of the words neces-
sary to describe the nethods used to torture him and to the

pain of reliving his persecution whenever he renenbered
it.*

Joshua P. Davis, a fornmer advocacy fell ow at Georget own
University Law Center, wote

Joseph coul d not have hurried this process.
He did not know enough to apply for political
asylum pronptly after his arrival in the United
States. . . . Even if he had | earned about the
asylum system he needed tinme to find the help
necessary for himto put a proper application
together. But nost inportant, even with profes-
si onal assistance, he needed many nonths to summon
up enough of his ravaged strength to expl ain what
had happened to him The very hel pl essness t hat
makes Joseph so clearly worthy of his political
asylum al so made it inpossible for himto apply
shortly after his arrival in the United States.
Joseph applied for political asylumas quickly as
he could. Even with the help of |aw school stu-
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dents, a luxury nost applicants for political
asyl um do not have, it took himover a year to
apply for asylum #*

Asyl um Seekers Fear Retributi on Back Hone

Whereas few applicants for asylumare able to tal k
about their persecution soon after they arrive in the United
States, those who are able to may have other valid reasons
for not wanting to i medi ately request asylum Many victins
of persecution fear that the governnent in their home coun-
tries will learn about their efforts to seek asylum protec-
tion in the United States and retaliate against the famly,
friends, and coll eagues they |eft behind.

After one of ny clients fled his hone country, in fear
for his |life (governnment officials beat and harassed himfor
participating in a denonstration denouncing the governnent's
treatment of people fromhis ethnic group), the governnent
repeatedly threatened his wfe and two young children. He
was forced to | eave them at honme because he had to flee so
qui ckly. Governnment officials beat one of his sons and
broke into and ransacked his famly's hone on nunerous
occasions. Then, when ny client participated in denonstra-
tions denouncing his home country's governnment while he was
living in the United States, government officials again
broke into his famly's hone in the mddle of the night and
interrogated his wi fe about her husband's activities.

During the interrogation, they even nentioned that they knew
about his participation in the denonstration in the United
States. As a result, nmy client feared that his governnent
was as aware of his every nove while he was living in the
United States as it had been when he lived at hone. He is
still so concerned about possible retaliation against his
famly and his own vulnerability that he asked that neither
his name nor his country be identified here.

Asylumls Viewed as a Last Resort

Many asyl um seekers view asylumas a |ast resort. They
woul d prefer to return to their home country if possible and
therefore they often wait to see whether the conditions at
home will inprove. Only after acknow edging that the situa-
tion at home will not change do they apply, reluctantly, for
asyl um
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Oten, a repressive governnment will use the fact that
an individual received asylumprotection to discredit the
applicant's activities that led to his or her persecution in
the honme country. For instance, if a political activist
decided to seek political asylumin a third country, the
mere fact that he applied for political asylumcould be used
to discredit himanong his foll owers back honme. One deno-
cratically elected official who was ousted by a coup in his
home country felt that the situation at home woul d i nprove
shortly after he fled to the United States. Because he
woul d have preferred to return hone and assune his govern-
ment position, he intentionally delayed applying for asylum
for several years. Years |later, when the situation stil
did not inprove, he reluctantly applied for asylum But
time was required to get legal representation and prepare
the asylumapplication. |If the |aw had been in effect
during that period, the one-year application deadline would
have dashed any hope the elected official had of returning
to his country.

Fear Oten Imbbilizes Asyl um Seekers

The fear of not receiving asylum and thus having to
return to their hone country often inhibits genuine victins
of human rights abuses fromeven trying to seek asyl um
protection. So overwhelmng is that fear to sone victins
that it is not until nonths and sonetines years after they
first arrive in the United States that they are confortable
enough to apply for asylum The stories of Rita and Edward
illustrate the insecurity such asylum seekers feel.

Rita fled Guatemala after nmen in mlitary uniforns
broke into her honme and beat and ki dnapped her husband, a
Christian Denocratic Party activist, accusing himof being a
guerrilla. Rita was warned by her famly and nei ghbors that
the mlitary al so had been | ooking for her because they
m st akenly suspected her of also being involved in the
party's activities. She immediately fled with her children
to the United States, but for several years she was unw | -
ing and afraid to tell anyone about what had happened to
her. In fact, her fear pronpted her to cancel several
appointments with a |l egal representative. She applied for
asylumonly after she was apprehended by the inmm gration
service, and it was granted. She has not heard any news of
her husband since she fled.
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Simlarly, Edward was arrested, along with his father
(a Muslimpreacher) and brother, by the Sudanese arny after
t hey organi zed a protest of an arny attack on a Nuba Chri s-
tian transport truck. They were taken to an arny base,
where Edward was held in solitary confinement and tortured
for nore than four nonths. A nonth after his son's rel ease,
Edward's father was executed at the El Fashcar prison.
Edward i medi ately went into hiding and a few nonths | ater,
in August 1986, fled to the United States. He did not apply
for asylumuntil nore than six years later. Wen asked
about that delay, he explained that he did not understand
the asylum process, did not have access to a representative,
was afraid of being returned, and had been suffering from
depr essi on.

Many asyl um seekers are unaware of asylum protection.
Dougl as, a student at Nigeria s Ahmadu Bell o University, was
arrested and inprisoned by the State Security Service after
he participated in a nationw de protest denouncing a govern-
ment economic program He was interrogated and beaten for
two days in prison. Following his rel ease, Douglas partici-
pated in anot her denonstration. After that, the SSS started
arresting all of the participants. Menbers of the SSS beat
his father, demandi ng information about Dougl as's where-
abouts, and ransacked his father's house. Afraid that he
woul d again be arrested and tortured, Douglas fled to the
United States in 1990. He did not know about the asyl um
procedures when he arrived, and once he did | earn about
asylum protection, he did not apply, for fear of not being
granted asylum and thus being returned to torture and perse-
cution. It was not until five years later, when the INS
apprehended him that he applied for asylum

Asyl um Representation |Is Scarce

Once an asyl um seeker has decided to apply for asylum
it takes tine to establish the claim“ The person often
must rely on pro bono representation, which, |ike nost free
services, is scarce. For exanple, it takes the average
client of the Lawers Committee for Human Ri ghts* 14 nonths
after arriving in the United States to seek professional
assi stance, and another 2 nonths for the case to be assigned
to an attorney.% Such time lines are typical

Even after a pro bono attorney has been retained, the
preparation process is lengthy. Asylum adjudicators often
do not have access to witnesses or witten accounts of the
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applicant's persecution, which are typically used in other
| egal proceedings for independent verification.*® As a re-
sult, judgnents on whether an asylum applicant has sati s-
fied the standard for a grant of asylumoften hinge on the
testimony of the asylum applicant--particularly his or her
credibility and denmeanor, the |level of detail of the ac-
count, and whet her the account of persecution is inherently
consi stent. 4 Supporting docunentation, although not man-
datory, is also especially hel pful to adjudicators.®

| ndeed, experience shows that supporting docunents are
usually vital to the success of an asylumclaim?5!

Successful applications, affirmative and def ensi ve,
typically feature hundreds of pages of supporting docunenta-
tion. As nentioned earlier, the contents include affidavits
fromthe applicant and fromthe applicant's famly, col-
| eagues, or friends; newspaper articles; statenents by
country experts; and reports from human rights organi zati ons
supporting the asylumclaim Unlike other legal briefs or
applications, nuch of the supporting docunentation for an
asylumapplication is not readily available in the United
States and therefore may need to be obtained fromsources in
the applicant's honme country--a process that often takes
nmont hs.

Applicant affidavits also take tine to prepare, partic-
ularly if the client does not speak English fluently. For
instance, if the client's native | anguage is not w dely
spoken, it is difficult to find translators. Wen a trans-
lator is finally located, it often requires numerous neet-
ings before the client can understand the conplicated proc-
ess and the attorney can gather sufficient information for
the affidavit.

G ven that the systemrelies heavily on the applicant's
ability to communi cate coherently regardi ng the cl ai mof
persecution, any barrier to that ability, either because the
applicant suffers from PTSD, is not properly represented, or
is not prepared to discuss the details of his or her case,
i's counterproductive.

Criticismof the Scope of Asylum

Contributing to the perception that the asylum system
is out of control are m sguided argunents regarding the
scope of asylum protection. Argunents have been nade that
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the definition of asylum has been expanded unreasonably,
potentially opening the asylum fl oodgates to | arge cl asses
of undeserving applicants. Those argunents are particularly
directed at decisions concerning gender-based and sexual
orientation clains. >?

For exanpl e, gender-based clains such as that of Fau-
zi ya Kasinga have been criticized because of their potential
i npact on and significance to all African wonen. Fauziya
fl ed her hone country of Togo after being forced to becone
the fourth wife of a much older nan, and a few days before
she was to be forced to have her genitals mutilated in
accordance with a tribal custom?® Fearing fermale genita
mutil ation, which she knew had killed or severely injured
many African wonen, she fled to the United States. She
| ater said that she did not even know about asyl um protec-
tion until after she fled Togo.% She was ultimately grant-
ed asyl um 55

Criticismof asylumclains based on fenmal e genital
mutilation is due to the fear that the laww Il lure nore
gender - based clainms than the country could support. Yet the
argunment is not supported by fact. Canada pronul gated
gui del i nes concerni ng gender-based asylumclains in 1993.
From 1993 and 1995, only approximately 1 percent of al
grants of asylumin Canada were based on gender.®* Wy so
few? Gender-based persecution prevails in paternalistic
soci eties where wonen have |imted freedons and rights.
Wnen's traditional roles in those societies | eave themw th
limted power or resources to escape their situations.

Not wi t hst andi ng the | evel of their persecution, few can nmake
it to the United States or to Canada.

Simlar criticismhas al so been directed at deci sions
granting asylumon the basis of sexual orientation. The
argunent is made that the grant of such clains will spur
additional clainms and that the decisions go beyond the
original intent of asylum?® Again the assertions are not
supported by fact.

Qoviously, if all that was necessary to gain asylumin
the United States was a sinple assertion that a person was
gay, there would already have been perhaps mllions of
clainms annually. In fact, fewer than 50 individuals have
been granted asylumin the United States on the basis of
sexual orientation.® All of those cases involved people
who were persecuted by a governnent entity because of their
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sexual orientation. That finding conforms with the original
intent of asylum-to grant refuge to people who are perse-
cuted by their governnent or a group the governnent is
unable or unwilling to control because of (anong other
things) their menbership in a social group. The assunption
behind the criticismis that the grant of asylumin those
cases was based solely on the applicant's assertion on
sexual orientation. But that assunption is wholly m sqguid-
ed. People who have been granted asylum on the grounds of
sexual orientation include those who were tortured, sexually
abused, or otherw se persecuted either because of their
sexual orientation or activismfor honosexual rights.

One Brazilian man who was granted asylum on the basis
of sexual orientation explained during his inmmgration
hearing that he and friends had been conversing in a public
square when the police arrested them for no apparent rea-
son.® They were then forced into a jail cell with six
crimnals who were told by the commandi ng officer, "Here
cone your girlfriends. Rape them and do what you want with
them"™ The crimnals then descended on the nen, forcing
themto performoral sex and raping them On another occa-
sion, the applicant was forced at gunpoint to perform oral
sex on two uniformed police officers. He explained at his
immgration hearing that "the police had allowed if not
encouraged the crimnals to sexually abuse [himand his
friends] as punishnment for [their] actual and suspected
honosexual ity. "% Because the police were his persecutors,
fear of reprisal made himfeel helpless to seek redress. |If
t hose asyl um seekers and col | eagues have been persecuted or
tortured because of their sexual orientation, then their
clains fit into the scope of persecution, as defined by
i nternational and donestic | aw

How t he Probl ens Can Be Sol ved

Throughout this paper the |egislative changes in U S.
asylum | aw have been |ikened to unnecessary surgery foll ow
ing an outdated diagnosis and perfornmed with an ax rather
than a scalpel. To review, the |egislative changes were
redundant and therefore unnecessary: The 1995 INS regul atory
reforns nmended many of the perceived problems with the
system The changes were designed on a di agnosis made
before the effect of the 1995 regul ati ons coul d be eval uat -
ed, and by the tine the changes were nade the di agnosis was
outdated. Thus, when the surgery was finally perforned, it
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was done with little regard for the real-life consequences
t o genui ne refugees.

To take the surgery analogy further, the prognosis for
genuine victins of human rights abuses is bleak. To be
bl unt, because of the legislation, many people will die.
Some people with valid clains for asylumw || be prevented
fromapplying within the required one year: technical defi-
ciencies in their applications may delay them Qhers, such
as torture and rape victins whose persecution was the nost
traumatic, wll be renoved fromthe United States even
before they can present an asylumclaim they will have been
afraid or unable to explain their fear of persecution to a
uniformed imm gration officer at the airport shortly after
their stressful flight from persecution, or they wll have
been too ashamed to tal k about their persecution at all.

We have heard nore and nore horror stories of m stakes
the INS has made in the expedited renoval process. Sonme
i nvol ved business travelers renoved fromthe United States
and barred fromreentering for five years because a single
immgration officer suspected that they had fraudulently
procured their travel docunents. Oher m stakes involved
asyl um seekers who were returned to their honme countries to
face continued persecution. Those are the stories we know
about. Because the INS has prevented i ndependent nonitoring
or observation, one can only imgi ne how many ot her people
have been returned unnoticed to continued persecution or
death. Yet the m stakes nade under the expedited renova
provi sions represent only one type of problem The one-year
filing deadline, which has not even taken effect yet, wll
aggravate the probl ens.

Can the "patients” in the circunstances we have exam
i ned be saved? Yes. In the short term the INS should
i ncl ude fundamental protections for asylum seekers in its
final inplenmenting regulations and practices, due to be
released in early 1998. Such protections shoul d be desi gned
to reduce the likelihood that genuine victins of persecution
w Il be sent back to their home countries before they are
able to present a thorough claimfor asylum and that those
who enter the United States will not be prevented from
appl yi ng because of a technical defect in their applica-
tions. Indeed, Sen. Orin G Hatch (R Utah) expressed his
nonr ef oul ment concerns by conmtting "to ensuring that those
with legitimate clains for asylumare not returned to perse-
cution, particularly for technical deficiencies."®!
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The I NS can include protections in the inplenenting
regul ations and practice of the expedited renoval process to
enhance self-identification by those who have valid asyl um
claims. Those protections would include

* information about the asylum process and asyl um seek-
ers' right to seek asylum protection before the expe-
dited renoval process is begun in secondary inspec-
tions;

* allow ng access to counsel, famly nenbers, and
friends--beginning in secondary inspections--who woul d
be able to assist arriving aliens by explaining the
right to asylum protections and the inportance of
revealing the truth about any fears of persecution or
clains for asylum and

* humanitarian treatnment of people on arrival at our
borders, including freedomfromstrip searches and
handcuffing; and the provision of food, drink, and the
opportunity to rest fromtheir flight before they are
asked questions about their persecution.

In the long term the best renmedy would be to elim -
nate, through legislation, the filing deadline and expedited
removal provisions. The Freedom from Religious Persecution
Act introduced in Congress in 1997 seens to inplicitly
recogni ze the problens |1 RIRA created. That act would rel ax
the procedures for admtting asyl um seekers who have suf -
fered persecution for their beliefs--a provision that is a
wel come acknowl edgnent that the new rules do not protect
refugees and asyl um seekers.® Those | aws, which are un-
necessary as well as broad and arbitrary as currently draft-
ed, serve no real policy purpose. They should be del eted
entirely fromthe statute.

Short of elimnating the newrules, the filing deadline
and expedited renoval provisions should be anended to | essen
the likelihood that genuine asylum seekers will be m stak-
enly returned. Two sinple anendnents to the asylum | aws
coul d acconplish that. ©One would involve inposing the
deadline only on applications filed as a defense to renoval,
so that those who file for asylumby affirmatively present-
ing thenselves to the INS are not subject to the deadline.®
That way those who have valid clains and are willing to take
t he chance of being identified by the INS, and renoved if
their application is unsuccessful, wll have the ability,
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i ndeed the incentive, to identify thenselves to the |INS.

Mor eover, valid asylumclaimants would not be deni ed access
to protection sinply because they failed to neet an arbi -
trary filing deadline.

A second anmendnent would pertain to the expedited
removal procedures. Those procedures would be limted to
energency situations in which the nunber of arriving aliens
i ncreases dramatically within a brief period, thereby over-
whel mi ng the regul ar asyl um adj udi cati on processes. |In such
enmergency situations, the attorney general could use an
expedi ted renoval procedure to screen clearly frivol ous and
unfounded claimants. That limtation would be consi stent
with the policy objective of elimnating fraud, by subject-
ing arriving aliens with mani festly unfounded clains to the
expedited renoval process. Yet it would also nore effec-
tively safeguard against the renoval of claimants who have
legitimate clains but who are unable to articulate the claim
in detail shortly after arriving. That nethod is also pref-
erable to the ad hoc responses of the United States to
recent mass mgrations.

Concl usi on

The current anti-immgrant trend should not be permt-
ted to dimnish the valued role of the United States as a
haven for denocracy and fundanental freedom Since before
America' s founding, people have fled to this land to escape
persecution by their governnments at honme. \Wether from
Engl and, Germany, Russia, or Africa, refugees recognize that
the U S. governnent acknow edges and respects their right to
bel i eve what they believe and to be who they are, free from
oppr essi on.

In keeping with Anerica's tradition, every effort
shoul d be made to | essen the random i npact of the new | aws
on genuine victins of human rights abuses. That can be
achieved in the short termby including safeguards to pro-
tect genui ne asylum seekers in the asylum and expedited
removal processes. The safeguards woul d be designed to
prevent the return of genuine victinms of human rights abuses
to countries where they would face persecution, torture, or
death. In the long term the utility of the provisions
shoul d be revisited. Let us not end Anerica's ideal of
offering a haven to the world s oppressed.
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