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Legal Immigration Will Resolve
America’s Real Border Problems

By Davip J. Bier

EXECUTIVE SUMMARY

he U.S. government has allowed its asy-

lum and border processing system to be-

come overwhelmed. Central Americans

are crossing illegally and often relying on

asylum and other processing procedures
at the border because they are virtually the only ways
for them to enter the United States. After numerous
failed attempts to deter the flow or restrict asylum, the
most realistic and humane way to control the border is
for Congress and the administration to channel future
immigrants into an orderly legal structure for coming to
the country:.

Five reforms would make the asylum system manage-
able again and restore control over the border:

1. Humanitarian parole: Waive entry restrictions for
Central Americans in the backlogged green card lines and
with family legally in the United States.

2. Private refugee sponsorship: Allow U.S. residents

and organizations to sponsor refugees from abroad as the
State Department had planned in 2016.

3. Guest worker expansion: Expand the H-2A and
H-2B seasonal worker programs to year-round jobs for
Central Americans and waive the H-2B cap.

4. Legalization: Legalize illegal immigrants who have
no serious criminal convictions and let them reunite with
their spouses and children, eliminating the network for
future illegal immigration.

5. Processing at ports: Remove the cap on asylum
seekers at ports of entry, process 100 percent of their
claims there, and release them with an employment
authorization document contingent on them appearing
in court.

These reforms will not stop all asylum seekers, but
they will redirect enough of the flow into other legal
channels to make the asylum process manageable again
tor U.S. authorities.

David J. Bier is an immigration policy analyst at the Cato Institute’s Center for Global Liberty and Prosperity.
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INTRODUCTION

“We were looking for the immigration of-
fice,” Elmer Danilo Diaz Hernédndez told a
Border Patrol agent after he crossed the bor-
der illegally with his 13-year-old son in 2018."
Like Herndndez, 70 percent of immigrants
who cross the U.S.-Mexico border this year
will not seek to evade detection, according to
the Department of Homeland Security” In-
stead, they will intentionally seek out Border
Patrol, treating the enforcement agency as an
“immigration office”—a part of the Jega/ U.S.
immigration system. In Texas, immigrants
line up at the border fence’s gate, which—
because the fence is on the U.S. side of the
Rio Grande—the agents open to process
those waiting to be “apprehended.”

The vast majority of immigrants coming to
the U.S.-Mexico border clearly want the op-
portunity to enter a legal process, and many of
them are accessing the only legal process avail-
able to them: asylum and related procedures.
While US. law permits the fast removal of
any noncitizen stopped at the border without
documents, this rule has two exceptions. The
exceptions apply to asylum seekers and their
minor children who demonstrate a credible

Figure 1

fear of persecution in their home country and
to unaccompanied children arriving without
their parents.* Moreover, the government
has also released parents who arrive with mi-
nor children (i.e., families) without screening
them for asylum when it has run out of space
to hold them for asylum interviews.’

Figure 1 shows how the numbers of asylum
seekers, unaccompanied children, and families
apprehended by Border Patrol by year have
increased since 2009. By the end of 2019, the
United States will have received about a million
asylum seekers and unaccompanied children
at the border since 2012—the vast majority of
which have come from the Northern Triangle
of Central America (i.e., El Salvador, Honduras,
and Guatemala).® Another 900,000 families
have crossed illegally during that time.

If the government concludes that an asylum
claim is credible—which it does three-quarters
of the time—it generally releases asylum seek-
ers into the United States pending an immigra-
tion court hearing to determine the validity of
the claim. As a matter of law, unaccompanied
children also skip the credibility determina-
tion process and are released to sponsors, usu-
ally family members, in the United States. In

Border asylum requests and apprehensions of families and unaccompanied children,
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2019, families were often released even with-
out requesting asylum because the govern-
ment had nowhere to detain them pending an
asylum interview or their removal.

Of the immigrants who claimed a credible
fear of persecution to start the asylum process
in 2014, just § percent had received asylum or
other relief from deportation by the end of
fiscal year (FY) 2017, while the government
deported 33 percent of them and ordered de-
ported another 14 percent who hadn’t yet left.”
The rest—nearly half of all the asylum seek-
ers—remained in removal proceedings three
years after their initial contact with authori-
ties. If current trends continue, about half
of all asylum seekers will likely end up with a
removal order that is never executed (i.e., will
become illegal immigrants). Unaccompanied
children have had similar outcomes.

This new flow of immigrants to the bor-
der is a marginal improvement on traditional
illegal immigration as it is less dangerous for
the migrants and is easier for Border Patrol to
monitor. Despite these marginal benefits, the
situation poses many of the same problems
as traditional illegal immigration in which
migrants attempt to evade detection. It con-
sumes significant law enforcement resources,

Figure 2

immigrants often pay thousands of dollars to
criminal organizations to traffic themselves to
the U.S.-Mexico border, and many are victim-
ized. America can do better.

THE SOLUTIONS: MORE LEGAL
OPTIONS TO IMMIGRATE

Central Americans choose to come to the
United States because it is the safest, freest,
and most prosperous country that they can
reach. The fundamental cause of the border
surge is that crossing the border is a far more
effective method for Central Americans to en-
ter the United States than using the rest of the
U.S. immigration system. Figure 2 highlights
the disconnect between the number of visas
and the number of people arriving at the bor-
der from the Northern Triangle. In 2019, bor-
der apprehensions of Central Americans are
on pace to outnumber permanent visas issued
to Central Americans by more than 20 to one.
For temporary work visas, the ratio is 78:1.

Currently, the government releases most
asylum seekers into the interior of the United
States because it lacks detention space to hold
all of them, making it a viable method to enter
even if the immigration courts ultimately deny

Permanent visas, temporary work visas, and U.S. border apprehensions for Northern

Triangle immigrants, FY 2015-FY 2019
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Notes: 2019 figures are annualized. Temporary work visas include H-2s.
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the asylum application. Asylum applicants also
receive employment authorization if their ap-
plication remains pending for 180 days. And
the law requires the government to release
unaccompanied children. Given the limited
number of visas, Central Americans rationally
calculate that they are more likely to gain access
to the United States through the U.S.-Mexico
border. The following five reforms take that
reality into account and would channel future
immigrants into the legal immigration system,
incentivize compliance, and restore integrity
to the legal immigration system.

Solution 1: Parole for Green Card
Applicants and U.S. Family

The most pressing need is for the govern-
ment to allow immigrants to reunite with their
families in the United States, which is a power-
ful mechanism enabling immigration (even if
it is not the underlying reason for it).? As early
as 2014, over 9o percent of Central American
child migrants had at least one family member
in the United States.’® Also that year, the United
Nations High Commissioner for Refugees
found that 81 percent of Central American chil-
dren left their home countries, in part, to re-
unite with family members in the United States
or for economic or educational opportunity.'
Adult Central Americans also generally have
family members in the United States.”” The
problem is that these arrivals have no legal way
to reunite with these family members.

Fortunately, the Department of Homeland
Security (DHS) has the authority to “parole
into the United States . . . for urgent humani-
tarian reasons . . . any alien applying for admis-
sion to the United States” who is not otherwise
qualified to enter.”® In the immigration context,
“parole” is a waiver of immigration restric-
tions, allowing an immigrant to enter even if
they do not fit into a specific category in the
law. Paroled migrants receive only legal status
and employment authorization, are ineligible
for means-tested federal welfare programs, and
cannot receive legal permanent residence (or,
later, US. citizenship) unless they separately
qualify through other existing pathways."* The

administration should grant parole to immi-
grants still in the Northern Triangle if:

a. theyhave agreen card petition approved
on their behalf but cannot receive a visa
due to the quotas; or

b. they have a spouse, parent, child, sib-
ling, grandparent, or—in the case of chil-
dren—an aunt or uncle with legal status
in the United States.

The argument for humanitarian parole is
very strong for the first group. Green card ap-
plicants have the right to come to the United
States eventually, but green card limits—which
Congress has not updated since 1990—impose
such exceptionally long wait times that most
eligible Central Americans cannot immigrate
through these pathways for many years.

Immediate family of American citizens or
green card holders currently have long wait
times (Table 1). New applicants for green cards
from the Northern Triangle will have to wait
up to 65 years in some cases, incentivizing
many of them to come illegally rather than to
apply for a visa that would not be issued until
after they had died from old age (Table 1)."
Approximately 144,000 immigrants from the
Northern Triangle would benefit from human-
itarian parole.” If these immigrants will be re-
uniting with the families in the United States
either way, the government should assure that
when they do, it is before they die of old age.

With such long waits, many applicants will
never receive their green cards, and many oth-
ers will likely never bother to apply at all. DHS
should grant parole to these immigrants, al-
lowing them to relocate immediately to the
United States, and it should keep the program
open to future green card applicants. This type
of ongoing parole program for green card ap-
plicants would incentivize more immigrants to
apply through these legal channels once they
see that they are a viable and quick method to
immigrate legally. This would have a dual ben-
efit: it would decrease the cost of monitoring
the border and save migrants from dangerous
journeys, since many immigrants would skip



Table 1

Estimated immigrant visa waiting list, visas issued, and years to wait for new Northern

Triangle immigrants, 2018

Immigrant visa waiting list in 2018

El Salvador Honduras  Guatemala Total
F1: Unmarried adult child of citizen 9,140 4,448 4,000 17,588
F2A: Spouse-child of resident 6,898 3,434 4,015 14,347
F2B: Unmarried adult child of resident 9,187 3,500 3,992 16,679
F3: Married adult child of citizen 10,971 8,000 8,000 26,971
F4: Siblings of adult citizens 28,460 20,000 20,000 68,460
Total 64,656 39,382 40,007 144,045

El Salvador Honduras  Guatemala Total
F1: Unmarried adult child of citizen 1,117 507 466 2,090
F2A: Spouse-child of resident 3,368 1,017 1,603 5,988
F2B: Unmarried adult child of resident 1,225 230 396 1,851
F3: Married adult child of citizen 335 160 125 620
F4: Siblings of adult citizens 902 308 369 1,579
Total 6,947 2,222 2,959 12,128

Projected years to wait for new applicants

El Salvador = Honduras Guatemala Average
F1: Unmarried adult child of citizen 8 9 9 8
F2A: Spouse-child of resident 2 3 3 2
F2B: Unmarried adult child of resident 7 15 10 9
F3: Married adult child of citizen 33 50 64 44
F4: Siblings of adult citizens 32 65 54 43

Sources: U.S. Department of State, Annual Report of the Visa Office; U.S. Department of State, Annual Report of

Immigrant Visa Applicants.

Note: Years to wait were projected by the author by dividing the number of applicants by the number of visas issued in 2018.

the hazardous trek through Mexico if they
used humanitarian parole.

In addition to this program, DHS should
initiate abroader parole program for family re-
unification for anyone with a close relative in
the United States who holds any legal status—
citizenship, legal permanent resident status,
temporary protected status, parole, etc. DHS
should define close relatives as spouses, chil-
dren, parents, siblings, and grandparents of
the immigrants as well as aunts and uncles if
the immigrant is a minor. There are currently
no immigration categories for these relation-
ships, or the pathways require the U.S. family

member to be a U.S. citizen or legal perma-
nent resident, excluding people with other
legal statuses. As an example, one Central
American woman who was seeking asylum
and who reunited with her U.S. citizen teen-
age daughter in Denver after crossing the bor-
der was ineligible for sponsorship because her
daughter was a minor."”

While it is unclear how many people would
benefit from this provision, the approxi-
mately 1.3 million Salvadorans, Guatemalans,
and Hondurans who had legal status in the
United States already in 2016 give some in-
dication (Table 2)."® About three-quarters of
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Table 2

Immigrants from the Northern Triangle by status, 2016

El Salvador 725,000
Guatemala 575,000
Honduras 425,000
Total 1,725,000

207,000 488,000 1,420,000
119,000 286,000 980,000

42,000 163,000 630,000
368,000 937,000 3,030,000

Sources: “Unauthorized Immigrant Population Trends for States, Birth Countries and Regions,” Pew Research
Center, November 27, 2018; “American Community Survey 1-Year Data 2016,” U.S. Census Bureau.

them—937,000—were U.S. citizens, and an-
other 368,000 were legal noncitizens with
various statuses.

DHS should prioritize reuniting Central
Americans with legal U.S. family members.
People who have U.S. family are far more like-
ly to immigrate here than others, and human-
itarian parole would incentivize them to use
the legal system. It also would further reward
people who have relied on the legal immigra-
tion options and so create another positive
incentive to obey the law.

Solution 2: Private Refugee Sponsorship
by U.S. Individuals and Entities

The second group that should receive im-
mediate attention are immigrants who were
forced to flee their home countries due to well-
founded fears of persecution. U.S. law labels
these immigrants “refugees” if they receive
processing overseas or “asylees” if they apply
in the United States.” Although most im-
migrants arriving at the border from Central
America will not receive asylum, about one in
six people at the border who assert a credible
fear of persecution do receive asylum by prov-
ing their cases in immigration court.*®

This fact shows that many Central
Americans could qualify for the refugee pro-
gram, which would enable them to apply
outside the United States rather than at the
border. The problem is that the U.S. refugee
program in Central America is virtually non-
existent, and refugees cannot apply directly
to it. By the end of FY 2019, the program will
have admitted fewer than 3,000 refugees from
the Northern Triangle since FY 2015, while
people from the Northern Triangle will have

made nearly 275,000 asylum claims at the bor-
der (Figure 3).*' Since 2015, there have been
about 96 asylum claims by Central Americans
at the border for each refugee admitted from
Central America.

The most difficult part of starting a refugee
program is identifying refugees for resettle-
ment. Generally, the U.S. Refugee Admissions
Program relies on referrals from the United
Nations High Commissioner for Refugees
(UNHCR). This process works most effec-
tively when the refugee population is broad
and easily identifiable based on direct govern-
ment persecution. Generally, UNHCR refers
refugees who it knows need resettlement from
camps where they have lived for a protracted
period and have little hope of returning home.
In Central America, however, refugee claims
are largely based on private violence that the
government refuses to investigate, and there
are no refugee camps.” In those cases, having
private actors like family members, nonprofit
organizations, and churches identify refugees
is superior to relying on UNHCR.

These private actors would submit requests
to the U.S. Department of State to resettle refu-
gees that they have identified. If the private ac-
tors pay the costs of processing the application
and bringing the refugees to the United States,
the program would reduce the number of can-
didates without legitimate refugee claims and
provide a funding mechanism to process them
quickly. If processing is exceptionally slow,
immigrants may decide to head to the US.-
Mexico border anyway, undermining the main
purpose of the program. Although refugees tra-
ditionally have not paid normal administrative
processing fees, rapid processing would be so



Figure 3

Border asylum claims and refugee entries by Northern Triangle nationals,
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important for expanded refugee resettlement
from Central America that the government
should adopt a fee structure anyway:.

Private refugee sponsorship is not unprec-
edented. Canada has had a private sponsor-
ship system for refugees since the late 1970s,
and more than 275,000 refugees have used it.”?
The United States also briefly had a private
refugee sponsorship program for Cubans and
Soviet Jews in the late 1980s and early 1990s.*4
The Obama administration adopted a family
refugee sponsorship program when it created
the Central American Minor (CAM) program
in 2014. CAM allowed U.S.-based parents with
legal status to request resettlement on behalf
of their children. Unfortunately, its narrow
criteria only allowed a few thousand children
to apply. In late 2016, the State Department
announced plans to create a broader pilot pro-
gram for private refugee sponsorship in 2017,
which would have allowed private organiza-
tions and individuals to sponsor refugees with-
out family ties.” The Trump administration
failed to implement the pilot program, and it
cancelled the CAM program.®

A private sponsorship program could be-
gin almost immediately without needing to

involve UNHCR. Sponsors would submit an
affidavit of support that shows that they have
the resources to fund the refugees’ initial re-
settlement and includes a pledge to support
them if they are unable to support themselves
in their first two years in the country. More-
over, the Department of State should make it
possible for refugees to apply directly to the
program, and U.S. private actors could decide
which refugees they want to sponsor. Allow-
ing refugees to enter a legal humanitarian im-
migration process in their home countries (if
possible) or in a country to which they have
fled would give them a reason to await adju-
dication of their application and ultimately
sponsorship rather than immediately heading
to the United States.

Solution 3: Expand Guest Worker
Programs in Central America

Family reunification and persecution moti-
vate a significant portion of Central American
migration, but economic opportunity and em-
ployment remain the most important factors
in drawing Central Americans to the border. In
one typical example, Honduran Héctor Romero
told the New York Times in January 2019 that he
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would head north because: “I have had only two
days’ work a week for the past three months
and that barely covers expenses.” In 2014,
87 percent of Central Americans apprehended
in Mexico told Mexican officials that lack of
employment, low wages, and poor working
conditions were their primary motivations for
leaving their home countries.”® A 2017 survey
of Central Americans found that employment
and wages dominated the reasons for relocat-
ing.*® Nearly all Guatemalans, 94 percent of
Hondurans, and 66 percent of Salvadorans ex-
clusively cited economic motivations.>

To address the economic drivers of migra-
tion, Congress needs to expand guest worker
programs or create such programs for migrants
from the Northern Triangle to channel them
into legal employment. Worker programs have
already effectively controlled illegal immigra-
tion from Mexico—the largest historical source
of people crossing illegally into the United
States.3' Despite the increase in apprehensions
of Central Americans by Border Patrol, appre-
hensions overall have declined since the early
2000s due to more Mexican immigrants using
the guest worker visa programs.

Figure 4

Figure 4 compares entries under low-
skilled guest worker visa programs and ap-
prehensions per Border Patrol agent from
FY 1949 to FY 2018. Researchers use appre-
hensions as a proxy for illegal crossings, but
because more agents can result in more ap-
prehensions without more people crossing,
it is important to control for the amount of
border enforcement by looking at the num-
ber of apprehensions per Border Patrol agent.
As Figures 4 shows, when illegal immigration
first spiked in the early 1950s, Congress re-
sponded both with enforcement and guest
worker liberalization under the bracero pro-
gram for Mexican seasonal agricultural work-
ers. Border Patrol even walked many illegal
immigrants to the border, handed them a
work visa, and readmitted them legally.?*

The bracero guest worker expansion re-
sulted in a massive decline in illegal immigra-
tion. When Congress allowed the program to
sunset in 1965, illegal immigration returned
for four decades of large-scale uninterrupted
crossings. At the time, Border Patrol agents
fiercely opposed the elimination of the
bracero program, correctly predicting that it

Lesser-skilled guest worker entries and apprehensions per Border Patrol agent,
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would result in more illegal immigration than
the agency could realistically expect to con-
trol. “We can’t do the impossible,” one Border
Patrol official told Congress when asked if the
agency could stop illegal immigration without
the bracero program.

Since the late 1990s, however, the number
of worker admissions has risen almost continu-
ously. The H-2A and H-2B visa system—for
seasonal agricultural (H-2A) and nonagricul-
tural (H-2B) positions, respectively—came into
existence in 1987, but it took time for employ-
ers to learn how to navigate the regulations. As
Figure 5 shows, nearly 99 percent of the increase
in worker admissions have come from Mexico,
while very few have come from the Northern
Triangle countries in Central America.

Guest worker programs have effectively
controlled illegal immigration from Mexico,
and they could do the same for Central
America. Work visas need not be issued to
everyone who would otherwise come illegally,
but their widely known availability creates an
expectation that a person could receive a visa
in the future if they wait. “Most of my friends
go with visas or they don’t go at all,” one Mexi-
can worker said in 2019. Although he had not

Figure 5

yet received a visa, his prior experience work-
ing in the United States under the H-2A pro-
gram gave him a reason to wait. He told the
Washington Post that he wants to be “working
in the United States — but only with a visa.”?*
That explains why, from FY 1996 to FY 2019,
every H-2 worker’s admission from Mexico
was associated with a decrease in two border
apprehensions of Mexicans.®

Central Americans would cherish the same
opportunity. In fact, because asylum seek-
ers are eligible for employment authoriza-
tion after their application has been pending
for 180 days, the United States already has a
de facto worker program for Central America,
just one that requires the workers to travel to
the border and ask for asylum.?® DHS issued
more than 345,000 employment authoriza-
tion documents to immigrants with pending
asylum claims in FY 2018 (Figure 6).3 This
means that in practice, the asylum program
is already a much larger worker program than
the H-2 guest worker programs, which issued
280,000 visas total in FY 2018.3% FY 2018 was
even a down year for asylum employment au-
thorizations due to fewer asylum requests
at the border in 2017. In FY 2017, more than

H-2 Seasonal worker admissions, FY 1996-FY 2019
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Notes: 2018-2019 estimated based on U.S. Department of State, Visa Statistics; 2019 figures annualized.
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Figure 6

Employment authorization documents and new H-2 work visas issued,
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Sources: U.S. Citizenship and Immigration Services, Number of Approved Employment Authorization Documents;
U.S. Department of State, Annual Report of the Visa Office.

400,000 were issued, reflecting higher border
flows the year before. It is likely that FY 2019
will exceed the 2017 record and that FY 2020
will blow it away.

Nearly all H-2 visas have gone to Mexicans
for several reasons. First, migrant workers can-
not apply directly for H-2 visas. U.S. employers
must recruit the workers and petition for visas
on their behalf, and employers have no incen-
tive to recruit in the Northern Triangle.?? Sec-
ond, with about 130 million people, Mexico
has a much bigger labor market in which to
recruit. By comparison, the three Northern
Triangle countries have just 33 million com-
bined, and the largest—Guatemala—has only
17 million. As long as U.S. wages remain much
higher than Mexican wages, employers can
always find enough willing workers in Mexico
alone. Third, US. recruiters of foreign work-
ers already operate in Mexico, so the marginal
costs of recruiting additional workers there
is approaching zero. And Central Americans
cannot simply go to Mexico to meet with
US. recruiters there because US. law re-
quires each worker to prove “a residence in a
foreign country which he has no intention of

2”40

abandoning.”*° A Central American who has

already abandoned his country once would not
meet this requirement.

Given this situation, Congress has three
options to make work visas more readily avail-
able in Central America: it could design a new
worker program, throw out several of the rules
of the existing system, or give an incentive for
USS. recruiters to set up in Central America.
With the conservative nature of government,
the last option seems like the most politically
realistic in the short term.

Congress should create incentives for U.S.
recruiters of temporary workers to establish
operations in the Northern Triangle. Here is
one way in which to create such incentives:

* For Guatemala, Congress should let U.S.
employers hire H-2A agricultural work-
ers even in nonseasonal or temporary
positions.

* For El Salvador, it should permit H-2B
nonagricultural workers to enter and
work above the visa cap of 66,000 but
only in seasonal positions.

¢ For Honduras, it should also waive
the H-2B cap but only in nonseasonal
positions.



Which country receives which carveout
is less important than that Congress give re-
cruiters a reason to operate in each country.
The recruiters would also bear the burden
of advertising the availability of these new
visas, countering narratives from smugglers
that the only way to reach the United States
is through Mexico. No single reform is more
important to solving the asylum crisis than
making guest worker programs more avail-
able to Central Americans.

Solution 4: Legalization of Existing
lllegal Immigrants and Asylum Seekers

None of the above proposed reforms
would address two of the biggest problems
for the asylum system—the immense backlog
of immigration court cases and the number
of asylum seekers already in the process, most
of whom will not end up receiving any form
of legal status. Congress should grant a per-
manent legal status to the current illegal and
asylum-seeking populations, which would
clear immigration court backlogs, prevent
asylum seekers from becoming illegal immi-
grants, and allow family of the legalized im-
migrants to reunite legally.

The court backlog has led to the break-
down of the entire asylum and removal pro-
cess. As of March 2019, the immigration
courts had a backlog of about 870,000 cases.#'
In 2019, the average case took 418 days for
Guatemalans, 441 days for Hondurans, and
714 days for Salvadorans.*” These durations
had all doubled or tripled since 2009, and in
many courts, new cases in early 2019 were be-
ing scheduled for 2022.4* With waits of these
lengths, any new applicants either need to
be detained for periods that rival the punish-
ments handed out to felons or released. Either
way, it is not a manageable situation.

Congress must hit the reset button on im-
migration. That process starts with establish-
ing legal channels for future immigrants, but it
needs to conclude with a recognition that the
existing population of illegal immigrants and
asylum seekers cannot be efficiently dealt with
under the current process and are not going

to be deported. Legalization of the current il-
legal population would clear the backlogs and
restore order to the immigration courts.

Asimportant, Congress should realize that
the millions of illegal immigrants and asylum
seekers already in the United States provide a
network to facilitate the travel and entrance
of new illegal immigrants and asylum seek-
ers. Karla Gonzalez, for instance, came from
Honduras with just her youngest child but
eventually sent for her two older children in
2018.#* Legalizing them and providing them a
legal way to reunite with their families is cru-
cial to diverting the flow into legal channels
and regulating the border. In 2016, there were
already 1.7 million illegal immigrants from
the Northern Triangle in the United States.*
Congress cannot create a legal immigration
program to reunite immigrants with illegal
immigrant families in the United States, but
it can and should allow for the reunification
of families of newly legalized immigrants.

Of course, legalization could draw more
people to come to the border on the errone-
ous belief that they might benefit or benefit
from a future legalization. This is why the
government should pair legalization with an
expansion of legal immigration along the lines
proposed above. Ultimately, legalization is
necessary to stop illegal immigration by mak-
ing legal immigration possible again for the
family members of legalized immigrants.

Solution 5: Process All Asylum
Seekers at Ports of Entry

The four reforms proposed above will not
eliminate asylum, and some people will still
come to the border seeking a haven. The final
component of reform should focus on process-
ing asylum seekers in a way that minimizes the
security and humanitarian challenges posed
by the current system. No single goal should
be more important to Customs and Border
Protection (CBP) in this respect than process-
ing 100 percent of asylum seekers at ports of
entry. Unfortunately; the agency has created a
perverse set of incentives that discourage legal
entry and encourage illegal entry:

II

‘No single
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asylum crisis
than making
guest worker
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more available
to Central
Americans. b))
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* First, at US. prompting, Mexico is in-
tercepting immigrants before they can
reach US. ports. Mexican agents then
direct them to get on alegal immigration
list and wait until their name is called.4®
By contrast, immigrants who attempt to
cross illegally largely are free to do so.

* Second, in April 2018, CBP instituted a
monthly cap of processing about 10,000
undocumented  migrants—including
asylum seekers—at ports of entry. This
means that asylum seekers must wait
for months, homeless, in dangerous
Mexican cities.*” By contrast, Border
Patrol immediately processes asylum
seekers who cross illegally#®

* Third, CBP detains 100 percent of asy-
lum seekers at ports of entry for transfer
to interior detention facilities.* By con-
trast, Border Patrol has released tens of
thousands of immigrant families appre-
hended between ports without Border
Patrol transferring them for further pro-
cessing in the interior.’°

* Fourth, CBP guarantees that1oo percent
of asylum seekers at ports of entry re-
ceive credible fear interviews, which—
if an asylum officer finds no credible
tear—result in the immediate removal
of about one in four asylum seekers.’!
By contrast, Border Patrol is releasing
families into the United States without
setting up these interviews.’?

These practices create perverse incen-
tives for migrants to cross between ports of
entry and not wait for legal processing at the
ports. The government should reverse these
incentives in every case. It should remove the
cap on asylum seekers at ports of entry and
work with the Mexican government to direct
asylum seekers to ports of entry. While CBP
complains of a lack of resources to process un-
documented immigrants at ports, the agency
had the capacity to process twice as many as
its current monthly cap of 10,000 at ports in
October 2016.3 CBP’s complaints about re-
sources refer to a lack of resources to process

undocumented immigrants in the exact man-
ner that it wants—with 100 percent detention,
100 percent transfer to ICE detention, and
100 percent asylum interviews—as was the
case before 2014.

But CBP cannot process asylum seekers
between ports of entry in that manner either.
That is why Border Patrol is releasing families
without interviews or detention. If the agen-
cy instead processed asylum seekers at ports
with immediate release, it would incentivize
people to follow the law and not cross illegally
in dangerous and remote parts of the border.
To incentivize asylum seekers to show up in
court, DHS should issue them employment
authorization that is contingent on their ap-
pearance in court.’* Currently, DHS grants
employment authorization after 180 days. The
department should also adopt other proven
methods of obtaining compliance with court
dates and removal orders, including commu-
nity and electronic monitoring, legal orienta-
tion, and access to legal counsel.’

CBP at ports might need some assistance
from Border Patrol agents to process everyone
quickly, but the agency has been moving re-
sources in the opposite direction: transferring
750 CBP port inspectors to Border Patrol to
process illegal crossers.’® Indeed, despite claim-
ing to hit its self-imposed capacity in early 2018,
the agency has not sped up processing at ports
at all, while taking drastic steps to do so be-
tween ports. The fact is that CBP likely already
can process (i.e., collect fingerprints, conduct
background checks, and issue charging docu-
ments) all asylum seekers with the resources
that it currently has at ports.

Until January 2017, CBP demonstrated
that it could process asylum seekers in min-
utes for tens of thousands of Cubans apply-
ing under “wet foot, dry foot”—a policy that
granted immediate release to Cubans seeking
a haven on U.S. soil. As one Cuban explained
in 2016, “They take your papers, ask you a
series of questions, take your fingerprints,
fill out some paperwork and then they say,
‘Welcome to the United States.”” Although
the process for other asylum seekers would



necessarily need to be somewhat different—
including issuing them a charging document
(i.e., a notice to appear in court)—the objec-
tion that quick processing for undocumented
immigrants at ports is impossible given cur-
rent resources is inaccurate.

Removing the cap on asylum seekers at
ports would not stop the flow of asylum seek-
ers—that would require other reforms (see
above)—but it would ameliorate some nega-
tive consequences. Port processing would less-
en the number of remote crossings and long
detentions implicated in the deaths of several
children in 2018.5% In 2019, a father and his
daughter drowned crossing the Rio Grande
after CBP turned them away at a port of en-
try’? Additionally, U.S. law considers crossing
the border illegally a misdemeanor, so process-
ing asylum seekers at ports would remove the
criminal consequences and allow federal pros-
ecutors to focus on other crimes. Processing
all asylum seekers at ports would dramatically
improve both the security and humanitarian
issues associated with the asylum crisis.

CONCLUSION

Legal immigration is a proven and effec-
tive mechanism to manage migration. The

first three legal immigration reforms outlined
in this paper deal with each component of the
current migration flows: (1) a parole program
for families seeking to reunite, (2) a private
sponsorship program for refugees fleeing vio-
lence, and (3) a work visa program for workers
seeking economic opportunity. The last two
proposals address the immigrants already at
the borders or inside the United States seek-
ing asylum: (4) legalizing the existing popula-
tion of illegal immigrants and asylum seekers
and (5) channeling future asylum seekers to
ports of entry.

The reforms outlined in this paper would
immediately relieve Border Patrol from hav-
ing to spend so much of its time dealing with
peaceful people seeking a better life in the
United States. Awareness of the availability of
legal options would create a virtuous cycle of
people seeking them out and encouraging oth-
ers to do so. The legal pathways would divert
billions of dollars in smuggling fees away from
cartels and criminal organizations and reduce
the victimization of immigrants, including
many children who pursue an unregulated
and dangerous route to the U.S. border. The
United States and immigrants seeking a haven
here cannot afford another litany of failed ef-
forts to address this humanitarian crisis.
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