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FREEDOM FROM UNI ON VI OLENCE

by David Kendrick

Executive Summary

Under the Suprene Court's 1973 Ennobns deci sion, vandal -
ism assault, even nmurder by union officials are exenpt from
federal anti-extortion law. As long as the violence is
ainmed at obtaining property for which the union can assert
a "lawful claint--for exanple, wage or benefit increases--
the violence is deened to be in furtherance of "legitinate"
uni on objectives. By the Court’s peculiar |ogic, such vio-
| ence does not count as extortion.

The result has been an epidem c of union-related vio-
| ence. The National Institute for Labor Relations Research
(NILRR) has recorded 8,799 incidents of violence from news
reports since 1975. Those reports show only 258 convi c-
tions, suggesting a conviction rate of less than 3 percent.
Mor eover, local |aw enforcenent authorities often get many
nore reports of strike violence than journalists can possi-
bly cover.

Many states have taken a cue from the high Court by
enacting their own extortion laws wth exenptions simlar to
t hose established by Ennons. As a result, enployees trying
to support their famlies during a violent strike are now
deni ed protection against extortion under both state and
federal | aws.

Because the federal governnent for six decades has
imersed itself in labor |aw under the rubric of the
Nat i onal Labor Rel ations Act (NLRA), federal action is nec-
essary to see that violence does not acconpany the exercise
of powers created by that statute. One avenue for relief
is the Freedom from Union Violence Act (FUVA), which targets
all extortionate activity, even if commtted by union mli-
tants in pursuit of "legitimte" objectives.

David Kendrick is programdirector at the National Institute
for Labor Rel ati ons Research.
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The Rationalization of Union Violence

J. Anthony Lukas penned a revealing subtitle to his
book Big Trouble.* H's account of how a fornmer |daho gov-
ernor was probably assassinated by vengeful union chiefs
was subtitled: A Murder in a Small Western Town Sets off a
Struggle for the Soul of Anerica

Former |1daho governor Frank Steunenberg was killed by
a bonb as he opened the gate to his honme in Caldwell on
Decenber 30, 1905. Wthin days, detectives closed in on
Harry Orchard, in whose hotel roomtraces of bonb-nmaking
material were found. |Investigators soon discovered that
he had been active with the Western Federation of Mners
(WFM) in ldaho. Under interrogation, Ochard confessed to
the Steunenberg nurder and pointed to the chief conspira-
tors: WM president Charles Myer, adviser George
Petti bone, and the WFM s bonbastic secretary-treasurer,
"Big Bill" Haywood. Their apparent notivation stenmed
fromtheir violent confrontation in 1899 with then-governor
St eunenber g.

The first round had been fought in 1892, when hun-
dreds of union mlitants rode through the mning district
"war ni ng managers to dism ss nonunion |abor or see their
val uabl e machi nery bl own sky-high."? Eventually, both
| daho and federal soldiers restored order. But in 1896,
St eunenberg was el ected governor on a Populist-Denocratic
ticket, and was presunmed to be nore synpathetic to union
i nterests.

Enbol dened by the election results, the WM prepared
for the next battle. Two days before Christmas in 1897, a
band of nasked nmen rousted a nonunion foreman out of bed,
then marched him through the streets of Gem and shot him
to death.

Just over a year later, the WFM hierarchy rejected a
wage increase and struck the Bunker Hi Il conpany’s m nes,
demandi ng recognition as the sole representative of all
the mners.® On April 26, 1899, sone 150 union mlitants,
many of them arnmed, "turned workers away from the m ne
with dire threats."* Three days |ater, hundreds nore
uni oni sts conmandeered a train in nearby Canyon Creek
drove it to Bunker Hill, and blew up a huge concentrator
that cost the Bunker Hi |l conmpany about $250, 000.°

St eunenberg had becone convinced that the |ocal sher-
iff was colluding wwth the WFM  Finally on April 26, he
asked President WIlliam MKinley to send federal troops to
restore order. For this act, Steunenberg incurred the
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hatred of his fornmer allies in organized labor. "Qur rev-
olutionary war for independence had its Benedict Arnold,"

said Anerican Federation of Labor president Sanuel Gonpers
of Steunenberg s action. After his nurder, union official
and Socialist party | eader Eugene Debs argued that

St eunenberg had "sinply reaped what he had sown."®

The WFM hi erarchy was based in Denver, Col orado.
There, its penchant for threats, assaults, and nurders
perpetrated on nonunion mners, along with its political
dom nation of the local mning areas, was sSo pervasive
that "juries couldn’'t be found that would convict a union
man of any serious offense."’

In a mdnight raid on February 17, 1906, Haywood,
Moyer, and Petti bone were kidnapped by Pinkerton detectives
in Denver and extradited to Idaho to be tried for
St eunenberg’s murder. They turned to C arence Darrow who,
Lukas wrote, had gained national fame as a defense |awer
by his appeal to "larger" issues while skimmng over his
clients’ actual guilt or innocence.?

Def endi ng Haywood, the first of the three to be
tried, Darrow enployed that famliar tactic: "I don't care
how many wongs they [unions] have commtted--1 don’t care
how many crinmes,"” Darrow proclainmed to the jury in his
closing argunent. "I don’t care how often they fail, how
many brutalities they are guilty of. | know their cause
is just."® \Wether noved by Darrow s oratory, or fearfu
of retaliation by the WFM* the jury acquitted Haywood.
Afterward, the cases against Myer and Pettibone fell
apart.

I ronically, correspondence between those in the
Soci alist canp who were instrunental in the defense
effort--including Fred Warren, the forenost defender of
Haywood in the press--indicated that they had know edge of
the WFM of ficials’ guilt. "If, four years after the Boise
trial, these promnent Socialists wote freely to one
anot her about the guilt of Haywood, Myer, and Petti bone,
what does this tell us about who struck down the governor
on that snowy night in Caldwell?" Lukas finally concl ud-
ed.

Reviews of Big Trouble, though, did not focus on the
WM s use of violence as a standard tactic in its war with
the western m ne owners. Even Lukas saw the WFM s tactics
in the light of what Darrow m ght have called "I arger
issues."” "Big Trouble isn't about Bill Haywood s guilt or
i nnocence,"” Lukas wote. For him the Steunenberg assas-
sination and the trial of his reputed assassins was "a
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tale . . . that gradually illumnate[d] the fault I|ines
across the face of turn-of-the-century Anerica."** For
Lukas and many synpathetic reviewers, that fault |ine was
cl ass.

As Lukas reported, the WM enpl oyed threats, assaults,
and massive vandalismto shut out mners who refused to
join the union. Yet other reviewers concentrated their
noral indignation on Steunenberg’s efforts to restore order
where | ocal authorities had stopped trying. Typical was
the review by | abor historian Sean Wlentz for the online
magazine Slate. Wiile WM mlitants were heroically
"defend[ing] thenselves and their jobs with rifles and
dynamte," according to Wlentz, "tinber magnates and m ne
owners depl oyed arned Pinkertons and strikebreakers as if
they were baronial armes."®

Lukas acknow edged that nost of the nonunion mners
i nvol ved were already working in the mnes, and were
chased out by the WFM at the beginning of the strikes.
They were not the vanguard of the m ne owners’ "baronial
armes," as Wlentz described them They were innocent
bystanders told to get out of the WWM s way or be crushed.

St eunenberg’'s response to the WFM s vi ol ence was an
act of political courage. |In asking for federal troops,
St eunenberg nust have realized that he would be considered
a traitor by union officials wth whose support he was
el ect ed governor on the Populist-Denocratic ticket of 1896.
Still, acting against his own political interests, he
sought hel p from Republican President MKinl ey.

Restoration of order by the federal troops was net
with noral outrage at |east equal to that focused on the
WM In the New York Tines, Richard Lingeman, senior edi-
tor at the Nation, contrasted the "violent acts by strik-
ers,"” which he chose not to focus on, with the acts by
federal soldiers "ordered to round up mners--nore than
1,000 of them-and herd theminto detention centers, the
hated ‘bul |l pens’ used by mlitias in previous strikes,
where they were held under atrocious conditions."*

In his review for the New Republic, New Deal schol ar
Al an Brinkley nentioned the dynamting of the m ne owners’
machi nery but did not nention the violence directed toward
the nonunion mners. |In great detail, however, he
descri bed how soldiers "abruptly rounded up nearly 1,000
m ners--snatching sone of themfromfamly dinners--and
herded theminto an enpty barn and a group of boxcars.
Many of them renmai ned there for weeks, even nonths, wth-
out formal charges being filed against them"?




Page 5

For Wlentz, the admttedly heavy-handed use of
Nat i onal CGuardsnen to restore order was nothing nore than
t he "paraphernalia of dictatorship” enployed agai nst WM
mlitants nmerely "defend[ing] thenselves and their jobs."
Thus, a story of union officials who likely conspired to
assassinate a former governor for stopping their violent
canpai gn agai nst nonuni on | abor becones a norality play in
whi ch both sides were norally equivalent. For Brinkley,
speaking on the Newshour with Jim Lehrer on October 24,
1997, the lesson fromthe Steunenberg case was "the dan-
gers to denocracy of rapidly increasing inequality that
goes unaddressed for too long."

This nodern willingness to downplay union violence is
not new. It can be traced back to a jury in Caldwell,
| daho, responding to Cl arence Darrow s appeal to "higher
i ssues” by acquitting Bill Haywood. From such rationali-
zations, we have cone to the point in this country aptly
summari zed in 1960 by Friedrich A Hayek:

[ We have now reached a state where they [|abor
uni ons] have becone uniquely privileged institu-
tions to which the general rules of |aw do not
apply. They have becone the only inportant

instance in which governnents fail in their prine
function--the prevention of coercion and vio-
| ence.

The failure of local, state, and federal |aw enforce-
ment to prohibit union officials’ extortionate activity
during strikes is confirnmed by the National Institute for
Labor Rel ations Research in their database of reported
uni on-rel ated vi ol ence going back sone 20 years. How that
state of affairs cane to be, the extent of the problem
and the possible renedies are the subjects of this analy-
si s.

Hi story of Judicial Invol venent

After several field hearings in 1933, the Copel and
speci al subconmttee of the Senate conmmttee on Interstate
Comrerce introduced 13 bills targeting organized crine,
including the Anti-Racketeering Act. As passed by the
House and Senate, the act made it a felony to obtain noney
or other "val uable consideration"” by the use or threat of
force, violence, or coercion. Exenpt fromthe act was
extortion either unconnected to interstate commerce or
i nvol ving "the paynent of wages by a bona fide enployer to
a bona fide enpl oyee. "%
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After passage of the 1934 Anti-Racketeering Act, Local
807 of the Teansters union decided to expand its territory
outside of New York City. Teansters nenbers accosted
truckers comng into the city with guns and charged a toll

equal to one day’s union wage. In sone cases, the nenbers
of Local 807 would drive the trucks into the city. In
ot her cases, the nenbers took the noney and departed. In

no case of record were the nenbers of Local 807 enpl oyed
by the out-of-town trucking conpanies.

Since those tactics at |east doubled the cost of
transporting goods into New York Cty, nost if not all of
the | ocal trucking conpanies signed contracts with Local
807. However, federal charges were filed against Local
807 and sonme of its nenbers under the anti-racketeering
law. The central issue was whether the Teansters nenbers
were "bona fide" enployees of the "bona fide" enployers,
from whom Local 807 had extorted union contracts. The
U.S. Court of Appeals said that a bona fide relationship
bet ween enpl oyer and enpl oyee nust be an uncoerced rel a-
tionship.*® Since Local 807 had no contract with many of
the trucking conpani es before it began stopping the
trucks, that interpretation would seemto rule out the
Teansters as bona fide enpl oyees.

But sone of the Teansters had driven trucks into the
city and, on that ground, the Court of Appeals ruled,
first, that they were bona fide enpl oyees and, second,
that violent coercion was exenpt from prosecution where
"the enployee really did the work for which he was paid."?*
The court even held that this exception applied when the
enpl oyer made the coerced paynent but refused the services
of the union nenber.?* Congress had targeted "blackmil,k"
not union violence ained at "secur[ing] work on better
ternms," asserted the court. "[A]lthough the neans
enpl oyed nay be the sane, the end is always different."2

Appealing to the U S. Suprene Court, governnent prose-
cutors insisted that making paynments with the intention of
receiving services was different than sinply buying "pro-
tection" from further violence. But, argued the Court, it
is "always an open question whether the enployers’ capitu-
|ation to the demands of the union [was] pronpted by a
desire to obtain services or to avoid further injury or
both."22 Figuring that no jury could conpetently engage in
what the Court considered a m nd-readi ng exercise, the
majority held that the victinis state of mnd was irrele-
vant in this case.

In reaction to the ruling, Congress nade several
attenpts to anend the Anti-Racketeering Act, finally enact-
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ing the Hobbs Act in 1946.% This tinme, Congress elim nated
the exception for "the paynent of wages by a bona fide
enpl oyer to a bona fide enployee,” on which the Suprene
Court had based its Local 807 deci sion.

The Hobbs Act took aimat a w de spectrum of union
vi ol ence, not just the use of force to obtain paynents for
unwanted services, as in Local 807. Rep. Jack Anderson
(R-Calif.) referred to a dispute in San Franci sco where
Teanmsters mlitants forced drivers entering the city either
to join the union or hand over their trucks while in the
city.* He also pointed to an organizing drive in which
the Teansters’ refusal to carry dairy farmers’ mlk into
San Francisco had resulted in considerable financial |osses
due to spoil age.

Those acts of "coercion"” inhibiting conmerce were cer-
tainly considered extortion under the Hobbs Act, even
t hough they were intended to achieve an otherwise "legiti-
mat e" end, the acquisition of new union nenbers. Rep. H
Streett Baldwin (D-Md.) sumred it up this way: "I do not
take the position that |abor has not the right to organize
or to strike, but when they do so they should abide by the
.o | aws of decency. |If they had done that, we would
not have this |egislation before the House today."#*

Refl ecting that perspective, the Hobbs Act provides
t hat

[ W] hoever in any way or degree obstructs, del ays,
or affects commerce or the novenent of any arti-
cle or conmmodity in commerce, by robbery or
extortion or attenpts or conspires so to do, or
commts or threatens physical violence to any
person or property in furtherance of a plan or
purpose to do anything in violation of this sec-
tion shall be fined not nore than $10, 000 or

i nprisoned not nore than twenty years, or both.?®

That text seens unanbi guous. Nevertheless, in defin-
ing extortion as "the obtaining of property . . . by
wrongful use of actual or threatened force, violence or
fear,"? Congress left a narrow opening through which the
U.S. Suprene Court would push a bulldozer in 1973.

In the Ennons?* case, three nenbers of the
I nternational Brotherhood of Electrical Wrkers (IBEW were
indicted for firing high-powered rifles at three utility
conpany transforners, draining the oil from a transforner,
and blowing up a substation. However, the U S D strict
Court in Baton Rouge, Louisiana, dismssed the charges on
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the grounds that, in the context of a strike, the mli-
tants’ actions were not illegal since they were pursuing
"legitimate" union objectives. On direct appeal, a divid-
ed Suprenme Court affirnmed, 5-4.

The Court's msreading of the clear |egislative histo-
ry of the Hobbs Act is incredible. Congress in 1946 had
elimnated a clause barring prosecution of union violence
if such action would inpair the "rights of legitimte
| abor organizations in lawfully carrying out the legitimte
obj ects thereof."?® Nonetheless, Justice Potter Stewart,
witing for a majority of the Court, over a strongly word-
ed dissent by Justice WIliam O Dougl as, decided that
Congress retained an anbiguity.

That anbiguity concerned the requirenment for the
"wrongful" use of force, violence, or fear as an el enent
of the crime. The mpjority argued that "wongful" nodi-
fied not only the use of violence, but also the property
gai ned through the use of force. Thus, not only did the
union’s neans have to be "wongful,"” so also did the
"property"--that is, the property to which the union had
"no lawful claim™" according to the majority opinion.?
That semantic distinction is suspiciously close to the
holding in Local 807, in which the Court said that force
used to obtain paynent for "bona fide" work was different
fromforce used to obtain paynent for fictitious services.

O course, Congress had enacted the Hobbs Act specif-
ically to elimnate the safe harbor for "legitinmte" union
goals. Nonetheless, the Court noted that the |IBEWSs
destruction of conpany property was part of a strike for
hi gher wages. Since the demand for higher wages coul d not
be considered "wongful,” neither could the use of vio-
| ence to gain higher wages. The only seem ng justifica-
tion for that interpretation was to be found in Rep
Sanuel Francis Hobbs's statenent that the term w ongful
"qualifies the entire section" defining extortion,® and his
clainms during the debate that the Hobbs Act was not neant
to hanper "any legitimate activity on the part of
| abor wuni ons. "2

Rel ying on those assertions, the majority chose to
focus on a few trees to the exclusion of the forest. In
particular, the Court ignored a proposed anendnent by Rep
Emanuel Celler (D-NY), which would have exenpted any
"activities which are lawful under" prevailing |abor |aws,
including the National Labor Relations Act.* Hobbs vigor-
ously opposed that anendnent because of its failure to
"require . . . that lawful acts, conduct or activities
must be done in a |lawful and peaceful way."* In short,
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| awful strikes nust be conducted lawfully. Celler’s
amendnent was defeated in the House. It took the Suprene
Court to effectuate the anmendnent by judicial fiat.

That | ed Justice Douglas, joined by Chief Justice
Warren E. Burger and Justices Lewis F. Powell and WIIiam
H. Rehnquist, to conclude in his blistering dissent:

At times, the legislative history of a neasure

is so clouded or obscure that we nust perforce
gi ve sone neaning to vague words. But where, as
here, the consensus of the House is so clear, we
should carry out its purpose. . . . The regine

of violence, whatever its precise objective, is a
common device of extortion and is condemmed by
the Act.?®

Thomas R Haggard and Armand J. Thieblot, in their
1983 work on the |egal response to union violence, rightly
concl uded that the Ennons case "is an affront to American
jurisprudence. "3®

Proposed Congressi onal Renedi es

Since 1973, a nunber of bills have been proposed to
overturn Ennmons. The latest effort, the Freedom from
Uni on Violence Act (FUVA), was introduced by Sen. Strom
Thurnmond (R-SC) on January 29, 1997, as S. 230. FUVA
woul d i nmpose a prison termof up to 20 years on anyone who
"obstructs, delays or affects comrerce, by robbery or
extortion, or attenpts or conspires so to do, or commts
or threatens physical violence to any person or proper-
ty."® That provision is virtually the sane as the corre-
spondi ng provision of the Hobbs Act, but FUVA renoves the
nmodi fier "wongful" fromthe definition of "extortion."
No | onger would the "use of actual or threatened force,
vi ol ence or fear" have to be characterized as "wongful."
Finally, FUVA limts the conduct exenpt from prosecution
to "mnor" injury or property damage which "is incidental
to otherw se peaceful picketing" and "is not part of a
pattern of violent conduct or coordinated violent activi-

ty. " 38

On Septenber 3, 1997, Sen. Orin Hatch (R U ah)
chaired a Judiciary Commttee hearing on FUVA. At this
witing, the bill is pending in commttee, where it awaits
a vote to bring it to the Senate floor.

Few if any fair-m nded observers dispute that union
mlitants have, on occasion, engaged in extortionate activ-
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ity. The prospect for legislation |ike FUVA, however,
depends in part on the frequency and nagni tude of strike
vi ol ence by union officials to gain financial concessions
from enpl oyers. Senate hearings in 1984 and 1985, occa-
sioned by the violence that occurred in the wake of
Ennons, indicate that the problemis quite serious. So
does the 20-year database of reported union-related vio-

| ence mai ntained by N LRR

Uni on Viol ence: The Record

Senate Judiciary Commttee hearings on the Hobbs Act
in 1984%* uncovered new evi dence of violence coordinated by
union officials. In sone cases, union officials facili-
tated the violence by busing union nenbers to the site of
the violence. The Senate Labor and Human Resources
Commttee also held hearings on the need for changes to
the Hobbs Act.“ In particular, those hearings targeted
violence related to a strike by the Cenent Wirkers Union
agai nst the Mssouri Portland Cenent Conpany.

Testinony at the hearings revealed a pattern of esca-
lating violence that ultimately jeopardized innocent third
parties, including firemen who were called after strikers
cut down power lines. The manager of a trucking term na
and his wife were fired on repeatedly by high-powered
rifles. Their offense was allowi ng sone of Portland
Cement's truckers to use the termnal. Throughout the
strike, the local's president and vice president encouraged
the pickets and personally bl ocked entrance to the plant.
More inportant, Illinois state policenen watched numerous
i nstances of crimnal conduct w thout responding.

New York Daily News

In 1990, the Tribune Conpany, owners of the New York
Daily News, requested work-rule changes elimnating jobs
made unnecessary by technol ogi cal advances and new distri-
bution practices. A nunber of the positions targeted for
elimnation were "no-show' jobs for which persons are paid
even though they never show up at the job. Oficials of
the paper’s 10 unions argued that the News had failed to
make capital inprovenents that woul d have nmade the conpany
nore conpetitive

At first, the Tribune Conpany was able to publish the
Daily News with supervisors, managers, and a handful of
other staff. Union officials called for a boycott by
readers and advertisers, but to little effect.* Violence
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began on the first day of the strike, Cctober 26, 1990.
Delivery trucks were pelted with stones and bricks. Oher
trucks were blocked by strikers, and the truck drivers
were assaulted wth baseball bats. Carloads of strikers
pursued delivery trucks. A striking union nenber was
arrested for transporting Ml otov cocktails. The violence
accel erated rapidly, and by the second day nore than 50
delivery trucks had been burned. Rarely did the strikers
act alone; they gathered in groups of up to several dozen.

The attacks failed to halt the delivery trucks, how
ever. Security guards with strike experience drove many
of the trucks. Most trucks were acconpani ed by additiona
guards in cars and equi pped with video caneras docunenti ng
the union violence.“ Indicating that the violence was
hardly spontaneous, a paper handler told a New York Tines
reporter, "They may try to get the paper out, but they’l
never get it out to the streets. And if they do, we'll
drag it off the newsstands."*

Al t hough the Tribune Conpany could guard a few
trucks, it did not have the resources to guard all the
newsstands in netropolitan New York, and neither did the
newsst and owners. So, the unions divided the newsstands
into territories and dispatched their pronoters of union
"solidarity." The union mlitants fanned out to each
newsstand to see if the Daily News was being sold. If it
was, additional union activists followed and snatched away
any copies, which were tossed into the street, scattered
on subway platfornms, or burned. Each day thereafter a
uni on representative visited the newsstand to ensure that
it no longer took delivery of the News. Sonetines the
strikers tracked the delivery trucks and picked up the
papers before the news deal er coul d.

On subsequent days, individuals and small groups of
union mlitants warned the news dealers that their stands
were flanmmble. A vendor in Brooklyn reported that one
uni on representative threatened to "pour gasoline on the
newsst and, set the newsstand on fire, and burn himalive."
Anot her vendor watched as "sone people cane and took al
the Daily News and they nade a fire outside. There were
six people. . . . | don't sell the Daily News because |
have four kids and have to watch nyself. "

The Tribune Conpany’s own staff recorded over two
t housand possible legal violations by strikers. The New
York City Police Departnment, which covers only a portion
of the paper’s delivery area, recorded nore than 500 inci-
dents. Police arrested over 150 strikers and 40 nonstri k-
i ng News enpl oyees.
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Menbers of the Newspaper and Magazine Drivers Union
(NVDU) who drove for the New York Post and New York Tines
joined in the threats against the News dealers. According
to reports, a Wall Street Journal truck commandeered by
the union repeatedly picked up copies of the News to pre-
vent sales. An NWDU official admtted neeting with
activists in the Roofers union hall--just a few bl ocks
fromthe News's printing plant--to coordinate attacks.*
Advertisers were threatened. Unionized retailers who
advertised in the News were threatened with strikes. The
owner of Castro Convertibles, a furniture maker, received
death threats for continued advertising.*

Local politicians turned against the News. Mayor
David D nkins refused to grant the News perm ssion to
recruit salesnen in the city’s honel ess shelters. The
News was forced to sue the Metropolitan Transit Authority
for the right to sell the paper in subways. Because the
police departnent, courts, public defenders, district
attorneys, probation officers and security guards in New
York City are all unionized, the institutions of |aw
enforcenent were reluctant to condemm or rein in the news-
paper unions. Even Governor Mario Cuonpb, whose politica
base was in the city, downplayed the violence and absol ved
the unions of any conspiracy. The unionized witers at
t he conpeting newspapers al so gave the strikers great |ee-
way.

The Federal Bureau of Investigation was already inves-
tigating the NVDU for racketeering. But citing the con-
straints of Ennpbns, the FBI declined to investigate union
coordi nation of strike violence.*

Detroit News

On July 17, 1995, the six unions whose nenbers worked
for the Detroit News, including the Newspaper Guild and
the Teansters, struck over wage and work-rul e issues.

From the outset, according to an investigator for the com
pany who spoke to NILRR on condition of anonymty, the
newspapers were forced to surround their facilities with
security guards toting video caneras to record union
assaul ts.

On the Sunday norning before Labor Day, nore than
3,000 union mlitants prevented delivery of the News and
Free Press for nore than 12 hours. The police did not
intervene. The mlitants cane back on Labor Day, but this
tinme the police used tear gas to disperse the crowd away
fromthe gate. At one point, the union mlitants rushed
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the main gate, trying to knock it down. Finally, as the
delivery trucks began |eaving, pickets pushed a security
guard beneath them breaking both his |egs.*

Two nonths into the strike, a bonb was discovered and
defused outside of the conpany's production facility. One
week later, 17 strikers were arrested for assaulting
police officers. Three days l|later, the nunmber arrested
clinbed by 23. Sixteen of those were described as strik-
ers, the remaining 7 as outside agitators.

Borrowing tactics fromthe Daily News strike, the
Newspaper Guild publicly announced that their nenbers would
foll ow conpany trucks to prevent distribution of the
paper . A conpany investigator speaking on condition of
anonymty confirnmed they were good to their word.

"Strikers stole papers or set themon fire. They threat-
ened vendors and roughed up nonstriking workers." Retired
FBI agents hired to investigate clainms of union m sconduct
estimated that nore than 200 m sdeneanor conplaints were
filed in the first nine nonths of the strike.

United M ne Wirkers

The United M ne Wrrkers (UWY strikes after 1983 dra-
matically illustrate an inportant truth: Injuries attribut-
able to strikes are inversely correlated with efforts by
state and federal |aw enforcenment officials to contro
uni on violence. Lax |aw enforcenment increases the nunber
and degree of injuries. Active |aw enforcenent reduces
the nunber and degree of injuries.

The UMW's history of violence was well docunented
t hrough 1983 by Haggard and Thieblot.® The four-nonth
strike of 1981 had just ended before they published their
study. As Haggard and Thieblot reported, the jurisdic-

tions that aggressively policed strikers saw relatively | ow

| evel s of violence. The jurisdictions that took a hands-
of f approach saw high |levels of violence. [In 1984, that
pattern was repeated.

The principal unresolved issue was the common owner-
ship clause inserted in 1981 union contracts. The UMV
interpreted that clause as obligating nonunionized sub-
sidiaries of holding conpanies with unionized subsidiaries
to pay union wages and seize union dues. The mning com
pani es viewed each subsidiary as an independent enpl oyer.
As the large mning conpanies closed unionized mnes and
expanded operations at nonunioni zed subsidiaries, the UMWV
becanme nore irritated.

13
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The mnes and mners prepared as they traditionally
have. The conpanies built up stocks of coal and hired
security guards. The mners selected targets. The coal
fields of Kentucky and West Virginia are hilly and nostly
forested. To reach the mnes and collieries, enployees,
suppliers, and coal transports generally have a choice of
one road. The road wi nds back and forth al ong canyon bot-
tons. Access can be easily bl ocked by bands of strikers
or a |l one sniper.

Kentucky officials had avoided interfering in strike
activities during the 1981 coal strike. As a result, the
state was roundly criticized for subsequent injuries.

This time, Kentucky state policenen were nore active in
suppressi ng violence and nmeking arrests. Consequently,
A. T. Massey Conpany’s mnes in West Virginia becane the
site of the worst violence. There, according to forner
Massey attorney Neal Hogan, |arge nunbers of strikers
formed the traditional gauntlets along the entry roads to
conpany facilities. Drivers of coal transports were
pulled fromtheir trucks and beaten. Cars containing non-
striking enployees were rolled over with their occupants
inside. According to Hogan, all that activity occurred
while West Virginia state troopers placidly observed. In
many cases, the violence and the troopers' inaction were
preserved on vi deot ape.

Property danmage was extensive, and mlitants fired
their weapons alnost nightly into the hones of m ne man-
agers. The conpanies opted to nove the nanagers and their
famlies every few days. After |ate-night shootings, nore
t han one processing facility began to look |ike a food
grater. Frequent sightings were reported of a black van
ni cknanmed the War Wagon, after a John Wayne novie. Hogan
told NILRR that UMW nenbers boasted of a "War Wagon," bul -
| et proof ed and equi pped to carry a UMW SWAT team  Unfor-
tunately, the War Wagon was never seized.

The 1984 strike eventually ended with an agreenent
bet ween the UMW and nenber conpani es of the Bitum nous
Coal QOperators Association (BCOA). Pittston Coal, however,
objected to the agreenent and was struck from April 1989
to January of 1990. During the strike, the UMN recorded
4,000 arrests anong its nenbers.® |In May, a Virginia cir-
cuit court fined the UMWV $642, 000 for 72 violations of an
earlier injunction against violence and unl awful picketing.

At the sane tinme, Judge Donald Mcd ot hin announced
addi tional fines of $100,000 for any future violent acts
and $20,000 for future nonviolent infractions of his
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injunction. In seven subsequent hearings, M@ othin found
the UMW in contenpt of court for over 400 violations,
adding up to over $64 nillion in fines.®

After Pittston and the UMV settled, Pittston asked
the circuit court to dismss the fines. The judge dis-
m ssed $12 million in fines intended to conpensate
Pittston for its financial |osses but retained $52 nmillion
"payable in effect to the public" to conpensate for the
"I aw enforcenent burdens posed by the strike."* The UWW
eventual |y appealed to the Suprene Court, arguing that the
contenpt fines anmobunted to a crimnal, as opposed to a
civil penalty, which would have entitled the UWto a
crimnal trial by jury.

Witing for the magjority in his last opinion before
retiring, Justice Harry A. Blacknmun distingui shed between
crimnal and civil contenpt citations. GCvil contenpt,
according to Blacknmun, is a "coercive" sanction ained at
forcing the party held in contenpt to "conply with an
affirmati ve command,"” and thereby "purge" the party of the
sanction. If the party were inprisoned, conpliance would
bring release. If he were fined, conpliance would end the
obligation to pay any nore fines beyond those already
pai d. %

Crimnal contenpt sanctions, on the other hand, are
considered a "punitive" neasure designed solely to punish
past behavior, not to nodify future behavior.* The
Virginia Suprene Court ruled that the prospective nature
of the fines, dependent on the UMW s behavior, made them
"coercive," and therefore, civil. But in this case,

Bl ackmun wote, the "union’s ability to avoid the contenpt
fines was indistinguishable fromthe ability of any ordi-
nary citizen to avoid a crimnal sanction by conformng
his behavior to the |law "5 Because the fines nore closely
resenbled "retrospective crimnal fines,"” Blacknun rea-
soned, the UMW woul d have been entitled to a jury trial.
Accordingly, the fines were dism ssed.

Bl ackmun conceded that his decision would "[inpose]
sonme procedural burdens on courts’ ability to sanction
w despread indirect contenpts” of court, but concluded that
"considerations of efficiency nust give way to the nore
fundanental interest of ensuring the even-handed exercise
of judicial power."ss

How far-reaching the Court’s decision was becane clear
in the next strike during the sumrer of 1993. In addition
to the usual violence, Eddie York, an independent contrac-
tor, was shot through the head as he tried to |l eave a m n-



Page 16

ing work site. M. York left a wife and daughter to nourn
him The FBI was able to identify the shooter, a striking
UMWV nenber named Jerry Lowe.

The state of West Virginia declined to try M. Lowe
for nmurder or even assault. The FBI and U. S. Attorney
| acked the authority to bring nurder charges except in
very limted cases. Ennpbns foreclosed the possibility of
federal extortion charges. Consequently, M. Lowe was
charged and convicted of nothing nore serious than "inca-
pacitating" the driver of a vehicle on a federal roadway
while engaged in interstate commerce. Had Eddie York been
shot on a state funded road, even that charge woul d have
been bl ocked.

After the UMW and the BCOA settled, however, the
Nat i onal Labor Rel ations Board (NLRB) charged that the UMW
had violated a 1987 consent decree against further strike
vi ol ence, and asked a federal judge to fine the UMWV $1. 3
mllion and to order U S. marshals to police any future
pi cket lines. The NLRB went ahead with its suit even
t hough the BCOA, |like Pittston, had dropped all of its
strike-related cl ains against the UMWV

One year after the High Court’s ruling on the
Pittston fines, the NLRB settled, dropping its demand for
fines, its request for federal nmarshals and "agree[ing]
not to seek the assessnent of coercive fines" for any m s-
conduct in 1993 or "any m sconduct that may occur during
the next strike."s®

G evyhound Bus

In March of 1990, G eyhound began using repl acenent
bus drivers after the Amal gamated Council of G eyhound
Local Unions called a strike. 1In the nonths afterward,
sni pers shot at the drivers 52 tines, according to policy
anal yst and aut hor Janes Bovard.60 But in My, Jerry
Hunt er, general counsel of the NLRB took action, not
agai nst the union, but against Geyhound, for hiring
repl acenents.

The National Labor Relations Board is the federal
agency responsi ble for regul ating | abor-nmanagenent rel a-
tions under the National Labor Relations Act, which covers
all private sector enployees except those working for air-
lines and railroads. However, the NLRB has consistently
turned a blind eye to union violence. As Bovard pointed
out, the NLRB has held since 1979 that it will charge
union officials wwth an "unfair |abor practice" only if
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"the conduct was so violent . . . as to render an enpl oyee
unfit for future service."® |In other words, short of
killing or crippling a nonstriking worker, the NLRB's

position is "hands-off."

In the Greyhound case, the NLRB held that "although

the Union’s conduct . . . was substantial and w despread,"
the violence was not "ainmed directly at enpl oyer bargain-
ing representatives.” Since the snipers had shot only at

repl acenent workers, and not at G eyhound managenent, the
strikers’ violence was not covered by federal [|abor |aw,
according to the NLRB.®?

Chugach El ectric Associ ation

Near Anchorage, Al aska, in 1987, a consuner-owned
utility was violently struck by nmenbers of the Inter-
nati onal Brotherhood of Electrical Wrkers (IBEW. The
strike involved fewer than 200 workers enployed by the
Chugach El ectric Association. The union sought to cl ose
t he shop to nonuni on workers.

The uni on established roving picket |ines wherever
repair crews went. The |local president admtted that the
union nonitored radio repair calls in order to head off
the trucks. When the repair crews arrived, they were pre-
vented fromleaving their trucks by the pickets who
arrived first. The utility's general manager was rammed
twce in his car. Additional conpany vehicles were rammed
on subsequent days. Utimtely, the pickets caused the
out ages that struck four entire comunities serviced by
the utility. One nonstriking enployee was forced to rel o-
cate his famly after pickets threatened to rape and nur-
der his wfe.

On the second day of the strike, a rifle bullet fired
into a transforner |eft honmes without electricity during a
cold Al askan March. \When repl acenent workers attenpted to
restore power, they were blocked by strikers who slashed
the tires of the repair vehicles. On the follow ng day,
strikers again threatened a repair crew attenpting to
restore power to 1,000 hones. The utility suffered four
suspi ci ous power outages during the first four days of the
strike.

Despite assertions of peaceful intentions by the union
presi dent, another union mlitant threatened the utility's
Board of Directors: "You settle it [the strike] or we'll
bring this town down. "% In all, IBEWmlitants deprived
400, 000 Al askans of power in March.®



Page 18

Sinmplex Wre & Cable

Al t hough union officials suggest that strike-related
vi ol ence springs fromthe heated enotions of the picket
line, |IBEW nenbers have shown a calculated willingness to
track potential victinms. [In 1986, sone nonuni on enpl oyees
of Sinplex Wre & Cable were foll owed home and beaten by
three nenbers of |BEW Local 2208. The | BEW nenbers were
arrested and convicted.®® Two other Local 2208 nenbers,
i ncluding a shop steward, were charged with assaulting a
police officer. Later one evening, |BEWstrikers dented
and broke the wi ndows of 65 cars |eaving the Sinplex
plant. The Local's |eadership watched nearby w thout nov-
ing to stop the violence.® The Local's business manager
denonstrated his control over the strikers by sending them
home in exchange for the release of four arrested union
menbers. ¢

| nt er nati onal Paper

In June 1987, the United Paperworkers union struck an
| nternati onal Paper plant in Androscoggin, Mine. After
16 weeks on strike, Tom Cumm ngs chose to return to work.
In an October 27 "Guest Colum" for the Bangor Daily News,
he descri bed what he and ot her paper workers had experi-
enced: "Houses have been painted with obscene words, tires
have been sl ashed, w ndows broken, etc. . . . W’ ve had
death and arson threats, and ny wife even received a rape
t hreat over the phone.™

The conpany reported $750, 000 in damage due to sabo-
tage. According to the Central Maine Mrning Sentinel of
July 31, "The alleged acts of sabotage ranged from drain-
ing oil out of dunmp truck engines to shutting down the
mll’s power plant, mslabeling gauges to opening a drain
val ve on a tank of poisonous |liquid chlorine."

On July 22, Linda Kennedy's house was firebonbed
after several days of harassing tel ephone calls accusing
her of being a scab. Ms. Kennedy and her 1l1-year-old son
escaped. The bonb |l anded in the bedroom of her eight-
year-old son, who m ght have died or been seriously burned
had he not been spending the night at a neighbor’s house.
Ironically, Ms. Kennedy was the victim of m staken iden-
tity because she had never worked at the mll or applied
for a job there as a replacenment worker.?®
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Boi se Cascade

In early 1989, Boise Cascade Corporation picked a
nostly nonunion contractor to expand a paper mll in
International Falls, Mnnesota. After several tense nonths
of nonuni on and union workers at the sanme site, the union
wor kers wal ked off the job on July 18, 1989. The strike
was marked by sporadic incidents of violence during the
summer; then the strikers rioted on Septenber 9. They
overran the conpany guards and all but destroyed a canp
for about 1,000 of the nonunion workers. The rioters,
many of whom were bused in from M chi gan,® overturned cars
and set fire to several buildings. One reporter recorded
what he saw.

[Alssault in plain sight of police; arson in
broad daylight. . . . Frequently could be heard
the thud of a rock smashing through a car’s w n-
dow, as protesters attacked the vehicles of Boise
security guards or enployees of the nonuni on BE&K
construction conpany. . . . The yelling was
punctuated by the alarmng crack of large fire-
crackers, after which the grimfaced police were
taunted with jeers of "Hey, sonebody’'s trying to
shoot you. "™

The conpany estimated property damage to be at | east
$1.3 million. The police chief of International Falls
confessed that, "People have been threatened. They are
afraid. For the first tinme in ny 34 years as a cop, |I'm
not sure | can protect them"™ Governor Rudy Perpich,
el ected wth strong union backing, responded to the strike
"by threatening to withdraw a $16 mllion tax break award-
ed to the new plant. The governor also ordered state
agencies to increase their nonitoring of every aspect of
Boi se’ s operation. "™

Ravenswood Al um num

I n Ravenswood, West Virginia, the Ravenswood Al um num
Co. (RAC) | ocked out Steelworkers Local 5668 in Novenber
1990. Conpany and union officials disagreed over a profit-
sharing plan that union officials saw as | ess val uable
than the bonus plan already in place.”™ By April 1991, the
conpany had reported nore than 700 incidents of violence
directed at replacement workers. Anong the incidents, RAC
reported 2 attenpted nurders, 2 house bonbi ngs, 6 house
shootings, 5 arsons, 29 assaults, and 43 death threats.™
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On March 26, U.S. District Judge Charles Haden issued
an injunction against union violence and harassnent.
Initially, RAC officials said, the violence declined. But
| ater the violence resuned. By Septenber, the nunber of
violent incidents had risen to over 2,500.” The list now
i ncluded 115 threatening phone calls, 43 death threats,
112 persons stal ked, 164 honmes wth nails left in the
dri veways, and one incident involving chem cals thrown at
a guard’'s face.

When RAC and Steelwrkers officials finally settled in
June 1992, the replacenent workers who had been the tar-
gets of nost of the violence were given severance pay.
The conpany agreed to drop all legal action, including a
federal racketeering lawsuit, and rehire the unionized
wor kers. 7®

Quality Tool

In Cctober 1989, talks broke off between Quality Tool
Co. and the International Union of Electrical, Salaried,
Machi ne and Furniture Workers (IUE). Union officials
demanded a 3 percent wage increase, while the conpany pro-
posed nerit increases for selected enployees. After the
strike began, IT1UE mlitants threw tacks onto the conpany’s
driveway, which blew out the tires of several police cars

called to the scene. The response of local police? "It’'s
not our job to take sides," said Lieutenant Bob Fl etcher,
but "I had a short discussion with the strikers about dam
agi ng property." There were no arrests.”

Most of the conpany’s w ndows were broken by rocks.
Sonme of the replacenent workers received tel ephone threats
and, later, a dead cat was left at a conpany door. That
sane day, a picket played a song on a tape recorder about
killing a cat. According to diff Schwanke, the union
steward, that was just a "coincidence." \Wat about the
cat, whose stomach had been sliced open? "The cat could
have been hit by a car," Schwanke said. As for the broken
w ndows, Schwanke shook his head. "One day they were
there and the next day they weren't," he told the
M nneapolis Star-Tribune

Just two days after those comments, a replacenent
wor ker who had been followed to his honme and threatened on
the phone died in a nysterious car crash. According to
the police, a truck collided head-on with the worker’s
smal |l car after a third car swerved in front of the truck
forcing it into the enployee's |ane.™
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Uni ted Brot herhood of Carpenters

On June 1, 1992, nearly 1,800 drywallers affiliated
with the United Brotherhood of Carpenters wal ked off their
j obs over wage and benefit provisions. Many of the dry-
wal |l ers were also hoping to force the nostly nonuni on sub-
contractors to sign union contracts. The wal kout shut
down construction projects all over southern California.™
Over the next few weeks, area newspapers would report the
sanme node of attack

One North County drywall subcontractor, who

w shed to remai n anonynous, said 150 pickets
stornmed a job site in Carnel Mountain Ranch on
Monday and stole nore than $3,000 worth of

tools. . . . Strikers kidnapped one worker off a
site in Temecula, said one drywaller who pre-
ferred not to be identified.?®

On July 7, 1992, M chael Flagg and Gabe Martinez of
the Los Angeles Tines reported that

wor kers were arrested en masse Thursday norni ng
in Mssion Viejo after a drywall conpany called
sheriff’s deputies and said the nen had rushed
onto a housing tract, punched holes in drywall
and abducted workers. . . . Sheriff’s deputies
caught up with a 14-truck-and-car caravan a few
mnutes later. The six nen allegedly abducted
were rel eased unharnmed. Deputies arrested the
148 men . . . [and] decided to charge the nen
with felony conspiracy to conmt ki dnapping.

A suspicious thing happened on the way to the court,
however. Deputy District Attorney \Wallace J. Wade deci ded
"that there was insufficient evidence to tie anyone to the
al | eged ki dnappi ng," and declined to press the kidnapping
charges. Later, John DeCarlo, an attorney representing
the various carpenters unions involved, gloated that after
the violent strike, "dozens of fornerly nonunion drywall
contractors sign[ed] union pacts."s8

WCl St eel

Two steelworkers locals struck the WOI Steel plant in
Warren, Chio, on Septenber 1, 1992. The conpany began
operating the plant with replacenent and sal ari ed workers.
Soon, the salaried workers began receiving threatening
t el ephone calls, and nany saw their honmes vandali zed.
Conpany officials alleged that a union letter encouraged



Page 22

such behavior. The letter, labeled "Solidarity Alert,"
decl ared victory over the resignation of W '’'s president,
then went on to say, "he is not the only one that we need
to get rid of. There are nore, and we know who they are.”
Referring to salaried enployees as the real scabs, the
letter blamed them for the ongoing strike.®

As the strike dragged on, a |ocal judge ordered secu-
rity guards to keep away from picket lines and Iimted the
nunber of pickets at the conpany gates. |In response,
union mlitants began form ng what the |ocal police chief
called a "gantlet" along streets adjacent to the plant
during shift changes to throw rocks, bricks, and nails.
The chief also said that "supplies of bricks and bags of
rocks have been dropped along the road at night."s
Clearly frustrated with the increasing violence, the police
chief told the local nedia that the "violence would di mn-
ish if the conpany stopped operating with replacenent
workers." He said that he asked the conpany early in the
di spute not to use replacenent workers because they inten-
sify labor conflicts.®

On COctober 24, WCI and the local unions settled the
strike. One union supporter pleased with the pension pro-
visions of the new contract "believ[ed] workers would not
have received the contract that was offered w thout the
vi ol ence. "*®

The Extent of Strike-Related Viol ence

The reports cited are a small sanple of the nearly
9,000 violent events that occurred anywhere in the United
States since 1975. The NILRR has collected and el ectroni-
cally maintains these events in its Violence Event Data
File. Each entry in the file involves union nenbers or
union officials. Al though nost of the viol ence was
inflicted by union mlitants, a few of the recorded events
entailed violence against union nenbers. Usually, such
incidents involved strikers hit by the cars of nonstriking
workers trying to go to work. I n sone cases, nonstriking
wor kers struck back after suffering attacks thensel ves.

The Violence Event Data File is organized into indi-
vidual records, with each record sunmari zing a separate
violent event. The information about each event is
gl eaned from newspaper and magazi ne articles, television
news transcripts, and trade journals. The events can be
accessed by various criteria, such as the union invol ved,
where and when the violence occurred, and whether the vio-
| ence involved property damage and/or personal injury.
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For exanple, a researcher could search the data file for
all incidents involving the Teansters union in Arizona.
Each record in the file is cross-referenced to the origi-
nal source material fromwhich information on the incident
was extracted. Al source material is retained for con-
firmation purposes and to facilitate nore detail ed analy-
Si s.

The Institute has recorded 8,799 incidents of union-
related violence since 1975, but only 1,963 arrests and
258 convictions have been reported. The |ocal news nedia
that covered the original violence could be expected to
foll ow up on subsequent |legal action. But the relatively
few foll owup reports suggest that barely 3 percent of the
violent incidents recorded in the Institute’'s data file
have | ed to convictions.

On the basis of the followng reports cited in this
paper, it is not hard to understand the discrepancy.

e In 1984, union mners pulled drivers from coa
transports and beat them then turned over cars stil
occupi ed by nonstriking enpl oyees--all under the watch
of West Virginia state troopers.

e In 1985, mlitant cenent workers used viol ence
while trying to shut down the M ssouri Portland
Cenment conpany, as Illinois state policenmen watched.

e In 1989, construction unionists staged a full-scale
riot, destroying a canp for nonunion workers and
taunting police in International Falls, M nnesota.
The governor responded by ordering increased govern-
ment nonitoring of the contractor.

* In 1992, drywallers stormed a construction site and
ki dnapped nonstri king workers. Despite apprehendi ng
the drywallers with the workers, Los Angel es prosecu-
tors refused to prosecute anyone for ki dnapping.

* In 1992, the police chief of Warren, Onhio, all but
bl amed WCI Steel's use of salaried enpl oyees and
repl acenent workers for the rock throwng and tele-
phone threats they suffered.

Oten overwhel ned by a |evel of violence never before
experienced in their small conmmunities, |local authorities
may share the sentinents of the International Falls police
chief: "For the first tinme in ny 34 years as a cop, |I'm
not sure | can protect them"™



Page 24

Moreover, the figures presented here are based on
reported injuries. These figures dramatically understate
the actual volune of strike-related acts of violence.

To illustrate: In the Daily News strike, the nunber
of reported incidents was 71. Yet in that strike al one,
the New York Police Departnent recorded nore than 500
incidents and the Tribune Conpany recorded over 1,000. 1In
the Detroit News strike, there were nore than 200 m sde-
meanor conplaints filed--nore than double the 83 incidents
reported in | ocal newspapers. In the International Paper
strike, N LRR collected 21 accounts of violence.
| nt ernati onal Paper reported 111 separate incidents of van-
dalism In the Ravenswood strike, the Institute docunent-
ed 71 acts of violence by Steelwrkers mlitants. The
conpany reported over 2,500--a ratio of 35 to 1.

Many towns have just one daily newspaper and perhaps
a weekly paper or magazine covering |local news. The few
reporters assigned to a strike cannot be expected to wt-
ness every rock hurled at the plant or cars of nonstriKking
wor kers. Not every obscene threat delivered to nonstri k-
i ng enpl oyees can be overheard by the few reporters who
cannot be at the picket line all day. Journalists cannot
follow every worker honme to witness the vandalismthere.
Nor can they be present to hear every threatening phone

call late at night. And without |legal action to provide a
"peg" for reporters to follow up, there will be no fina
accounting of the violence associated with the strike. In

short, the epidemc of union-related strike violence far
exceeds the ability of local news nmedia to fully chronicle
it.

FUVA: Is It Constitutional? Is It Necessary?

The Freedom from Union Violence Act (FUVA), S. 230,
sponsored by Sen. Thurnond, adds federal anti-extortion |aw
to the arsenal of weapons available for prosecuting unions
engaged in strike violence.

The provisions of FUVA respond to a Suprene Court
bent on carving out exceptions for union violence. As
reported earlier, the Court held in Local 807 that the
exception in the 1934 Anti-Racketeering Act for paynments
to "bona fide enpl oyees"” barred prosecuting union nenbers
for extortion. The Hobbs Act tried to renove that excep-
tion by deleting the clause pertaining to bona fide
enpl oyees. But the act specified that only "wongful"”
vi ol ence was subject to prosecution. On that one word,
the Court hinged its ruling in Ennons that violence in the
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pursuit of "legitimte" union goals was exenpt. FUVA
retains an exenption for sone conduct, but makes clear
whi ch conduct is exenpt and which is not.

For instance, FUVA exenpts "mnor bodily injury or
m nor damage to property” from prosecution for extortion.
It is not difficult to distinguish between an occasi onal
bl oodi ed nose or a single broken wi ndow and the m sconduct
described in this paper. International Paper suffered
$750,000 in damage to its Androscoggin, Mine, plant due
to sabotage by |ocal paperworker unionists. Boise Cascade
in International Falls, Mnnesota, lost $1.3 mllion in a
riot by ironworker union mlitants. Ravenswood Al um num
whi ch suffered nore than 2,500 acts of violence, would not
reveal their financial damages.

Since 1975, at |least 181 Anericans have died as a
result of wunion violence, according to the NILRR s data
file--hardly the "mnor bodily injury" exenpted under FUVA
There have al so been nore than 5,600 assaults, Kkidnap-
pings, and threats--alnost all commtted by striking union
mlitants.

FUVA al so exenpts union violence "not part of a pat-
tern of violent conduct or of coordinated violent activi-
ty." The violence cited here can hardly be dism ssed as
spont aneous or uncoordi nated. Newsstands were targeted in
the Daily News strike only after attacks on delivery
trucks failed to stop circulation. 1In the Detroit News
stri ke, Newspaper Quild officials announced their intention
to follow conpany trucks to stop distribution of the
paper. In the Boise Cascade riot, the union mlitants who
attacked the nonunion canp were bused to the site. Tinme
and time again, one sees nonstriking workers stal ked, ki d-
napped, threatened at their hones and on the tel ephone,
and sonetines firebonbed or shot at. Such actions cannot
be characterized as |acking in forethought.

Even with its exceptions--nore inportant for what they
do not exenpt than for what they do--FUVA would finally
enabl e federal prosecutors to try union mlitants and
officials for extortionate behavior. Opponents of FUVA
have objected to that authorization.

Testifying agai nst FUVA | ast year, |abor |aw professor
M chael Gottesman argued that the "intentional conm ssion
of a crinme against person or property is a crine in every
state. . . . Not a single wong would be made a federal
crime by S. 230 that is not now a state or |ocal crinme
everywhere today."® The Georgetown professor’s objection
m ght carry nore weight if any evidence could be produced
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that state and local |aws were systematically enforced in
strike situations. But with a conviction rate of |ess
than 3 percent, the failure of overwhelnmed or politically
neutralized police and prosecutors to enforce the | aw
against union mlitants is clear.

FUVA, CGottesman conplains, is unfair. "Wen enpl oyees
are seeking higher wages, that’s not extortion."® His
rationalization of union violence is unconfortably close to
the notion that the "legiti mte" ends of unions justify
any and all neans to achieve them Despite finding favor
with the highest court in the land, that logic is nonethe-
less toxic to a free society--defined by Hayek as a soci e-
ty free from violence and coercion.®®

There is only one principled objection to FUVA, to
which we now turn. The U S. Constitution creates a feder-
al governnent with enunerated powers, beyond which that
governnment may not extend its reach. G ven that each of
the 50 states has a |law dealing with extortion, on what
constitutional basis can FUVA's supporters defend this
expansi on of federal power?

Is FUVA Constitutional?

Nowhere in the Constitution is there a power con-
ferred upon Congress to interfere with the rights of indi-
viduals to voluntarily contract wwth one another. But as
the country grew and sone believed that |abor-nmnagenent
i ssues had to be addressed by the national governnent,
Congress sought to earmark a specified constitutional power
that would justify its anbitious regulatory agenda. The
Commerce C ause becane the vehicle of choice.?®

The power of Congress to regulate commerce is not,
however, the power to regulate anythi ng and everyt hing.

As set out in Article I, Section 8, the Constitution
aut hori zes the federal governnment to "regul ate Comerce
anong the several States."” Under the Articles of

Confederation, states had enacted tariffs and other protec-
tionist neasures that crippled the free flow of trade.

"If there was any one object riding over every other in
the adoption of the constitution, it was to keep the com
mercial intercourse anong the States free fromall invidi-
ous and partial restraints."®

Lanent abl y, Congress has expanded the Commerce C ause
to a general regulatory power. And the Court--especially
after Franklin Roosevelt’s notorious Court-packing schene--
has facilitated federal overreaching by condoning | egisla-
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tion that has no basis whatever in the Constitution. For
nearly 60 years, Congress had virtually plenary authority;
then, finally, in the Lopez® case, a bare mpjority of the
Court took a nodest step toward reining in the federal
governnent. But as Justice Carence Thomas said in his
concurrence, the Court did not go far enough when it

al | oned congressional regulation of activity that "substan-
tially" affects interstate conmerce.

Applied to the matter at hand, it is not enough to
proclaimthat | abor strife substantially affects interstate
comerce. To legitimately invoke the comrerce power,
Congress nust show that a | abor-nmanagenent di spute sonehow
gave rise to a state-enforced barrier to trade. Nbreover
any federal statutory renmedy nust be both necessary (i.e.,
essential) and proper (i.e., respectful of other rights)
in providing a nmeans by which the barrier will be renoved.

There has been no such showi ng by Congress with
respect to the NLRA Nor could there be. An act that
controls virtually every aspect of |abor relations cannot
be said to have as its objective the renpoval of trade bar-
riers. And an act that systematically violates the rights
of association and contract is in no sense "proper" as
requi red under Article I, Section 8. Accordingly, it is
fair to conclude that the federal governnent was not con-
stitutionally authorized to enact the NLRA, which endorses
"exclusive representation” of enployees who never asked for
representation, and prohibits those enpl oyees from negoti-
ating the terns and conditions of their own enpl oynent.

That said, the NLRA is indeed the |aw of the Iand--
w thout this author’s blessing but nost assuredly with the
i ndul gence of the Suprenme Court.®? 1In light of the federa
governnment’s 60-year immersion in |abor |aw, Congress has
an affirmative obligation to see that the powers, however
illegitimately created by that [aw, are not abused.
Vi ol ence acconpanyi ng the exercise of those powers nust
not go unpuni shed, and the federal governnent, as pronul-
gator of the law and creator of the attendant powers, is
aut hori zed to renedy such violence under FUVA or a simlar
stat ut e.

Bet ween the unconstitutional NLRA and the Ennons rul-
ing, there is a curious double standard, which fornmer
attorney general Edw n Meese discussed in the Senate FUVA
hearing. On the one hand, Congress has "thoroughly pre-
enpted the field . . . [of] |abor relations between pri-
vate enployers and their enployees.” On the other hand,
the Supreme Court has left to ineffectual "state and | ocal
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authorities alone the task of punishing serious, extortion-
ate violence" by union officials in the pursuit of "legit-
i mate" bargai ning goals.®

Still, as Gottesman said, all 50 states have | aws
agai nst vandalism threats, assaults, and other kinds of
extortionate activity. |Is it necessary to anend federa

| aw where state |aws already apply?

| s FUVA Necessary?

The answer, in short, is a resounding "yes." Evidence
fromthe NILRR data file indicates that there are few
arrests and convictions relative to the nunber of violent
incidents. Fromthe police chief in Mnnesota who ques-
tioned his ability to protect local residents, to the
Pennsyl vani a chief who publicly blanmed the use of replace-
ment workers for the violence, it is clear that |ocal |aw
enforcenent authorities are frequently overwhel ned or
politically inmmobilized. Although each state has a statu-
tory extortion offense, ultimately they all are subject to
a common frailty: political reality.

Unions are effective political machines. |In urban
areas, they may be the nost effective political organiza-
tions, as denonstrated in New York by the Daily News
strike. But union influence is not |limted to urban
areas. The UMN strikes in West Virginia and Kentucky con-
firmed that a statute is neaningless where it is ignored
by police, prosecutors, and the courts. |ndeed, when gun
battl es broke out during the 1981 UMN stri ke, Kentucky
Governor John Y. Brown--sworn to uphold the | aw-offered
this incredible explanation of his strict neutrality:
"We're not going to canp on one side or the other."®

Political influence, though, is not the only expl ana-
tion for state and |l ocal inaction. A |arge nunber of
states base their extortion statute on provisions of the
Model Penal Code (MPC), which creates an exclusive |ist of
threats that are considered extortion.*® Yet, the MPC
grants union officials the sane exenptions from prosecution
as the U S. Suprenme Court's Ennons ruling. For instance,
the MPC applies to strike violence only "if the property
is not demanded or received for the benefit of the group
in whose interest the person nmaking the threat or sugges-
tion purports to act." Recalling the decision in Ennons--
i.e., that violence in pursuit of "legitimte" union
obj ectives is exenpt from federal prosecution--the MPC
est abl i shes "conpensation for property or |awful services"
as "a defense to the prosecution” of union violence under
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its extortion statute. Oher states include additiona
requirenents for the offense. A handful of states require
mal i ci ous intent.?®

Thus, whether due to |lack of resources, lack of wll,
or by statute, mllions of citizens can expect no protec-
tion under anti-extortion |laws from vandali sm harassnent,
ki dnappi ng, threats, and assaults if such offenses are
commtted by union mlitants on strike for what they per-
ceive as better working conditions. |Indeed, the ineffec-
tiveness of state extortion laws as applied in cases of
uni on viol ence provides yet another basis upon which to
argue that FUVA is both constitutional and necessary.

Section 1 of the 14th Amendnent bars states from
"depriv[ing] any person of life, |iberty, or property,
W t hout due process of |law' or "deny[ing] to any person
wWithin its jurisdiction the equal protection of the |aws."
Al though that provision is enforceable through the courts,
the Supreme Court has abdicated its responsibility by con-
ferring on unions an exenption from the Hobbs Act.
Nonet hel ess, the Congress under Section 5 of the 14th
Amendnent can "enforce, by appropriate |egislation, the
provi sions" of Section 1. And because Congress created
the statutory anmbiguity that the Court has seized on, it
is inperative that Congress renove that anbiguity at once.

Absent a congressional renedy, one can anticipate that
the Court will continue to turn a blind eye to victins of
uni on vi ol ence. Events at the AA Cross Construction Co.
are an unhappy rem nder.

In 1974, Cross contracted with the U S. Arny to build
a punping station near Port Arthur, Texas. The conpany
began hiring both union and nonuni on workers, which
aroused controversy in Port Arthur, where a |large of num
ber of union workers lived. On January 15, 1975, a
protest was planned at a neeting of the Executive
Commttee of the local Building and Construction Trades
Council. Two days later, the "protest"” comenced as "the
nmob swarnmed over the construction site, brutally beating
Cross and his enployees with iron rods and wooden boards,
overturning and setting fire to the trailer that served as
the construction site office, smashing autonobile and truck
wi ndshi el ds, and vandal i zi ng conpany tools and equi pment. "¢’
The violence eventually forced Cross to default on its
contract with the Arny.

Cross and a nunber of nonunion enpl oyees |ed by Paul
Scott sued the unions under what is commonly known as the
"Ku Klux Klan Act" of 1871. In language quite simlar to
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the 14th Anendnent, section 1985 (3) of the act allows for
damage awar ds agai nst anyone depriving "either directly or
indirectly, any person or class of persons of the equal
protection of the laws."® Scott won the claimat both the
district and appellate |evels, but Carpenters Local 610
appeal ed to the Suprene Court, which decided in 1983 that
the act did not apply. First, the majority held that
Scott had to "prove[ ] that the State is involved in the
conspiracy" to deprive people of their civil rights.®
State and local authorities nmay not have enforced the |aw,
but unless they actually participated in the violence, the
majority seemed to say, no civil rights violation
occurred.

The Court al so reasoned that the act targeted con-
spiracies ainmed at Negroes and their supporters in the
southern states after the Gvil War. The mgjority clained
to "find no convincing support in the |legislative history

that the provision was intended to reach conspira-
cies noti vat ed by bias towards others on account of their
econom c views, status or activities."

In his dissent, Justice Blackmun held that the Court
had m sinterpreted the |egislative history of the act.

Section 1985(3) was added to the bill, according to
Bl ackmun, only after sone |legislators objected that the
original bill would "extend][ ] federal jurisdiction to

cover [all] common crines"” in the states.! Speaking to
that potential overreaching of federal authority, then-con-
gressman Janes Garfield asserted that only rights guaran-
teed by the 14th Amendnent were a federal responsibility.
But whenever the states failed, by nere "neglect or
refusal to enforce" the laws equally, Garfield maintained,
Congress was required to act. The day after Grfield s
speech, the provisions in today’'s 8 1985(3) were intro-
duced. Thus, while Iimting the reach of federal crimnal
jurisdiction in the states, the act was also intended to
address the failure by local officials to enforce civil
rights.

The | egislative history also showed, according to
Bl ackmun, that the act was designed to protect the rights,
not only of Negroes, but also of northerners who had cone
to do business in the south. Citing Rep. WIlliam Kelly
(R-Pa.), Blacknmun described the "Kl an problenmt targeted by
the act as "one of Southern resistance to econonm c m gra-
tions of Northerners." Blackmun then pointed out that
"Port Arthur, Tex., was a self-professed union town.
Respondents were threatened because of petitioners’ view
t hat nonuni on workers were encroaching into an area that
petitioners desired to keep union dom nated. "' Bl acknmun
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and three other dissenting justices saw no relevant dif-
ference between the ains of union violence and those of
Kl an vi ol ence.

What ever the nerits of those argunents, the Court was
no nore willing to apply civil rights law to the problem
of union violence than it has been to apply the Hobbs Act.
The majority reasoned this way: "The National Labor
Rel ations Act . . . addresses in great detail the rela-
tionshi p between enployer, enployee and union in a great
variety of situations, and it would be an unsettling event
to rule that strike and picket-line violence nust now be
considered in light of the strictures of 8§ 1985(3). "
Thus has the Court declined to hold union officials
accountable for strike violence. That puts the matter
squarely in the hands of Congress. "Unsettling" or not,
the victinms of strike and picket-line violence demand and
deserve accountability.

Concl usi on

"Public policy concerning |abor unions has, in little
nmore than a century, noved from one extrenme to the other,"
wote Friedrich A Hayek in 1960. "From a state in which
little the unions could do was |egal "* at the turn of the
19th century, we now have precisely the opposite perspec-
tive at the turn of the 20th

[T]hat it is legitimate for unions to try to
secure hi gher wages has been interpreted to nean
that they nust be allowed to do whatever seens
necessary to succeed in their effort. In par-
ticular, because striking has been accepted as a
| egiti mate weapon of unions, it has conme to be
believed that they nust be allowed to do whatev-
er seens necessary to nake a strike successful.?

In 1907, Carence Darrow cleverly exploited that sen-
timent in Caldwell, Idaho. In that case, the injustice
was to acquit three union officials. Today, however, the
Supreme Court has sol emized the |daho debacle as judicia
precedent. As a result, thousands of acts of union vio-
| ence have gone unpuni shed. Legislation such as FUVA may
be the only way of reining in the Court’s excessive defer-
ence to "legitimate" union objectives.
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