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QUESTIONS PRESENTED 

 1. Whether the Fair Labor Standards Act im-

poses restrictions on tip-pooling arrangements by 

employers who pay employees the full minimum 

wage and do not rely on the tip credit. 

 2. Whether a federal agency purporting to im-

plement a statute may through regulation create 

rights and obligations that the statute does not, so 

long as the statute does not expressly prohibit the 

agency’s regulation.  
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INTEREST OF THE AMICUS CURIAE1 

 The Cato Institute is a nonpartisan public-policy 

research foundation established in 1977 and dedicat-

ed to advancing the principles of individual liberty, 

free markets, and limited government. Cato’s Center 

for Constitutional Studies was established in 1989 to 

help restore the principles of limited constitutional 

government that are the foundation of liberty. To-

ward those ends, Cato publishes books and studies, 

conducts conferences, and produces the annual Cato 

Supreme Court Review.  

This case concerns Cato because it implicates the 

protection for individual rights that the separation of 

powers provides. It also concerns a growing debate 

regarding the need to rebalance power between the 

executive and legislative branches to ensure that the 

Constitution’s structural provisions continue their 

work in securing ordered liberty. 

INTRODUCTION AND  

SUMMARY OF ARGUMENT 

 The separation of powers is indispensable to the 

protection of individual liberty our constitutional sys-

tem provides. Indeed, the Framers believed that the 

structural separation of powers—both horizontal and 

vertical—would be the front line of defense against 

an overreaching government. See The Federalist, No. 

51 (C. Rossiter ed. 1961) (J. Madison) (“In the com-

pound republic of America, the power surrendered by 

                                            
1 Rule 37 statement: All parties received timely notice of ami-

cus’s intent to file this brief; their consent letters have been 

lodged with the Clerk. Further, no counsel for any party au-

thored this brief in whole or in part and no person or entity oth-

er than amicus funded its preparation or submission. 
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the people is first divided between two distinct gov-

ernments, and then the portion allotted to each sub-

divided among distinct and separate departments. 

Hence a double security arises to the rights of the 

people.”). In the context of the division of federal 

powers, the Founders further recognized that the “ac-

cumulation of all powers, legislative, executive, and 

judiciary, in the same hands . . . may justly be pro-

nounced the very definition of tyranny.” Id., No. 47 

(Madison); see also, Montesquieu, The Spirit of the 

Laws 157 (Cohler et al. trans., 1989) (“All would be 

lost if the same man or the same body of principal 

men, either of nobles, or of the people, exercised [the] 

three [governmental] powers: that of making the 

laws, that of executing public resolutions, and that of 

judging the crimes or the disputes of individuals.”).  

 To protect against this accumulation, they vested 

the three distinct powers individually in separate de-

partments of government. See Dep’t of Transp. v. 

Ass’n. of Am. R.R., 135 S. Ct. 1225, 1240 (2015) 

(Thomas, J., concurring in the judgment). And each 

branch would have “the necessary constitutional 

means and personal motives to resist encroachments 

of the others.” The Federalist, No. 51 (Madison).  

 This Court has confirmed these foundational max-

ims time and again when the branches try to reach 

out of their constitutional sphere. See, e.g., Clinton v. 

City of New York, 524 U.S. 417, 450 (1998) (Kennedy, 

J., concurring) (“Liberty is always at stake when one 

or more of the branches seek to transgress the sepa-

ration of powers.”); Plaut v. Spendthrift Farm, 514 

U.S. 211, 239 (1995) (“[T]he doctrine of separation of 

powers is a structural safeguard . . . a prophylactic 

device, establishing high walls and clear distinctions 
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because low walls and vague distinctions will not be 

judicially defensible in the heat of interbranch con-

flict.”); INS v. Chadha, 462 U.S. 919, 946 (1983) 

(“[The] principle of separation of powers was not 

simply an abstract generalization in the minds of the 

Framers: it was woven into the document that they 

drafted in Philadelphia in the summer of 1787.”); 

Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 

579, 635 (1952) (Jackson, J., concurring) (noting that 

the separation of powers was constructed to “[diffuse] 

power the better to secure liberty.”). 

 These are no mere platitudinal remarks giving 

deference to the Framers. This Court has recognized 

that the separation of powers function in our gov-

ernment to make sure that would-be legal commands 

have run rigorous political gauntlets before becoming 

laws of the land. The enforcement of these checks and 

balances seeks to prevent factions (interest groups) 

from capturing the legislative process, and to protect 

the people from arbitrary power being wielded with 

no accountability. Laws are supposed to be hard to 

enact. See John F. Manning, Lawmaking Made Easy, 

10 Green Bag 2d 191, 202 (2007); see also Ass’n. of 

Am. R.R., 135 S. Ct. at 1237 (Alito, J., concurring).  

 Yet the modern administrative state has been al-

lowed to evade many of these constitutional fail-safes. 

It has become what some have called the “fourth 

branch of government,” combining all three func-

tions—legislative, executive, and judicial—into one 

body that does not have to jump through the Fram-

ers’ hoops. See City of Arlington v. FCC, 133 S. Ct. 

1863, 1877-1878 (2013) (Roberts, C.J., dissenting); see 

generally Gary Lawson, The Rise and Rise of the Ad-

ministrative State, 107 Harv. L. Rev. 1231 (1994).  
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 This case implicates all of the Founders’ warnings. 

The Ninth Circuit’s opinion below upheld a Depart-

ment of Labor (DOL) rule with no basis in the text of 

the Fair Labor Standards Act (FLSA). It essentially 

gave DOL a free hand to enact whatever laws it 

deems appropriate so long as the statute does not ex-

plicitly disallow the practice. That turns fundamental 

administrative law on its head. See Pet. App. 3a.  

 The court below thus raises serious separation-of-

powers concerns. First, by allowing the DOL’s rule to 

stand with no basis in the text of the FLSA, its hold-

ing creates a delegation to the executive from the leg-

islative branch with no “intelligible principle” to fol-

low. When an executive agency is free to craft legisla-

tive rules with no basis in statutory text, it is making 

law without constitutional authorization.  

 Second, the lower court had already decided a 

previous case regarding the same statutory issue. 

There it ruled that the FLSA unambiguously allowed 

the practice that DOL now sought to forbid. The new 

DOL regulation effectively overturned a federal 

court’s precedent in direct circumvention of the judi-

cial branch’s duty to “say what the law is”—and the 

Ninth Circuit ignored its own precedent.  

 The Court should take this case and show that the 

Constitution’s separation of powers does not allow 

such judicial enabling of executive mischief. Adminis-

trative agencies simply cannot take it upon them-

selves to ignore or rewrite duly enacted legislation. 
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ARGUMENT  

I.  The Decision Below Upheld a Labor De-

partment Rule with No Basis in the Text of 

the Fair Labor Standards Act  

 The court below adopted a flawed version of the 

Chevron doctrine that would give agencies nearly 

boundless power to make law. In the process, it cre-

ated “a wholly unprecedented approach to construing 

federal agency authority to interpret statutes, one 

that substantially aggrandizes the power of the Ex-

ecutive Branch at the expense of Congress and the 

courts.” Pet. 18.  

 It is axiomatic administrative law that federal 

agencies only have the power they are delegated by 

Congress. See Chevron U.S.A. v. Natural Res. Def. 

Council, Inc. 467 U.S. 837 (1984). In Chevron, the 

Court announced the well known two-step rule: First, 

has “Congress directly spoken to the precise question 

at issue. Id. at 842. If Congress’s intent is clear—if 

the statute is unambiguous—that is the end of the 

Court’s inquiry. Id. at 842-43. If, however, “the stat-

ute is silent or ambiguous with respect to the specific 

issue” the court then decides whether the agency’s 

interpretation is based on a permissible construction 

of the statute.” Id at 843. If both conditions are met, 

the agency’s interpretation is given “controlling 

weight unless [it is] arbitrary, capricious, or other-

wise manifestly contrary to the statute.” Id. at 844. 

 Whatever Chevron entails, however, it does not 

allow an agency to promulgate rules that have no ba-

sis in the text it purports to interpret; there must be 

a “gap to fill” within the statutory scheme. See id. In 

direct circumvention of this basic rule, however, the 
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Ninth Circuit somehow took the doctrine to mean 

that if the statute does not speak to the issue, it is “si-

lent” and courts must defer to whatever the agency 

does. See Or. Rest. & Lodging Ass’n v. Perez, 816 F.3d 

1080, 1088 (9th Cir. 2016). This is contrary to not on-

ly traditional rules of statutory construction, but also 

the Ninth Circuit’s own holding in Cumbie v. Woody 

Woo, Inc., 596 F.3d 577 (9th Cir. 2010)—precedent 

the court below was bound to follow.  

 The issue in Cumbie was identical to the issue 

here. The court there analyzed whether a restaurant 

violates FLSA 29 U.S.C. § 203(m) “when, despite pay-

ing a cash wage greater than the minimum wage, it 

requires its wait staff to participate in a ‘tip pool’ that 

redistributes some of their tips to the kitchen staff.” 

Id. at 578. The Cumbie court held that it did not. De-

ploying traditional tools of statutory construction, the 

court found that the statute’s plain meaning left “em-

ployers who do not take a tip credit free to arrange 

their tip-pooling affairs however they and their em-

ployees saw fit.” Id. at 580-583. 

 After examining the FLSA’s text and structure, 

the court reasoned that the “plain text” of § 203(m) 

“only imposes conditions on taking a tip credit and 

does not state freestanding requirements pertaining 

to all tippled employees.” Id. at 581. Moreover:  

If Congress wanted to articulate a gen-

eral principle that tips are the property 

of the employee [when the employer does 

not take a tip credit], it could have done 

so without reference to the tip credit. It 

is our duty to give effect, if possible, to 

every clause and word of a statute. 

Therefore, we decline to read [§ 203(m)] 
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in such a way as to render its reference 

to the tip credit, as well as its condition 

language and structure, superfluous. 

Id. 

 This ruling alas did not stop the DOL from prom-

ulgating a new rule that directly flew in the face of 

Cumbie. See Or. Rest. & Lodging Ass’n v. Perez, 843 

F.3d 355, 357 (9th Cir. 2016) (O’Scannlain, J., dis-

senting from denial of rehearing en banc). The new 

rule adopted the same argument the court had reject-

ed in Cumbie, that the statute prohibited employers 

from using a tip pool even when they did not take a 

tip credit, no matter what the statutory plain text 

said. See id. (“The preamble to those regulations con-

fessed that Cumbie advanced a ‘plain meaning’ con-

struction, but nevertheless voiced the Department’s 

opinion that Cumbie was wrongly decided.”) (citing 76 

Fed. Reg. 18,841-42).  

 The district court dispensed with the case easily, 

citing Cumbie. See Pet. App. 58a-78a. But—over a 

dissent—the circuit court reversed, finding there is a 

“crucial distinction between statutory language that 

affirmatively protects or prohibits a practice.” Or. 

Rest., 816 F.3d at 1087. And the DOL can ban em-

ployers from engaging in tip-pooling under FLSA § 

203(m) because the statute does not “unambiguously 

and categorically protect” the practice of tip pooling 

when no tip credit has been taken. See id. at 1086-87. 

In other words, the statute was “silent about that 

practice.” Id. Thus, the circuit court majority claims, 

a statute “leaves room for agency discretion” to regu-

late whenever it does not “unambiguously protect or 

prohibit certain conduct.” Id. at 1088.  
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 This construction of Chevron is “entirely alien to 

our system of laws.” Or. Rest., 843 F.3d at 359-360 

(O’Scannlain, J., dissental). As Cumbie made clear, 

the FLSA was unambiguous as to the issue presented 

here. The circuit court should have struck down the 

regulation as ultra vires. When the DOL engages in 

rulemaking that prohibits private conduct that the 

governing statute does not cover, it is legislating with 

no authority from Congress.   

 For that reason alone, the Court should grant cert. 

But the novel statutory construction the court below 

deployed creates further concerns for the rule of law.  

II. The Decision Below Created Serious Consti-

tutional Concerns under Articles I and III  

A. The Ninth Circuit’s construction of  FLSA 

§ 203(m) amounts to a delegation of con-

gressional power to the DOL without an 

“intelligible principle.”  

 Not only was the circuit court’s opinion wrong as a 

matter of statutory construction, but it also raises 

concerns over the delegation of lawmaking authority 

to the executive. If allowed to stand, the DOL would 

have unfettered power to construe statutes in such a 

way that would give it carte blanche to make law 

without congressional direction.  

 Every schoolchild knows (or used to know) that 

the Constitution vests the legislative power with 

Congress. U.S. Const., Art I, §1. But the degree to 

which Congress can delegate those powers away to 

administrative bodies—or whether it can at all—has 

not always been so clear. See generally, Philip Ham-

burger, Is Administrative Law Unlawful? (2014). This 
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Court has found that where Congress lays down an 

“intelligible principle,” courts will not find an ultra 

vires delegation. See Whitman v. American Trucking 

Assns., Inc., 531 U. S. 457, 472 (2001); J. W. Hamp-

ton, Jr., & Co. v. United States, 276 U. S. 394, 409 

(1928) (“If Congress shall lay down by legislative act 

an intelligible principle to which the person or body 

authorized to fix such rates is directed to conform, 

such legislative action is not a forbidden delegation of 

legislative power.”).  

 This analysis has been predicated on the idea that 

when Congress lays down such a principle, it does not 

really delegate its legislative power, but instead gives 

the executive guidelines on how to execute and en-

force the law. Whitman, 531 U.S. at 472 (“In a delega-

tion challenge, the constitutional question is whether 

the statute has delegated legislative power to the 

agency. Article I, § 1, of the Constitution vests ‘all 

legislative Powers herein granted . . . in a Congress of 

the United States.’ This text permits no delegation of 

those powers.”) (citations omitted); Loving v. United 

States, 517 U.S. 748, 770 (1996) (“The intelligible-

principle rule seeks to enforce the understanding that 

Congress may not delegate the power to make laws 

and so may delegate no more than the authority to 

make policies and rules that implement its stat-

utes.”); Yakus v United States, 321 U.S. 414, 426 

(1944) (“Only if we could say that there is an absence 

of standards for the guidance of the Administrator’s 

action, so that it would be impossible in a proper pro-

ceeding to ascertain whether the will of Congress has 

been obeyed, would we be justified in overriding its 

choice of means for effecting its declared purpose.”); 

Marshall Field & Co. v. Clark, 143 U.S. 649, 694 

(1892) (“The true distinction . . . is between the dele-
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gation of power to make the law, which necessarily 

involves a discretion as to what it shall be, and con-

ferring authority or discretion as to its execution, to 

be exercised under and in pursuance of the law.”) (ci-

tation omitted).  

 Despite that understanding—or is it a legal fic-

tion?—the line between the legislative and executive 

branches has not been strictly policed when deter-

mining whether Congress has provided an “intelligi-

ble principle,” as one member of this Court has noted:  

[I]t has become increasingly clear . . . 

that the test we have applied to distin-

guish legislative from executive power 

largely abdicates our duty to enforce 

that prohibition. Implicitly recognizing 

that the power to fashion legally binding 

rules is legislative, we have nevertheless 

classified rulemaking as executive (or 

judicial) power when the authorizing 

statute sets out “an intelligible princi-

ple” to guide the rulemaker’s discretion. 

Although the Court may never have in-

tended the boundless standard the “in-

telligible principle” test has become, it is 

evident that it does not adequately rein-

force the Constitution’s allocation of leg-

islative power.  

Ass’n of Am. R.R., 135 S. Ct. at 1246 (Thomas, J., 

concurring); see also, Whitman, 531 U. S. at 487 (“I 

am not convinced that the intelligible principle doc-

trine serves to prevent all cessions of legislative pow-

er. I believe that there are cases in which the princi-

ple is intelligible and yet the significance of the dele-

gated decision is simply too great for the decision to 
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be called anything other than ‘legislative.’”) (Thomas, 

J., concurring); Gary Lawson, Delegation and Origi-

nal Meaning, 88 Va. L. Rev. 327, 329 (2002) (assert-

ing that the Court has “found intelligible principles 

where less discerning readers find gibberish.”).2  

 This Court has based this lenient standard on the 

idea that while “[t]he nondelegation doctrine is rooted 

in the principle of separation of powers that underlies 

our tripartite system of Government . . . [w]e also 

have recognized, however, that the separation-of-

powers principle, and the nondelegation doctrine in 

particular, do not prevent Congress from obtaining 

the assistance of its coordinate Branches.” Mistretta 

v. United States, 488 U.S. 361, 371-372 (1989). 

  Despite the Court’s reluctance to enforce the non-

delegation principle narrowly, however, the Court 

has found other ways to cabin executive authority. 

See id. at 373 n.7 (noting that the Court has “limited 

to the interpretation of statutory texts, and, more 

particularly, to giving narrow constructions to statu-

tory delegations that might otherwise be thought to 

be unconstitutional”); see also, John F. Manning, The 

Nondelegation Doctrine as a Canon of Avoidance, 

2000 Sup. Ct. Rev. 223, 242-47 (2000) (arguing that 

the nondelegation doctrine has been implemented by 

                                            
2 There is good reason for this skepticism, as the Court has not 

struck down a law for violating the nondelegation doctrine since 

the 1930s. See Panama Ref. Co. v. Ryan, 293 U.S. 388 (1935); 

A.L.A. Schechter Poultry Corp. v. United States, 295 U.S. 495 

(1935). And since then, the modern administrative state has bal-

looned into a behemoth which “wields vast power and touches 

almost every aspect of daily life.” City of Arlington, 133 S. Ct. at 

1878 (Roberts, C.J., dissenting) (citing Free Enter. Fund v. Pub-

lic Co. Acc’ting Oversight Bd., 130 S. Ct. 3138, 3156 (2010)). 
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the narrowly construing statutes that may otherwise 

confer non-delegable authority to executive agencies). 

No matter how much deference this Court gives 

agencies when considering whether the legislative 

branch has delegated too much power to the execu-

tive, this case is at the far end of the spectrum. In-

deed, the lower court’s construction of Chevron would 

“effectively vaporize even that flimsy constraint by 

holding that an agency need not justify a given rule 

by tracing it to a valid statutory grant of authority; 

instead, it need only demonstrative that Congress 

has not affirmatively voiced opposition to the rule in 

questions.” Or. Rest., 843 F.3d at 360 n.3 

(O’Scannlain, dissental).   

 This kind of unbound delegation cannot be upheld 

under our Constitution. The Court should take this 

opportunity to make it clear that executive agencies 

are not free to make legislative rules without—at a 

minimum—some directive from Congress to do so.  

B. The opinion below allows the DOL to 

overrule the Ninth Circuit’s own previous 

construction of the FLSA.  

Not too long ago, this Court held that an agency is 

prohibited from adopting an alternative construction 

of a federal statute when a federal court had deter-

mined the enabling statute was clear and unambigu-

ous. See Nat’l Cable & Telecomms. Ass’n v. Brand X 

Internet Servs., 545 U.S. 967, 984 (2005) (“[A] court’s 

interpretation of a statute trumps an agency’s . . . if 

the prior court holding ‘determined a statute’s clear 

meaning.’”) (emphasis deleted) (citations omitted).  
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And as explained above, the Ninth Circuit had 

previously ruled that FLSA § 203(m) was clearly un-

ambiguous. Indeed, the Cumbie court announced 

numerous times in the most explicit language possi-

ble that the provision’s meaning was beyond dispute. 

Cumbie, 596 F.3d at 579 n.6 (“[W]e conclude that the 

meaning of the FLSA’s tip credit provision is clear.”); 

id. at 581 (“[W]e cannot reconcile [Cumbie’s] interpre-

tation with the plain text of [the statute].”); id. at 581 

n.11 (“[W]e do not resort to legislative history to cloud 

a statutory text that is clear.”).  

Cumbie should thus have ended this matter, but if 

the excessive delegation in the lower court’s reading 

of Chevron did not end the case, applying Brand X 

should have. By skirting the rule in Brand X—by al-

lowing an agency to change its statutory interpreta-

tion despite a court’s having found no ambiguity—the 

circuit court has additionally implicated one of the 

foundation rules of our constitutional jurisprudence: 

“It is emphatically the province and duty of the judi-

cial department to say what the law is.” Marbury v. 

Madison, 1 Cranch 137, 177 (1803). Indeed, the 

Framers envisioned that it would be the judiciary—

not the executive—that would determine the law’s 

meaning. Perez v. Mortg. Bankers Ass’n, 135 S. Ct. 

1199, 1220 (2015) (“The Framers expected Article III 

judges to engage . . . by applying the law as a “check” 

on the excesses of both the Legislative and Executive 

Branches.”) (Thomas, J., concurring).  

 Federal judges are constitutionally charged with 

exercising independent judgement. That duty entails 

the “interpretation of laws,” which is the “proper and 

peculiar province of the courts.” The Federalist, No. 

78 (Alexander Hamilton); see also Philip Hamburger, 
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Law and Judicial Duty 543-48 (2008). In the context 

of executive overreach, the federal courts must look to 

“the compatibility of agency actions with enabling 

statutes.” Perez, 135 S. Ct. at 1221 (citing Utility Air 

Reg. Group v. EPA, 134 S. Ct. 2427, 189 (2014)).  

 These constitutional principles are embodied in 

the Administrative Procedure Act, which makes clear 

that the judiciary was intended to check executive 

overreach. The APA was “framed against a back-

ground of rapid expansion of the administrative pro-

cess as a check upon administrators whose zeal might 

otherwise have carried them to excesses not contem-

plated in legislation creating their offices.” Perez, 135 

S. Ct. at 1211 (citing United States v. Morton Salt 

Co., 338 U. S. 632, 644 (1950)) (Scalia, J., concurring). 

It was seen as a compromise, allowing agencies to ex-

ercise delegated power but at the same time provid-

ing for thorough judicial review to ensure that they 

stayed within the bounds of their implementing stat-

ute. See generally, George B. Shepherd, Fierce Com-

promise: The Administrative Procedure Act Emerges 

from New Deal Politics, 90 Nw. U. L. Rev. 1557 

(1996). As the text of the APA states, a reviewing 

court should overturn agency action found to be “arbi-

trary, capricious, an abuse of discretion, or otherwise 

not in accordance with law.” 5 U.S.C. § 706(1)(A).   

 The lower court ignored these constitutional and 

statutory principles by allowing the DOL effectively 

to overrule Cumbie. Indeed, in allowing an executive 

branch agency to have the final say on what the 

FLSA means, the court directly abandoned its duty 

under the Constitution.  

 This Court should take this case and enforce the 

separation of powers our Founders designed. The ju-
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dicial branch is supposed to be a check on the execu-

tive, not a rubber stamp for administrative agencies 

who rewrite the law according to their own whim. 

CONCLUSION 

 The petitioners have pointed out that this case 

creates numerous splits among the circuit courts. 

That factor alone warrants this Court’s attention, but 

the constitutional implications of the decision below 

add a substantial further degree of importance to this 

case. The petition should be granted.  

Respectfully submitted, 
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