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One Year into the TTIP Negotiations: Getting to Yes

By Simon Lester

In early 2013, the Transatlantic Trade and Investment
Partnership (TTIP) negotiations were introduced with great
fanfare in President Obama’s State of the Union speech.!
The world’s two largest economic zones would be united
in a trade and investment pact, which would generate new
economic growth at a time when it was desperately needed.
Negotiations began in July of that year,” with promises that
this negotiation would not drag on endlessly, as some other
trade talks have.

We are now just over one year into the process, with the
sixth round of talks having just taken place July 14—18 in
Brussels and the seventh round to be held from September
29 through October 3 in Washington. It is time for an eval-
uation of what has been achieved. Are the talks progressing
as rapidly as hoped? Are the hurdles surmountable? Will
this giant free-trade zone actually come to fruition?

This bulletin examines the current state of the TTIP
talks relative to expectations and in the larger context of
the world trading system. It describes some of the main
stumbling blocks that have arisen and makes suggestions
for moving the process forward.

The Bold Beginning

When the TTIP was announced, there was great excite-
ment in the trade establishment, which saw an opportunity
for success where other negotiations had stalled or failed.
Typically, U.S. trade negotiations face domestic opposition
from those worried about competition from producers in
countries with low wages. But with Europe’s high wages,
that would not be an issue here. With good reason, then,
many observers felt that the TTIP would have an easier
time in the domestic political process than some other trade
agreements have experienced.’

Wary of trade initiatives that had dragged on for years,
government officials on both sides proclaimed that this ini-
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tiative would move quickly, to be completed on “one tank
of gas.” Given the common ground of the European Union
and the United States on many issues, it seemed plausible
that the TTIP could avoid some of the more contentious
points that had held up other talks. Some government offi-
cials projected that the agreement could be finished before
the end of 2014.°

In terms of its substance, the report of the U.S.—EU
working group examining a potential agreement set out the
following scope:

A comprehensive agreement would include ambi-
tious reciprocal market opening in goods, services,
and investment, and would address the challenges
and opportunities of modernizing trade rules and
enhancing the compatibility of regulatory regimes.
An agreement of this kind could generate new busi-
ness and employment by significantly expanding
trade and investment opportunities in both econo-
mies; pioneer rules and disciplines that address
challenges to global trade and investment that have
grown in importance in recent years; and further
strengthen the extraordinarily close strategic partner-
ship between the United States and Europe.®

As for its potential economic impact, one economic study
estimated that “an ambitious and comprehensive TTIP
could bring significant economic gains for the EU (€120
billion) and the US (€95 billion),” representing “a 0.5%
and 0.4% increase in EU and US GDP respectively by
2027 relative to their levels without the TTIP in place.””
Beyond these specific economic gains, there was also a
broader goal. As EU Trade Commissioner Karel de Gucht
put it, the TTIP “will be an important way for us to shape
regulations, norms, including on investment, and ultimately
values that govern economic exchange worldwide.”® Thus,
the TTIP was about laying out a framework for a new,
modernized vision of the world trading system.
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Reality Sets In

Not surprisingly, however, the reality of a U.S.—EU trade
negotiation was much more complex and difficult than the
early cheerleading suggested. A number of problem areas
quickly arose. Even before negotiations started, there were
some issues where it was clear that progress would be dif-
ficult. For example, U.S. food producers and government
officials continued their efforts to attack strict EU rules on
approval of genetically modified foods, but the Europeans
made clear they would not change their stance.” And Europe
maintained its long-standing position that “cultural” prod-
ucts should be excluded from the negotiations.'” In addition,
some important issues were excluded from the outset by
mutual agreement, including agricultural and aircraft sub-
sidies, which have been the source of long-running trade
disputes.

Other contentious issues arose after negotiations began:

e The European Union pushed for the United States
to liberalize its financial services markets, but the
United States (led by the Department of Treasury)
resisted, on the grounds that it needed to maintain
strong domestic regulation.'!

e The European Union argued for stronger protections for
its “geographical indications,” such as French cham-
pagne, while U.S. groups objected to the EU demands.'?

e U.S. efforts to contest EU data privacy protections
were undermined by the NSA spying scandals, which
caused resentment throughout Europe and threatened
to derail the talks entirely."?

e The investor-state dispute settlement mechanism
caught fire as an issue in the European Union, forcing
the European Commission to begin an internal public
consultations process.'

Regulatory Hurdles

Beyond these specific disputes, the major issue everyone
talked about in the TTIP was its effort to address regulatory,
or nontariff, trade barriers. This, people said, was where the
real gains from a U.S~EU trade deal lay."> One widely cited
study suggested that in a scenario where around 50 percent of
nontariff measures and regulatory divergences were dealt with,
EU GDP could be 0.7 percent higher in 2018, representing an
annual potential gain of €122 billion ($158 billion), and U.S.
GDP could see a 0.3 percent gain per year in 2018, represent-
ing an annual potential gain of €41 billion ($53 billion).!®

What they did not say, though, was how these barri-
ers could be addressed. As it turned out, the U.S. and EU
negotiators seemed to have different ideas in mind. For the
European Union, this was mostly about regulatory coopera-
tion, in which existing and new regulations are made more
compatible. For example, car producers in both countries
could be subject to the same safety tests, rather than differ-
ent tests for each market. The European Union proposed
an institutional mechanism to address these issues. By con-
trast, the U.S. negotiators focused more on improvements
to the regulatory process, such as having the European
Union adopt a “notice and comment” procedure for draft
regulations, as is used in the United States.!”

This clash of visions has left some doubt as to whether
anything can actually be achieved in this area. It is no
doubt true that there are large economic gains to be had
from addressing regulatory trade barriers. But before
any progress can be made, both sides need to agree on
a focus and assess what can realistically be achieved.'®
The European Union is right to point out inefficiencies
from regulatory divergence, and to propose institutions to
address these problems going forward. But certain U.S.
regulators have voiced objections to cooperation between
regulatory agencies, and not all may be willing to go
along."” On the other side, the United States makes strong
arguments for more transparency in the EU system. But
expecting one-sided change from the European Union in
this area may be asking too much. As a result, a middle
ground is hard to find in all of this.

The Larger Picture: The TTIP and the World Trading
System

But the TTIP is not just about U.S.—EU trade issues. It
is also about the functioning of the world trading system as
a whole. If the United States and the European Union go
their own way through the TTIP, what are the implications
for everyone else? If they set a new standard, what happens
to the existing standard?

One view of this issue is that a successful TTIP might
be bad for multilateralism, as it would lead to trade diver-
sion and fragmentation. In this view, bilateral trade liberal-
ization undermines the multilateral system. Conversely, a
TTIP failure might provide a jump-start for governments to
take WTO talks more seriously. Having looked for an easy
way out with bilateral and regional talks—and not find-
ing one—governments might be forced to turn back to the
WTO and make tough choices, such as cutting agriculture
subsidies.

Another view, though, is that success in the TTIP could
pave the wave for expanding this new model beyond just
the United States and European Union. In this way, it could
provide the impetus for multilateral trade liberalization as
the TTIP and other free-trade agreements get folded into
the WTO system.

Ultimately, the impact of the TTIP on the WTO is hard
to predict. To some extent, it depends on the precise form
the TTIP takes. The TTIP negotiators must recognize that
the WTO provides a solid framework for global, nondis-
criminatory trade rules, and this should not be undermined.

Current Prospects and Recommendations for the TTIP
Focusing on the narrow issues of when and whether the
TTIP will be finished, current projections are now for comple-

tion by the end of 2015.%° Experienced trade observers may
see such an extension of the deadline as similar to the endless
delays in the WTO’s Doha Round. And in the trade commu-
nity, many people are looking at the U.S. trade agenda, and
prospects for trade liberalization generally, with a good deal
of skepticism these days.?! No action from Congress on Trade
Promotion Authority is expected before the 2014 mid-term
elections, and even afterwards there are doubts about how seri-
ous the Obama administration is with regard to trade policy. It



is conceivable that trade negotiations of all types will mostly
stagnate until the next administration.

But despite the delays and doubts, we should not con-
sider the TTIP a failure at this point. There are substantial
hurdles, but they can be resolved. On some issues, com-
promise might be in order. The U.S. and EU trade negotia-
tors need to identify a reasonable agenda and push hard to
conclude it. This means making choices about what can
and cannot be accomplished; and for those issues that will
be addressed, making concessions and finding a middle
ground. In this regard, this bulletin offers the following rec-
ommendations.

e [SDS should be removed from the negotiations

One of the most controversial issues in the TTIP talks
is the investor-state dispute settlement (ISDS) mechanism,
which combines substantive international legal principles
with a mechanism for foreign investors to challenge nation-
al government action in an international tribunal. In defend-
ing the inclusion of ISDS in the TTIP, proponents of ISDS
have made two main arguments. They have referenced
problems with treatment of foreign investment in some
Eastern European countries, arguing that despite the sophis-
tication of U.S. and EU courts, special protections are still
needed; and they have expressed concerns about the impli-
cations for investment treaties with other countries, such as
China, of not having ISDS in TTIP, suggesting that exclu-
sion from TTIP would undermine ISDS in other treaties.

These arguments are not sufficient to justify insistence
on having ISDS in the TTIP. First of all, there are serious
questions about the usefulness of ISDS in any context, as
the evidence for its value in promoting foreign investment
is weak. In the U.S.—EU context, it seems even less impor-
tant.”? Furthermore, a bilateral investment treaty (BIT) with
China is fairly speculative at the moment and should not be
a factor in the TTIP talks.

Even if the United States and European Union could
agree on the content of ISDS, which will be a challenge,
the controversy it has caused in the European Union (and
may cause in the United States if and when the TTIP goes
before Congress) could easily derail the whole deal.”> An
issue that is of marginal value at best should not be allowed
to undermine the clear benefits of removing protectionist
barriers.

e Disagreements over geographical indications cannot
be resolved

For many years now, the European Union has pushed for
special protections for foods and beverages with links to a
particular place of origin.** For example, in the view of the
Europeans, the word Feta should only be used to describe
cheese made in Greece. Americans have generally rejected
EU demands, arguing that these terms have become part of
general usage, and thus do not deserve special protection.

Both the United States and European Union strongly
believe that the other side’s approach to geographical indi-
cations constitutes a trade barrier.”> From one perspective,

too little protection of geographical indications is a trade
barrier; from another perspective, too much protection is

a trade barrier. In this situation, it is difficult to see a solu-
tion; trade negotiations do not really have an answer to this
debate. We may just have to agree to disagree. Thus, taking
this topic out of the TTIP negotiations is for the best.

® Regulatory issues can be dealt with in a separate
process

As noted, much of the talk about the TTIP has focused on
how the real gains will come from addressing regulatory trade
issues, but this is not a new issue. It has been on the U.S.—EU
agenda for over a decade, and, as noted above, the United
States and European Union still do not agree on an approach.

It may be useful to have the TTIP push the debate for-
ward on this issue, but the reality is that this is a long-term
problem that is unlikely to be solved in the normal trade
negotiating process. Thus, tying conclusion of the TTIP
to resolving regulatory issues may prevent the TTIP from
being finished. To be clear, there are economic gains to be
had here, and we should pursue them. But if we require that
this issue be completely resolved in the TTIP, we may be
waiting 10 years or longer.

Negotiators need to make a judgment quickly on this
issue. If they cannot realistically reach agreement soon, it
may be better to shift this issue outside the TTIP to allow
more time for working through it.

Conclusion

Narrowing the scope of the TTIP negotiations will be
criticized by those who say a modern, 2 1st-century trade
agreement must cover all of these issues. But such an argu-
ment oversimplifies the substantive issues under debate.
Including additional issues does not necessarily make an
agreement any more beneficial. The scope should be deter-
mined not based on marketing terms, but on the value of
the specific provisions being discussed. The ISDS mecha-
nism is a newer, more modern, issue than tariff cutting, that
is true; but its relative youth does not tell us anything about
its value. Also, political realities need to be recognized.

For example, trade friction would be reduced if the United
States and European Union could agree on their geographi-
cal indications policies, but they cannot, so let’s not drag
down the whole process while they bicker and fight.

Note that none of the new issues represent traditional trade
liberalization, such as tariff-cutting and anti-protectionism
provisions, which are the core of trade agreements. Thus, a
more limited agenda in this sense would not necessarily be
a big loss, as the core would still be in there. By contrast,
excluding entire product and service sectors, such as financial
services, from liberalization would undermine the whole exer-
cise. We should continue to push for the broadest possible
tariff cuts, services liberalization, and opening of procurement
markets. That is where the focus should be. Some argue that
these are 20th-century issues and not worth the effort. They
are wrong. The trade liberalization project remains unfin-
ished, and there is still plenty of work to be done. The TTIP
is a place to get started.
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