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Executive Summary
America's anti-dumping laws punish consumers and penalize foreign companies trying to compete in the U.S. market.
The dumping charge recently upheld against Japanese supercomputer makers shows the economic illogic and
systematic unfairness of the law.
By imposing punitive tariffs of up to 454 percent, the U.S. Department of Commerce has effectively killed import
competition in the domestic supercomputer market. As a result, a federally funded agency has been forced to cancel a
contract--depriving taxpayers and consumers alike of the full benefits of price competition.
The law is so biased against importers that the Commerce Department upholds 96 percent of the initial claims it
receives. As a result, the law has become merely a tool to protect domestic industries from competition. Congress
should repeal the anti-dumping code.
Introduction
On May 17, 1996, the U.S. government flirted with history. For the first time, a federally funded agency decided to
buy a supercomputer made by a non-U.S. company. An agency of the University Corporation for Atmospheric
Research (UCAR) in Boulder, Colorado, awarded a $35 million, five-year leasing contract for a weather-simulating
supercomputer to a subsidiary of NEC of Japan.
Thanks to perverse U.S. trade laws, however, history was put on hold. HNSX Supercomputing, the U.S.-based
subsidiary of NEC, had outbid two other finalists for the contract--Fujitsu U.S., another Japanese-owned subsidiary,
and Cray Research of Eagan, Minnesota--to supply a supercomputer to UCAR's National Center for Atmospheric
Research (NCAR) for modeling weather patterns. [1] Two months later Cray officially cried foul.
In a July 29, 1996, petition to the International Trade Administration (ITA), a division of the U.S. Commerce
Department, the company claimed that it had been the victim of "dumping." Cray argued that HNSX had used its
parent company's "deep pockets" to sell the weather supercomputer for less than one-fifth its cost, thus undercutting
Cray's bid by dumping its system on the U.S. market. [2]
Predictably, the ITA upheld the dumping charge, as it does in the overwhelming majority of cases. On September 26,
1997, a second U.S. agency, the International Trade Commission (ITC), made the dumping charge final with its
determination that Cray Research had suffered "material injury." The U.S. government will now impose punitive tariffs
of between 173 percent and 454 percent on all supercomputers imported from Japan, a barrier so high it effectively
bars them from the market.

The Cray-NEC supercomputer case demonstrates everything wrong with U.S. anti-dumping law. Throughout the case,
importing firms confronted a hostile agency operating under rules that virtually guarantee a hostile ruling, with the end
result that overseas competitors have been forced out of the U.S. supercomputer market in the name of defending
competition.
U.S. Anti-dumping Laws: A Stacked Deck
In theory, anti-dumping laws are supposed to protect consumers from foreign companies that try to corner the U.S.
market by selling products at an artificially low price. The argument behind the law is that, although consumers benefit
in the short run, dumped goods could drive U.S. competitors out of the market, leaving the dumper free to use its
newly gained monopoly power to charge artificially high prices.
In practice, use of predatory pricing to gain a monopoly position virtually never succeeds. As soon as a company seeks
to raise its prices above the prices that would prevail in a competitive market, other firms have an incentive to enter or
reenter the market. Competition in an open, global trading system keeps prices from rising above the market price. The
real purpose of the anti-dumping laws is to block imports in selected industries. Originally intended to safeguard
competition, those laws have become the weapon of choice for U.S. companies seeking relief from competition.
Cray's competitors for the UCAR contract faced a stacked deck from the beginning. Even before the NCAR announced
the winning bid, Cray had convinced two sympathetic members of Congress, Reps. David Obey (D-Wis.) and Martin
Olav Sabo (D-Minn.), to press the Commerce Department to investigate Cray's competitors. The ITA obliged, warning
in a May 20, 1996, letter that the contract that had been awarded three days earlier could be in violation of antidumping laws. Essentially, the ITA collected evidence on behalf of Cray and then signaled the probable success of the
case--sparing Cray the expense and uncertainty of initiating the case itself.
The ITA supposedly acts as "gatekeeper" for anti-dumping actions by evaluating initial claims of dumping and
supposedly dismissing spurious petitions. Unfortunately for consumers, the ITA tends to keep the gates open wide.
From 1980 to 1997, the agency found foreign firms guilty of dumping in 96 percent of cases filed (804 of 837
petitions). [3]
That high rate should not be surprising, since the ITA is also charged with "helping U.S. businesses compete in the
global marketplace." As a result, the agency that is responsible for investigating dumping claims also acts as an
advocate for complainants throughout the anti-dumping investigation and decisionmaking process. As a part of its
mission to promote U.S. goods, the ITA will provide free legal assistance to firms filing anti-dumping petitions in its
own office. And the ITA will assist a petitioner to ensure that a petition passes the ITC's injury determination test. [4]
The success rate of anti-dumping petitions can also be attributed to the laws that regulate the way ITA calculates the
"fair value" of the imported good. The ITA must, by law, disregard some high-priced sales in the U.S. market when
calculating the dumping margin (the percentage difference between an average "fair value" and actual individual
sales). That almost virtually guarantees a finding of dumping. The magnitude of the bias varies, but the ITA's method
is believed to inflate the dumping margin by 10 percent. [5] Compounding the distortion, the ITA adds to the "fair
price" an arbitrary markup of 10 percent for overhead and 8 percent for profit. Such adjustments are not needed
because, in a competitive industry, profit margins will be close to zero, and the costs and prices reported by
oligopolistic industries will already include a profit margin.
When a low sales volume in the U.S. market makes it impossible to determine "fair value," the ITA attempts to
estimate a firm's costs. The ITA sends an extensive questionnaire--100 to 200 pages long, in English--to the foreign
company. The accused firm is responsible for translating its answers into English and, frequently, converting its
accounting standards to U.S. standards. [6] To add to the expense and difficulty, the importer must answer all of the
questions in a short period of time--usually two to four weeks, depending on when the ITA desk officer gets to the
case. [7]
If the firm refuses to cooperate, because of either financial or time constraints, or because it feels that the questions are
too intrusive, the ITA can increase the size of the dumping margin to penalize the importer for noncooperation.

"Worst Information Available"
Given the ITA's institutional bias in the case, NEC filed a petition in the U.S. Court of International Trade to block
ITA's pending decision. In the civil law courts, the ITA's preliminary investigation would have been equivalent to the
judge and jury getting together to collect, investigate, and evaluate evidence for a plaintiff. However, the Court of
International Trade eventually rejected NEC's case, explaining that the ITA "routinely" confers with anti-dumping
filers before an investigation. Since that behavior was "normal" and legal, the court ruled the case could proceed.
Because NEC was pursuing its parallel case through the Court of International Trade, however, it did not participate in
the ITA's anti-dumping investigation. Under U.S. anti-dumping law, if the ITA cannot calculate either the "fair value"
of the imported good or the cost of the good from data the foreign firm provides because of incomplete answers, the
ITA uses the "best information available." Unfortunately, that information is often hearsay estimates of costs.
To determine the margin of dumping, the ITA either searches the popular and business press to infer information from
similarly reported sales or costs, or, more commonly, it relies on the petitioning U.S. firm for information about the
alleged dumping practices of its rivals. Of course, domestic firms have a huge incentive to provide data that will
maximize the margin.
The use of "best information available" is the biggest source of bias in ITA dumping decisions, and it is the core
problem in the Cray-NEC vector supercomputer case. The ITA used Cray's suppositions about NEC's costs in its antidumping calculations, which led to the conclusion that NEC had priced its bid more than 80 percent below market
cost.
Guilty until Proven Innocent
A dumping charge inflicts immediate damage on the competing importer. After an initial dumping determination by the
ITA, and even before the ITC can weigh in on whether the U.S. industry was "injured" by competition, the importing
firm must post a bond to cover the cost of a duty equal to the dumping margin. [8] There are two rounds during which
the ITA assesses the allegation of dumping, and the importer is liable for the duty from the first round of investigation.
What's more, not only is the importer liable for a duty on future imports, but the dumping duty can also be imposed
retroactively on any imports that were sold 90 days before the dumping determination. [9]
In addition, the dumping margin can be changed after the ITA's initial determination, meaning that an importing firm
cannot be sure what its final duty will be. As a result, the importer and its customers face an almost unlimited potential
liability. As a consequence, importers confront a depressed business environment with the constant threat of
potentially increased costs due to dumping duties and constant uncertainty about the final prices of their goods.
Japanese supercomputer companies have paid dearly for that uncertainty. The initial finding that NEC had allegedly
dumped its computer on the U.S. market caused the National Science Foundation, the government sponsor of the
project, to cancel the supercomputer order. [10] At the news of the ITA's final dumping determination, NEC's stock fell
to a new low. [11]
A Chilling Effect on the Supercomputer Market
Even though Fujitsu and NEC were the only foreign competitors to make it to the final round of the supercomputer
bidding process, anti-dumping complaints are not brought against individual firms. Instead, they are brought against all
firms in a foreign country. That form of collective justice is particularly chilling in trade, because the ITA assessed an
anti-dumping duty against "all other manufacturers" of vector supercomputers in Japan. Since there are no other
manufacturers of supercomputers, the ITA arbitrarily set the value of the duty at 313.54 percent. [12]
In this case, the anti-dumping duty law is particularly pernicious. The "all others rate" of the dumping duty will now
be in force for the next five years. That preemptive duty of more than 300 percent effectively seals off the American
market from any other Japanese company that might develop a supercomputer, even though the potential competitor
had nothing to do with the initial case.

What's more, the ITA refused to adapt its rules to differing product categories. The ITA imposed the duty on all vector
supercomputer parts and all vector supercomputers that NEC or Fujitsu would import, even those destined for their
subsidiaries. The logic behind that ruling was to prevent either company from importing a computer under the guise of
internal consumption, only to sell the computer on the market.
By imposing a duty on all vector supercomputer parts, the ITA also closes the U.S. market to Japanese parts resellers.
Since some vector supercomputer parts are interchangeable with other computer components, the Customs Office must
make some fairly arbitrary decisions about whether a computer component could or would be used in a vector
supercomputer. Such arbitrariness again depresses the ability of firms to compete and further restricts the U.S. market
in an unintended manner.
The "Damage" of Price Competition
After a firm is found guilty of dumping by the ITA, the ITC must determine whether domestic firms have been hurt by
the allegedly dumped goods. If the ITC finds the domestic industry has not suffered injury, the case is dropped, but if it
decides that damage has been inflicted, a duty based on the dumping margin found by the ITA is imposed.
To make the material injury determination, the ITC commissioners can make either one of two determinations. First,
they can find that the dumped imports have substantially injured the industry. While the ITC can consider alternative
reasons for an industry's performing poorly, the ITC cannot assign weights to the relative importance of the different
factors. [13] If the U.S. firm has performed poorly, and if the firm's poor performance could in any way be linked to
imports, then the importer is guilty of causing material injury.
Second, the ITC can find material injury even when no goods have actually entered the U.S. market. [14] The ITC
need find only that there is a reasonable chance that additional imports would flow into the United States and that the
volume of those import flows would be high enough to damage the domestic industry.
Since Cray still holds a commanding lead in the supercomputer industry, and has nearly total dominance in the vector
supercomputer industry, it was impossible for the ITC to find that one contract could damage Cray. The one sale would
have been approximately 5 percent of Cray's annual sales.
Instead, the ITC ruled that the mere threat of competition would irreparably damage Cray. In 1995 both NEC and
Fujitsu sales representatives made bold claims about increasing exports to the United States, and it was on the basis of
those sales projections that the ITC said that Cray faced potentially insuperable damage. [15] In most courts, hearsay
evidence, especially forecasts made by sales representatives, is inadmissible. But in the anti-dumping proceedings, such
evidence is allowed. And since the ITC is required to count imports in a fairly broad manner, many sales that the ITC
counted as threatening imports were actually sales for which Cray did not even participate in the bidding process. [16]
In a regrettable change, the Uruguay Round of the General Agreement on Tariffs and Trade now mandates that the
dumping margins must be considered when deciding material injury. [17] So, if the ITA makes a biased dumping
margin determination, that bias will now carry over into the ITC's decision about whether there is injury to the
industry. As a consequence, when the ITA finds large dumping margins, as in the Cray-NEC vector supercomputer
case, the ITC is almost obliged to find material injury.
Because the ITC is explicitly forbidden to weigh the relative effects of different causes, it can only state whether
imports have had a substantial, or material, impact on prices, profits, or production of the domestic industry. That
requirement is disingenuous. "Unfair" competition is not competition that "hurts" a domestic producer. In a market
economy, competition by definition reduces prices and makes each firm worse off than it would be were it a sole
monopolist. It is the end users and consumers who benefit from competition. And it is consumers--in this case U.S.
taxpayers--who lose the benefits of competition that is explicitly barred by anti-dumping laws.
An Unfair Law, Not Unfair Competition
Far from being a victim, Cray Research is the preeminent global producer of high-end supercomputers. In 1996 over
25 percent of the 500 fastest computer installations in the world used Cray machines (131 of 500), while NEC and

Fujitsu, combined, had approximately 10 percent of the installations (59 of 500). [18] Cray's sales in 1995 were $676
million, with $437 million in backlogged (i.e., unfilled) orders. [19] And in 1996 Cray was purchased by Silicon
Graphics, a multi-billion-dollar company, in part so Silicon Graphics could enter the supercomputer market and extend
its product range. Since the entire supercomputer market is less than Silicon Graphics' revenue, Silicon Graphics, too,
can provide deep pockets. [20]
While Cray has had a history of producing high-quality supercomputers, its recent restructuring and acquisition
indicate that it has found it difficult to adapt to a new market and additional competition. [21]
Much of that competition has come from cheaper computer workstations produced by domestic competitors. In the
dynamic U.S. computer industry, lines between markets have become blurred. Personal computers now provide stiff
competition for computer workstations (such as those produced by Silicon Graphics and used to create the movie Toy
Story), and computer workstations now compete with supercomputers. [22]
Because Cray has derived much of its revenue from government (especially military) contracts that have mandated
purchases from U.S. companies, it has not been accustomed to overseas competition. But Cray can no longer count on
long-term leases from U.S. government and military installations. Changing patterns of demand and competition have
squeezed Cray's bottom line. Between 1990 and 1995 its labor costs increased by over 15 percent, but its workforce
shrank by 17 percent, and sales fell by 18 percent. [23] At the same time, the number of "safe" contracts that Cray
obtained, those with "Buy American" requirements, fell sharply as defense cutbacks led to fewer possible contracts.
The backlog order data, in fact, give a hint of Cray's inability to fully meet market demands. While customers would
like to purchase computers from Cray, it has not been able to meet its customers' expectations. And while attention has
been focused on Fujitsu's and NEC's alleged misbehavior, the reason that NCAR did not take Cray's bid was that Cray
submitted a proposal for a computer system that not only did not exist but had not even been approved for
development by Cray's management.
According to the NCAR's director, the computer that Cray proposed could pass only one of several tests devised to
examine the computer's speed at calculating the weather simulations. It was for that reason that the NCAR's director
said that Cray's final bid, submitted after NCAR testing, involved "an unacceptable technical risk" and NCAR would
never have accepted Cray's bid. [24]
While Cray could not use the power of the U.S. government to thwart the domestic competition it faces from
producers at the low end (such as Hewlett-Packard, IBM, Intel, and DEC), U.S. anti-dumping law has provided
protection against its competitors abroad.
The Broader Danger to Competition
The Cray-NEC case sets a particularly bad precedent because the anti-dumping process itself encouraged political
meddling in a government procurement process. It enabled an activist ITA to protect a U.S. company in the high-end
computer business--increasing domestic computer costs and hurting the ability of U.S. researchers to stay at the top of
their field.
Not only is research compromised, but the entire high-end supercomputer market now is facing reduced competition
and higher prices. While Cray can promise to restrain prices, the market is a better enforcement mechanism, for
without the market as a check, industrial users and government agencies like UCAR must spend more money for less
computing power. If competition is good for the Japanese supercomputer market, of which U.S. manufacturers have
captured a 30 percent share, why is it not good for the U.S. market?
The damage from this case spreads beyond the supercomputer industry to the whole government procurement process.
Interference from politicians and government agencies is not conducive to an open, fair bidding process. In the
Uruguay Round of GATT, the United States pushed hard and successfully to have government procurement added to
the list of negotiated issues. And yet, when a government-funded agency decided to buy from a foreign manufacturer,
the competing American firm merely needed to complain to its congressional representatives to stop the sale.

Conclusion
Administrative relief laws, such as the anti-dumping law used by Cray Research to deny NEC a contract with the U.S.
government, represent active use of the trade laws by government officials to completely close an important U.S.
market to foreign competitors.
It is precisely because the anti-dumping code is so stacked against importing firms that it provides an easy vehicle for
both industry and government meddling in the market. Since the "best information available" criterion and material
injury determination are integral parts of the anti-dumping process, superficial reform of technical rules will not fix the
problem. Instead, the anti-dumping laws themselves should be repealed.
Repealing those laws would elicit protest from industries long accustomed to using anti-dumping laws to blunt
competition. However, this administrative trade barrier prevents consumers and downstream users of products from
enjoying the full benefit of free trade--competition and lower prices.
Absent a change in the law, NEC and other victims of the U.S. anti-dumping code can appeal a final decision to the
U.S. Court of International Trade within 30 days after the ITC's final report. The home government of the importer
found guilty of dumping can also appeal the final decision to the World Trade Organization. On April 29, 1997, the
Japanese government took the first step by complaining about this dumping case before the WTO's dumping
committee. If a WTO dispute settlement panel were to find that the ITC's decision was not in conformity with U.S.
obligations under the Uruguay Round, the U.S. Trade Representative could request that the ITC modify or reverse its
decision.
But whatever the final outcome of the supercomputer dumping case, no company should be subject to such a long,
arbitrary, and damaging process in which everyone loses except the protected domestic industry.
The lesson that policymakers should learn from the past 15 years of explosive growth in computers and computer
services is that government intervention only prevents the dynamic marketplace from forcing and enforcing
innovation.
The United States has a very competitive computer market. Given that consumers have benefited from constantly
falling computer prices, the worst policy prescription is to reduce competition and keep prices paid by consumers and
taxpayers alike artificially high. The injustice of this latest abuse of U.S. trade law makes it more clear than ever that
we must dump the whole U.S. anti-dumping code.
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