GENTER

FOR TRADE POLICY STUDIES

No. 2 < January 2003

free Trade Bulletin

Bull in a China Shop: Assessing the First Section 421 Trade Case
by Dan Ikenson, policy anayst, Center for Trade Policy Studies, Cato Institute

Jugt asthe Bush adminigration isfinding its free-trade foot-
ing, the presdent faces adecison later this month that could
throw his trade policy agenda off track once again. Under aU.S.
trade gatute never before tested, the president must decide
whether to impose regtrictions on imports from China of
“pedestd actuators,” a product usad to adjust the seet height of
mohbility scooters used primarily by the physicaly disabled.

Last October, pursuant to authority under Section 421 of the
Trade Act of 1974, the U.S. Internationa Trade Commission
determined by avote of three to two that imports of pedestd
actuators from Chinawere causng “market diuption” to U.S.
producers of the same merchandise. The ITC recommended thet
the presdent impose import quotas. Under the law, however,
impaodition of the recommended trade redrictionsis ameatter of
presidentia discretion.

Section 421 isa gpecid atute that gpplies only to imports
from China, and the pededtd actuators case marksthefirst time
thet it has ever been invoked. Accordingly, the outcome of this
case hasimportant implications for the future of U.S-China
trade rdations. If President Bush surrendersto protectionist
pressurein this case, he will send aterrible sgnd to other U.S.
indudtries that face Chinese competition—and aso to Chinaas
it Sruggles to open its economy to foreign competition.

Section 421 of the Trade Act of 1974

Section 421 was added to the Trade Act of 1974 by the
U.S.-China Rdlations Act of 2000 (H.R. 4444), which estal>
lished permanent normd trade relations (PNTR) with China
and paved the way for China s accesson to the World Trade
Organization. The provision aimed to assuage protectionist
fears of PNTR by establishing a special “safeguard” to dedl
with increased imports from Chinafor the first 12 years after
China s entry into the WTO.*

Thenormd U.S. “safeguard” law, Section 201 of the Trade
Act of 1974, authorizes the impogition of temporary trade barri-
ersagang increased importstheat are a*“ substantia cause’ of
“seriousinjury” to American producers. The China-specific

safeguard of Section 421, by contradt, setsalower threshold for
granting protectionist relief. Specificaly, the Satute provides:

If a product of the People€'s Republic of China is
being imported into the United Statesin such increased
quantities or under such conditions as to cause or
thresten to cause market disruption to the domestic
producers of alike or directly competitive product, the
Presdent shdl, in accordance with the provisons of
this section, proclam increased duties or other import
restrictions with respect to such product, to the extent
and for such period as the President consders neces-
sary to prevent or remedy the market disruption.?

Under the satute, “ market digruption” exists“whenever
importsof an articlelike or directly competitivewith an atidle
produced by adomedtic indudry areincreasng rapidly, ether
abolutdy or rdatively, S0 asto be asgnificant cause of materid
injury, or threat of materid injury, to the domestic indudtry.”* And
the term “sSgnificant cause’ refersto *a cause which contributes
sgnificantly to the materia injury of the domestic indudtry, but
need not be equd to or greater then any other cause™

If the ITC renders an affirmative finding (which is
decided by mgority vote) or if there is an even split among
commissioners, the affirming commissioners must submit
recommendations for relief to the president and the U.S.
Trade Representative within 20 days of the determination.
The USTR then has 55 days to advise the president about the
ITC sfindings, aperiod during which it must hold hearings
on the matter and solicit views from importers, exporters,
and other interested parties. It is aso authorized to pursue
negotiations to address the market disruption with the
Chinese government during this period.

Unless an agreeable settlement is reached, the president
must announce import relief by the 150th day after the peti-
tion'sfiling unless he determines that “ provision of such
relief isnot in the national economic interest of the United
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States or, in extraordinary cases, thet the taking of action . . .
would cause serious harm to the national security of the
United States.” If the president grants import relief, it must
become effective within 15 days of his decision.

The Pedestal Actuators Case

In this case, the petitioning indudry isasingle company,
Mation Systems Corporation (MSC),° which produces pedestd
actuaors One of itslargest dients, Electric Mohility Corporation
(EMC), aproducer of mobility scooters, decided to terminateits
business rdationship with the petitioner for avariety of reasons. It
requested bids from other producers of pedestd actuators around
the world (there were no other domestic producers sling on the
open market) and decided on a Chinese manufacturer, CCL
Industrid Motor (CIM), with which it hed cultivated a successtul
relationship through purchasing other parts Snce 1998.

Imports of pedegtd actuators from Chinawere nonexistent
until after EMC decided to terminateits contract with MSC.
According to tesimony by the presdent of EMC: “If Mation
Sysems hed been more responsve to our nesds, we would not
have mede the decison to sop purchasing from them—adecison
thet was made prior to our decison to purchase actuetors from the
Chinex . .. Inlate 1999, EMC gpproached severd suppliers,
recaiving informal bids from three of them, induding CIM. EMC
lidted CIM to quote on the Seet Lift Actuetor, not vice versa™

Despite the fact that this case boils down to adispute
between two U.S. companies with a Chinese company caught
in the crossfire, three ITC commissioners found that rapidly
increasing imports of pedesta actuators are causing market
disruption and recommended quotas on Chinese imports
despite acknowledging the possibility that EMC might not
resume purchasing from MSC—in which case the relief
would provide no benefit at dl to the domestic industry.

In her dissenting opinion, Commissioner Lynn Bragg
took issue with her colleagues: “Thisisnot asituationin
which subject producersin Chinatargeted the U.S. market
with ragpidly increasing imports in order to capture sales from
domestic producers, instead, thisinvestigation presents the
limited circumstance of one supplier in Chinaresponding to
a specific request from a preexisting customer. Thus, any
injury experienced by the domestic industry in this caseis
directly attributable to a single purchaser’s perception of the
sustained inadequacy of an existing source of supply.”®

Even more to the point, Commissioner Deanna Okun, the
other dissenter, wrote, “1 do not think that the trade laws are
meant to force acompany to purchase from the domestic
industry, and in this case from asingle domestic supplier.”®

Concluson
The incluson of Section 421 in the PNTR legidation
may have been a palitica necessity, but there is no good rea-

son to siretch it to fit the facts of this case. The law should
be used sparingly, as alast resort—and certainly not to pun-
ish innocent bystanders to a domestic contract dispute.

The president should exercise his discretion to deny
relief. To do so, he needs to find that imposing trade barriers
“would have an adverse impact on the United States econo-
my clearly greater than the benefits of such action.”* That
Ccase can be made.

The cost of mohility scooters dropped from $4,100 to
$3,800 after EMS switched to the Chinese supplier of
pedestd actuators. By disrupting EMS's supply chain, the
remedy would have a direct, adverse impact on the physica-
ly disabled. Increasing EMS's costs of production would aso
damage its ability to compete with foreign producers of
mobility scooters. There are strong grounds for concluding
that those costs would far outweigh the benefits of aremedy
that in no way guarantees the resumption of sales and profits
for MSC. Government meddling to pick winners and losers
is bad enough; it is atravesty when such meddling produces
only losers.

If the president grants relief in thisfirst, weak case under
Section 421, it will only encourage other U.S. industriesto
file additional cases of their own. Standing firm now will
save him many headachesin the future. When making his
decision, President Bush needs to remember the compelling
U.S. nationa interest in encouraging China s opening of its
markets pursuant to its new WTO obligations. And he needs
to ask himsdlf this question: How can we expect Chinato
resist protectionist pressuresif we are willing to close mar-
kets to Chinese competition at the dightest provocation?
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