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Executive Summary

Despite surviving a number of threats, Presi-
dent Obama’s health care law remains harmful,
unstable, and unpopular. It also remains vul-
nerable to repeal, largely because Congress and
the Supreme Court have granted each state the
power to veto major provisions of the law before
they take effect in 2014.

The Patient Protection and Affordable Care
Act (PPACA) itself empowers states to block the
employer mandate, to exempt many of their
low- and middle-income taxpayers from the in-
dividual mandate, and to reduce federal deficit
spending, simply by not establishing a health
insurance “exchange.” Supporters of the law
do not care for this feature, yet they adopted it
because they had no choice. The bill would not
have become law without it.

To date, 34 states, accounting for roughly
two-thirds of the U.S. population, have refused
to create Exchanges. Under the statute, this
shields employers in those states from a $2,000
per worker tax that will apply in states that are
creating Exchanges (e.g., California, Colorado,
New York). Those 34 states have exempted at
least 8 million residents from taxes as high as
$2,085 on families of four earning as little as
$24,000. They have also reduced federal deficits
by hundreds of billions of dollars.

The Obama administration is nevertheless
attempting to tax those employers and individu-
als, contrary to the plain language of the PPACA
and congressional intent, and to deny millions
of Americans the opportunity to purchase low-
cost, high-deductible coverage. Employers, con-
sumers, and even state officials in those 34 states

can challenge those illegal taxes in court, as
Oklahoma has done. States can also block those
illegal taxes—and even stop the federal govern-
ment from operating an Exchange—by approv-
ing a strengthened version of the Health Care
Freedom Act.

The PPACA’s Medicaid expansion, which
would cost individual states up to $53 billion
over its first 10 years, is now optional for states,
thanks to the Supreme Court’s ruling in NFIB
v. Sebelius. Some 16 states have announced they
will not expand their programs, while half of the
states remain undecided. Yet the Obama admin-
istration is trying to coerce states into imple-
menting parts of the expansion that the Court
rendered optional. States can replicate Maine’s
lawsuit challenging this arbitrary attempt to
limit the Court’s ruling.

Collectively, states can shield all employ-
ers and at least 12 million taxpayers from the
law’s new taxes, and still reduce federal deficits
by $1.7 trillion, simply by refusing to establish
Exchanges or expand Medicaid.

Congress and President Obama have already
repealed the third new entitlement program
the PPACA created—the Community Living As-
sistance Services and Supports Act, or CLASS
Act—as well as funding for the “co-op” plans
meant to serve as an alternative to a “public op-
tion.” A critical mass of states exercising their
vetoes over Exchanges and the Medicaid ex-
pansion can force Congress to reconsider, and
hopefully repeal, the rest of this counterproduc-
tive law. Real health care reform is impossible
until that happens.

Michael F. Cannon is divector of health policy studies at the Cato Institute and coeditor of Replacing

Obamacare (Cato, 2012).



The 34 States That Have Vetoed Major Provisions of the Patient Protection and Affordable Care Act

Source: Kaiser Family Foundation, “State Decisions for Creating Health Insurance Exchanges,” State Health Facts, February 15, 2013, http://state
healthfacts.kff.org/comparemaptable.jsp?ind=9628&cat=17; Kaiser Family Foundation, “State Activity around Expanding Medicaid under the
Affordable Care Act,” State Health Facts, February 26, 2013, http://www.statehealthfacts.org/comparereport.jsp?rep=158&cat=4.



Introduction

The Patient Protection and Affordable
Care Act of 2010 (PPACA) depresses eco-
nomic activity, eliminates jobs, increases
health care costs, makes access to care less
secure, increases the burden of government,
and traps people in poverty. Repealing the
PPACA is essential to making health care
better, more affordable, and more secure.

In just its first six years, the PPACA will
reduce economic output by as much as $750
billion! and eliminate an estimated 800,000
jobs.? Some of those job losses will be the re-
sult of the law’s “employer mandate,” which
fines employers up to $2,000 per worker if
they fail to offer “minimum value” and “af-
fordable” health benefits.’> The rest will re-
sult from the disincentives to work the Act
creates, such as implicit marginal tax rates
that exceed 100 percent for many low-in-
come households.*

The “individual mandate” requires nearly
all Americans to purchase a government-
designed health plan or pay a penalty. That
mandate has already increased the cost of
health insurance for millions of Americans,
has forced many to choose between violating
their religious principles and paying a fine,®
and will increase premiums for millions
more Americans when it takes full effect in
2014. Neutral observers and even supporters
of the law project that in 2014, some con-
sumers and employers will see their health
insurance premiums rise by more than 100
percent.”

The PPACA will make access less secure
in numerous ways. Its “community rating”
price controls will destroy innovations that
make health insurance better and more
secure.® These price controls have already
caused the markets for child-only health in-
surance to collapse in 17 states and caused
insurers to flee the child-only market in an
additional 18 states.” When implemented
elsewhere, these price controls have per-
versely forced health insurance companies to
compete with each other to avoid and mis-
treat the sick.!? Millions of Americans will

suffer those consequences if these price con-
trols take full effect in 2014. When informed
that these price controls will reduce the qual-
ity of care their families receive, consumers
overwhelmingly oppose these supposedly
popular provisions.!! The law’s minimum
“medical loss ratio” requirement has already
forced at least one health insurance carrier,
Principal Financial Group, to exit the mar-
ket, forcing nearly one million Americans
out of their existing coverage.!” The Act’s
Medicaid expansion will crowd out private
health insurance and leave many Americans
with less secure access to care.

The Act will further reduce access to care
by reducing incomes. From 2013 through
2022, it imposes $1.2 trillion in new taxes!?
and commits taxpayers to pay for an esti-
mated $1.6 trillion in new federal spending
through 2023. Roughly half of thatamount
consists of subsidies to private health insur-
ance companies that will flow through new
government agencies called health insurance
“Exchanges.” The balance comes from a po-
tential 50 percent increase in the number of
nonelderly Medicaid enrollees.'®

Despite those new taxes, the PPACA
spends money the federal government sim-
ply does not have. The federal debt stands at
$12 trillion in 2013, or 76 percent of gross
domestic product. In 2013, the federal trea-
sury will run a projected $845 billion defi-
cit.’® Under current law, annual deficits will
cause the federal debt to grow to $20 trillion
by 2023. According to the Congressional
Budget Office (CBO):

Along such a path, federal debt held
by the public will equal a greater
percentage of GDP than in any year
between 1951 and 2012 and will be far
above the average of 39 percent over
the 1973-2012 period. Moreover, it
will be on an upward trend by the end
of the decade. Debt that is high by his-
torical standards and heading higher
will have significant consequences for
the budget and the economy. . . .
The nation’s net interest costs will
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be very high . .. [and] will require the
government to raise taxes, reduce ben-
efits and services, or undertake some
combination of those two actions.
National saving will be held down . . .
which in turn will decrease income in
the United States. . . . The likelihood
of a fiscal crisis will be higher. . . .
Those consequences would be exac-
erbated if federal debt exceeded the
amounts projected in CBO’s baseline,
as it would if certain deficit-reducing
policies that are scheduled to take
effect were instead reversed without
being replaced by other policies with
similar budgetary effects.’”

Since Congress tends to reverse deficit-
reducing policies before they take effect, the
CBO also projects that current policies will
cause the federal debt to grow to $29 trillion
by 2023, or 114 percent of GDP.!8

The PPACA’s new spending is a large
contributor to that growth. State-funded
Exchanges and the Medicaid expansion will
add roughly $1.7 trillion to federal deficits by
2023."

Congress and President Obama have al-
ready repealed one of the PPACA’s three new
entitlement programs: the Community Liv-
ing Assistance Services and Supports Act, or
CLASS Act.?? (They have also repealed feder-
al funding for any new Consumer Operated
and Oriented Plans,?! which Congress en-
acted as an alternative to a public option.??)
States can push Congress closer to repealing
the remaining two.

The Role of States in
Implementing the PPACA

In a February 2011 opinion piece in the
Washington Post, Secretary of Health and Hu-
man Services (HHS) Kathleen Sebelius wrote
that the PPACA “puts states in the driver’s
seat” and “gives states incredible freedom
to tailor reforms to their needs.”?® Strictly
speaking, this is not true. The federal govern-

ment wields full control over those aspects of
the PPACA that states choose to implement.
States have considerable power, however, to
block major portions of the law by choosing
not to implement them.

The PPACA relies on states to implement
two of its central provisions: health insur-
ance Exchanges and a vast expansion of Med-
icaid. Exchanges are not markets, but rather
new government agencies through which the
PPACA will channel a projected $1 trillion in
taxpayer subsidies to private health insur-
ance companies.”* The Medicaid expansion
likewise threatens to spend $1 trillion, with
private insurers again taking a large slice.?®

States are under no obligation to imple-
ment either an Exchange or the Medicaid
expansion. Secretary Sebelius writes that un-
der the statute, creating an Exchange is an
“option” for states.?® The Supreme Court’s
ruling in NFIB v. Sebelius, which invalidat-
ed Congress’s attempt to require states to
implement the Medicaid expansion, freed
states to reject it.?’

Both provisions are a bad deal for taxpay-
ers and states. Implementing either raises
the prospect of state-level tax increases. Im-
plementing both would commit the federal
government to spend $1.6 trillion it simply
does not have.

Collectively, states have the power to block
that spending and to reduce federal deficits
by $1.7 trillion by refusing to implement Ex-
changes and the Medicaid expansion.

So far, 34 states, accounting for roughly
two-thirds of the U.S. population, have re-
fused to establish an Exchange, while 16
have refused to implement the Medicaid ex-
pansion. Those states have reduced federal
deficits by hundreds of billions of dollars.

In the process, by refusing to create Ex-
changes or expand Medicaid, states can
block many of the PPACA’s worst provisions
and push Congress to reconsider the entire
law. As discussed below, states that decline
to implement these provisions will protect
their residents from the Act’s employer
mandate and in many cases its individual
mandate.



Why States Should Reject
Exchanges

In early 2012 Secretary Sebelius predicted
that 15 to 30 states might decline to create
Exchanges.”® That estimate proved too low,
as an astounding 34 states have so far re-
fused.?® Many states that initially pursued an
Exchange did a complete about-face. Okla-
homa, Kansas, and Wisconsin each returned
to the federal government tens of millions of
dollars in Exchange-related grants.>® After
an Exchange bill died in the New Hampshire
Senate, a bill to prohibit the state from estab-
lishing an Exchange cleared the legislature
and was signed by Democratic governor John
Lynch.3! After initial steps toward establish-
ing a PPACA-compliant Exchange, Utah and
Mississippi have rejected the idea.>?

Many factors are driving state officials
to reject Exchanges. First, the PPACA does
not mandate that states create Exchanges.
Second, in many states, creating a PPACA-
compliant Exchange would violate state law.
Third, Exchanges could require states to raise
taxes. Fourth, there is no rush. The deadlines
for establishing an Exchange are no more
real than the “deadlines” for implementing
REAL ID, which overwhelmingly have been
ignored. Fifth, states can always switch to a
state-funded Exchange if they decide they
don’t like a federal Exchange. Sixth, state
officials are increasingly coming to see that
they do not face a choice between a state con-
trolled Exchange and a federally controlled
one, because even state-funded Exchanges
will be controlled by Washington. Seventh,
it is questionable whether the federal govern-
ment will be able to create any Exchanges at
all. The choice states actually face is therefore
between a state-funded, federally controlled
Exchange and perhaps no Exchange at all.
Eighth, states are leery of committing to an
Exchange when the federal government has
yet to provide crucial information that states
need to make an informed decision. Ninth,
creating an Exchange sets state officials up to
take the blame when the PPACA increases in-
surance premiums and denies care to the sick.

Tenth, refusing to create an Exchange blocks
federal subsidies for controversial abortifa-
cients. Eleventh, small businesses could still
receive health insurance tax credits through
a federal Exchange. Twelfth, Jonathan Gru-
ber, one the PPACA’s leading advocates, has
acknowledged there is no reason for a state
to establish its own Exchange for 2014. Thir-
teenth, the PPACA is still unpopular even af-
ter nearly four years.

Finally, rejecting an Exchange blocks
major provisions of the law. Those provi-
sions include the tax penalties imposed by
the employer and individual mandates and
hundreds of billions of dollars in deficit
spending. Rejecting an Exchange therefore
improves a state’s prospects for job creation
and protects the religious freedom and con-
science rights of millions of employers and
individuals whom the Obama administra-
tion would force to purchase items that vio-
late their moral convictions.

Exchanges Are Not Mandatory

The PPACA does not—because the federal
government cannot—mandate that states
create Exchanges. The Supreme Court has
held that the federal government cannot
“commandeer” states in that manner.>® Sec-
retary Sebelius acknowledges the PPACA
“gives states the option” of creating an Ex-
change.®*

PPACA Exchanges Violate States’
“Health Care Freedom Acts”

A key role of state-funded Exchanges is to
assist federal officials in the enforcement of
the PPACA’s individual and employer man-
dates. State-funded Exchanges must report
to the IRS when residents drop their cover-
age, which can result in penalties under the
individual mandate.?® They must notify em-
ployers when one of their employees receives
a tax credit.3® That very notification trig-
gers penalties against the employer.” They
must collect all the information the federal
government needs to determine eligibility
for tax credits and deliver it to the federal
government—a crucial component of enforc-
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ing both the individual and employer man-
dates.?® The secretary can require state-fund-
ed Exchanges to verify that information for
the federal government,® and state-funded
Exchanges must resolve any inconsistencies
between the information provided by appli-
cants and official records.*” If a state-fund-
ed Exchange can’t resolve an inconsistency
within a certain time period, it has to notify
residents that they will be penalized under
the individual mandate.! State-funded Ex-
changes must maintain an appeals process
for individuals and employers who believe
they were wrongly penalized.*?

Thirteen states have passed statutes or con-
stitutional amendments—often called Health
Care Freedom Acts—that prohibit state offi-
cials or agents of the state from assisting in the
enforcement of penalties against employers
or individuals for failure to purchase health
insurance. Alabama, ** Arizona,** Georgia,**
Idaho*® Indiana* Kansas*® Louisiana,*
Missouri,>® Montana,>! Tennessee,>* and Vir-
ginia®® adopted the Health Care Freedom Act
via statute. Alabama,>* Arizona,>® Ohio,*® and
Oklahoma®” adopted it via constitutional
amendment. Voters in each state approved
those constitutional amendments—in Ohio
and Oklahoma, by 2-to-1 margins.*®

If Idaho were to establish an Exchange, for
example, its Health Care Freedom Act would
require the attorney general to seek an injunc-
tion prohibiting Exchange officials from en-
gaging in the above-mentioned activities.>® If
Arizona were to establish an Exchange, and
its attorney general failed to seek injunctive
relief, its constitutional amendment would
empower the governor, the speaker of the
House of Representatives, or the president
of the Senate to “direct counsel to initiate a
legal proceeding or appear on behalf of” the
state or the legislature “to enforce” Arizona’s
Health Care Freedom Act.®°

Exchanges Portend Higher State Taxes
Various estimates indicate Exchanges will
cost states between $10 million and $100
million per year to operate (see Figure 1).°!
Funding an Exchange in Oregon, for exam-

ple, will require a new premium tax of up to
S percent.®?

Minnesota initially estimated its Ex-
change would cost $30 million to $40 million
per year to operate in 2015. The state subse-
quently increased that projection to $54 mil-
lion in 2015 and $64 million in 2016. That’s
a 35-80 percent jump over initial projections
and a growth rate of 19 percent per year.®’

“There Is No Deadline”

The Obama administration originally
told states that want to establish an Ex-
change that they must submit their propos-
als to HHS by November 16, 2012.%* The
administration subsequently pushed that
deadline back to December 14, 2012.

The Act requires HHS to certify states’
proposals by January 1, 2013.%° Even some
officials who are eager to implement the law
correctly predicted that deadline was not re-
alistic. The acting director of the District of
Columbia’s Health Care Reform and Inno-
vation Administration predicted, “No state
is going to be able to be fully certified on
January 1. ... When they passed the [PPA-
CA], they were highly optimistic about the
timeline for states to implement exchang-
es.”®® HHS has issued no final approvals and
very few conditional approvals, and many of
those missed the January 1 deadline.®”

Gary Cohen directs the federal agency re-
sponsible for approving state Exchanges. On
January 14, 2013, Cohen finally admitted,
“There is no deadline,” and that the Obama
administration would approve Exchanges
whenever states were ready.®®

The situation is similar to the REAL ID
Act. That statute became law in 2005 and
directed states to begin issuing national
identification cards by March 2008. States
rebelled. By 2009, 10 states had passed reso-
lutions denouncing REAL ID and 1S5 states
passed laws prohibiting its implementa-
tion.%” The federal government began an
ongoing cycle of issuing extensions, pushing
back deadlines, setting deadlines aside, and
issuing new deadlines. The last “deadline”
for state compliance was January 15,2013—



Figure 1
Estimated Exchange Operating Costs in Select States 2015 ($ millions)
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Sources: Robert L. Carey, “Financial Sustainability of the Alabama Exchange,” November 2011, http://www.
insurance.alabama.gov/PDF/Consumers/Exchange%20Financial%20Sustainability%20BMA10T9.pdf; Kevin
Lurito et al., “Health Insurance Exchange Planning Report: State of Connecticut,” Mercer Consulting Health
Care Exchange Report, January 19, 2012, http://www.ct.gov/hix/lib/hix/mercer_final_report_ct_hix1.20.12.
pdf; District of Columbia, “Health Benefit Exchange Design Review Narrative,” 2012, http://www.statereforum.
org/sites/default/files/dcdesignreviewnarrative.pdf; Wakely Consulting Group, “Illinois Exchange Strategic and
Operational Needs Assessment,” September 2011, http://www.ilga.gov/commission/cgfa2006/Upload/FINAL%20
IL%20Exchange%20Needs%20Assessment%20091511.pdf; Wakely Consulting Group, “Maryland Health Benefit
Exchange: Financing the Exchange Vendor Report,” November 7, 2011, http://dhmh.maryland.gov/exchange/
pdf/FinalFinancingReportWakely.pdf; Commonwealth Health Insurance Connector Authority, “FY 2011 &
FY 2012 Administrative Operating Budget” (presentation to the board of directors, June 9, 2011), hteps://
www.mahealthconnector.org/portal/binary/com.epicentric.contentmanagement.servlet.ContentDeliveryServlet/
About%2520Us/Publications%2520and%2520Reports/2011/2011-6-9/4%2520-%2520FY11%2520FY12%2520A
dmin%2520Budget%2520BOD%25202011_06_09%2520v1%25209.pdf; Minnesota Office of Management and
Budget, “8.1 Finance Preliminary Budget Estimates,” November 27, 2012, http://mn.gov/hix/images/BC8-
1-FIN-Budge%2520Estimates2011-2016.pdf; New York Health Benefit Exchange, “New York State Health
Benefit Exchange Five Year Budget—DRAFT,” October 26, 2012, http://healthbenefitexchange.ny.gov/sites/
default/files/8-0_exchange_five_year_budget.pdf; Jeremy D. Palmer, Jill S. Herbold, and Paul F. Houchens,
“Financing Options to Sustain Ohio’s Exchange,” Milliman Client Report, August 2011, http://www.ohioex
change.ohio.gov/Documents/MillimanReport.pdf; Oregon Health Insurance Exchange Corporation, “Oregon
Health Insurance Exchange Corporation Business Plan,” February 2012, http://www.leg.state.or.us/committees/
exhib2web/2011interim/HHC/Meeting%20Materials/1-18-2012%20meeting%20materials/11-Exchange_King_
ORHIX%20Business%20Plan1-18-2011.pdf; Silver State Health Insurance Exchange, “Finanace and Stability
Plan,” December 24, 2012; Burns and Associates, Inc., “Vermont Health Insurance Exchange Planning: Task 6.0:
Analysis of Exchange Financial Functions,” August 30, 2011, http://dvha.vermont.gov/administration/hbe-finan
cial-functions-report-08-30-11.pdf; Washington State Health Care Authority, “8.1: Model budget and revenue
generation plan,” Health Insurance Exchange Blueprint, October 10, 2012, http://wahbexchange.org/wp-content/
uploads/HBE_HHS_Guidance_121010_WA_Blueprintl.pdf.
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almost five years after the initial deadline,
and even that was recently vitiated in favor
of state-by-state deadlines even further into
the future.””

Similarly, any supposed deadlines for es-
tablishing Exchanges are not real. States can
take their time and make the right decision.

States Can Create Exchanges Later

State officials can always change their
minds later. The original “deadlines” applied
only to states that wanted to establish their
own Exchange by October 2013. Federal reg-
ulations also provide that states may “elect[]
to operate an Exchange after 2014.””! Again,
there is no rush, and there are no real dead-
lines.

Exchanges Do Not Preserve Local Control

Exchange proponents initially sold many
state officials a line—recapitulated here by
Michigan governor Rick Snyder (R)—that
seems designed and tested to appeal to con-
servative Republicans: “Itis vital that we move
forward and implement our own health in-
surance exchange before Washington impos-
es one upon us.”’?> Michigan’s House Demo-
cratic Floor Leader Kate Segal (Battle Creek)
elaborates:

Governor Snyder and the Senate
Republicans are ready to work with
us to create a health care exchange so
that we don’t have to rely on a “one
size fits all” exchange designed by the
federal government. . . . It is time for
the House Republicans to allow us
to move forward and design our own
health care exchange that will best
meet the needs of Michigan residents
and businesses.”?

The Michigan House ultimately blocked Ex-
change legislation.”

Though the PPACA directs the federal
government to create an Exchange in states
that do not, a state creating its own Ex-
change does not increase its control over its
health care sector. The federal government

will exercise total control over both federal
and state-funded Exchanges.”

Three provisions of the PPACA give fed-
eral officials complete and total control over
state-funded Exchanges. First, the Act em-
powers the secretary of HHS to impose on
state-funded Exchanges “such . . . require-
ments as the Secretary determines appropri-
ate.”’® Second, the Act specifies that states
“may not establish rules that conflict with
or prevent the application of regulations
promulgated by the Secretary.””” Third, the
Act grants the secretary final authority to
approve or reject a state-funded Exchange.”
If a state-funded Exchange fails to satisfy
the secretary, she may reject it and create a
federal fallback Exchange.

The Act thus empowers the secretary to re-
quire state-funded Exchanges to operate ex-
actly as she would operate a federal Exchange.
One example is the Act’s “navigator” pro-
gram, in which groups that help consumers
select an insurance plan—a role traditionally
performed by insurance agents and brokers—
receive funding from Exchanges.”” Some
states have enacted laws requiring navigators
to obtain alicense.®? Yet the secretary has pro-
hibited states from requiring navigators to be
licensed agents or brokers, or to carry insur-
ance typically carried by agents and brokers.?!
She has also prohibited navigators from re-
ceiving any compensation from health plans
either inside or outside an Exchange.8? If the
secretary later decides to prohibit insurance
agents and brokers from serving as naviga-
tors, or likewise to require state-funded Ex-
changes to exclude certain health plans, state-
funded Exchanges will have to obey. What
the secretary declares bound in Washington
shall be bound in the states; what she declares
loosed in Washington shall be loosed in the
states. As another example, in 2010 carriers
began informing enrollees how much the
Act was increasing their premiums. Sebelius
responded with a threat: “Simply stated, we
will not stand idly by as insurers blame their
premium hikes and increased profits on the
requirement that they provide consumers
with basic protections.” Sebelius threatened



to bar those carriers from all Exchanges, not
just federal Exchanges.®? Never to pass on an
Orwellian flourish, Congress gave the secre-
tary these sweeping powers under a section
of the law titled, “State Flexibility Relating to
Exchanges.”*

The experiences of Massachusetts and
Utah are also illustrative. These states cre-
ated Exchanges prior to the PPACA—and
lost control of them the moment it became
law. Utah’s governor had asked the secretary
to certify that state’s Exchange as satisfying
the PPACA’s requirements.®®> HHS offered
its conditional approval®® even though, as
the Washington Post reports, “The federal gov-
ernment almost certainly won’t let the Utah
exchange stand as is, given requirements for
exchanges under the Affordable Care Act.”%”
Utah ultimately opted not to fund a PPACA-
compliant Exchange.88

The conservative Heritage Foundation
initially took the position that states should
set up “defensive” Exchanges to preserve a
modicum of control over their Medicaid pro-
grams.®’ Like many state officials, Heritage
scholars eventually concluded that states will
enjoy no such autonomy. Heritage scholars
now counsel states to refuse to establish Ex-
changes and to send all related grants back
to Washington.”®

Federal Exchanges Doubtful

The New York Times reports that creating
and operating federal Exchanges “will be a
herculean task that federal officials never
expected to perform” because “When Con-
gress passed legislation to expand coverage
two years ago, Mr. Obama and lawmakers
assumed that every state would set up its
own exchange.”! Politico reports, “there are
significant doubts that HHS will have the
time and manpower to establish exchanges
in all the states that will need it.”??

For example, Oklahoma has opted not to
establish an Exchange. According to one of-
ficial, “We have not seen evidence of any steps
to set up a federal exchange in Oklahoma.”
Another Oklahoma official commented, “I
assume the federal government is working

quickly to build an exchange here and in
other states. But the only evidence we’ve seen
is a couple of telephone calls seeking infor-
mation about state insurance regulations.”*>
South Carolina’s secretary of HHS agreed:
“This is a huge task. The feds have been con-
spicuously absent on the ground for some-
body who needs to set up a huge system in
less than a year. Everybody is massively be-
hind on this.”?*

One obstacle to federal Exchanges is that,
because Congress assumed states would be
eager to comply, it authorized no funding
for the creation of federal Exchanges.”> The
Obama administration has vowed to create
federal Exchanges anyway,”® but there are po-
litical obstacles. To create federal Exchanges,
the Obama administration is necessarily tak-
ing funds away from a congressionally au-
thorized purpose and diverting those funds
to an unauthorized purpose. The administra-
tion moved the office responsible for creating
federal Exchanges into the agency that ad-
ministers Medicare and Medicaid. This sug-
gests the administration may be siphoning
funds away from those programs to create
Exchanges.”” That may explain why, accord-
ing to the New York Times, “federal officials
have disclosed little about their plans [and]
are vague about the financing of the federal
exchanges.””® Members of Congress have be-
gun an investigation.”® Oversight hearings
should follow.

The administration faces similar chal-
lenges when it comes to operating costs of
federal Exchanges, for which Congress has
also authorized no funding. HHS has pro-
posed to cover those costs with a 3.5 percent
premium tax on health plans sold through
federal Exchanges. Yet HHS has no power to
impose such a tax. HHS implausibly claims
that a paragraph of the Act that pertains to
state-funded Exchanges, that appears in a
section devoted entirely to state-funded Ex-
changes, and that bears the title, “No Federal
Funds for Continued Operations,”!%® some-
how authorizes a federal agency to impose a
federal tax to fund “continued operations”
of federal Exchanges.!’! HHS alternatively
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claims that the Independent Offices Appro-
priation Act (IOAA)!? gives it the authority
to impose “user fees” in federal Exchanges.
The Supreme Court has held that under the
IOAA federal agencies may impose fees on
those who privately benefit from the agen-
cy’s activities, but those fees may not exceed
the “value to the recipient.”!%® In the case of
federal Exchanges, the value to the recipient,
whether defined as insurance issuers or con-
sumers, would be zero. As discussed below,
the PPACA authorizes tax credits and subsi-
dies only through state-established Exchang-
es. Industry experts have predicted that
without those measures, “No one would go
to those exchanges.”'%* Federal Exchanges
would provide no value. HHS therefore has
no authority to levy user fees or taxes under
the IOAA either.

Somewhat ironically, if states want to
cede their sovereignty to the federal govern-
ment, the best thing they can do is fund an
Exchange themselves. If they want to pre-
vent a federal takeover of their health insur-
ance markets, the best thing they can do is
invite the federal government to create one.

Unanswered Questions

The federal government has failed to pro-
vide states with details they need to make a
fully informed decision on Exchanges. Many
state officials want to know how a federal
Exchange would operate before deciding
whether to create one themselves. The New
York Times offers a revealing look into how
the federal government has left states in the
dark:

States have done their work in public,
but planning for the federal exchanges
has been done almost entirely behind
closed doors.

“We have gotten little bits of infor-
mation here and there about how the
federal exchange might operate,” said
Linda J. Sheppard, a senior official at
the Kansas Insurance Department. “I
was on a panel at Rockhurst Universi-
ty here, and I was asked, “Where is the
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Web site for the federal exchange?’ I
chuckled. There really isn’t any federal
exchange Web site.”

Sabrina Corlette, a research profes-
sor at the Health Policy Institute of
Georgetown University, said the federal
exchanges were “much more opaque”
than the state exchanges.

In New Hampshire, Thomas M.
Harte, the president of Landmark Ben-
efits, which arranges health insurance
for 300 employers of all sizes, said:
“Nobody has any idea what the federal
exchange will look like. There has not
been much communication between
officials drafting plans for the federal
exchange and the people who will use
it: consumers, employers, brokers and
insurers.” . ..

The 2010 health care law says thatif
a state runs its own exchange, it must
“consult with stakeholders,” includ-
ing consumers and small businesses.
Subsequent rules go further, requiring
states to consult health care providers,
insurers, agents and brokers.

Kathleen Sebelius, the secretary
of HHS, has repeatedly emphasized
that “states have to meet a standard of
transparency and accountability.” A
state exchange must have “a clearly de-
fined governing board,” and the board
must hold regular public meetings. . ..

By contrast, federal officials have
disclosed little about their plans, are
vague about the financing of the fed-
eral exchanges and have refused even
to divulge the “request for proposals”
circulated to advertising agencies.!%

In July 2012 the Republican Governors
Association requested that President Obama
provide information on 17 issues relating to
Exchanges that states will need before mak-
ing an informed decision.!%® Despite addi-
tional correspondence and even a final rule
on Exchanges, the Obama administration
has yet to provide substantive responses to
many questions posed by state officials.!?’



State Officials Would Take the Blame

Creating an Exchange will put state offi-
cials in a position where they take the blame
for rules they did not write and cannot
change. In states that fund Exchanges, for
example, consumers could receive informa-
tion about the PPACA’s premium increas-
es—which for some will reach 100 percent
or more—on state rather than federal letter-
head.!08

Worse, state officials will take the blame
when the PPACA denies care to the sick. The
Act’s “community rating” price controls force
insurers to sell coverage to the sick far below
cost, and to the healthy far above cost. In that
environment, an insurer that provides the
highest-quality care to the sick will attract
all the sickest patients, and will quickly go
bankrupt, as healthy people avoid that car-
rier’s higher premiums. In this way, the Act’s
community-rating price controls literally
punish health plans that provide the most
attractive coverage to the sick. The Act thus
forces health plans into a race to the bottom,
where insurers compete to avoid, mistreat,
and dump the most vulnerable patients.

States that run their own Exchanges are
responsible for implementing regulations
designed to prevent that race to the bottom.
These include “network adequacy” require-
ments and marketing restrictions.'’” When
those regulations inevitably fail, patients
harmed by federal price controls will blame
state officials. In venues ranging from pub-
lic hearings to political attack ads, patients,
their survivors, and political candidates will
blame state officials for problems they did
not create and cannot fix.

State officials who establish Exchanges,
in addition to being unfair to themselves,
will shield federal officials from accountabil-
ity for their actions. The Supreme Court has
written, “[W]here the Federal Government
directs the States to regulate, it may be state
officials who will bear the brunt of public
disapproval, while the federal officials who
devised the regulatory program may remain
insulated from the electoral ramifications of
their decision.”1?
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Block Federal Subsidies for Abortifacients
The PPACA allows states to block federal

subsidies for controversial forms of contra-

ception by refusing to establish Exchanges.

Many Americans have deep religious or
moral objections to abortion, including some
forms of birth control that opponents believe
induce abortions. The PPACA has several
provisions designed to prevent health plans
from using federal funds to subsidize surgical
abortions. For example, the Act enables states
to prohibit coverage for abortion services in
health plans sold through both state-funded
and federal Exchanges.!!! Other provisions
attempt to prevent health plans from using
Exchange subsidies to pay for abortion ser-
vices. 112 These latter provisions are contro-
versial. Supporters of the Act claim they ef-
fectively prevent health plans from directly or
indirectly paying for abortions with taxpayer
dollars.'3 Abortion opponents disagree.!*
They claim that fungible federal dollars are
not and cannot be segregated effectively, and
they object to taxpayer subsidies going to any
health plan that includes abortion coverage.

In addition to that controversy, regula-
tions implementing the PPACA require near-
ly all Americans to purchase coverage for all
forms of contraception approved by the Food
and Drug Administration. Abortion oppo-
nents maintain that certain forms of contra-
ception can prevent the survival of a fertilized
ovum, which they believe to be a human life,
and are therefore abortifacients.!'> The Act
both mandates coverage of such forms of
contraception, and subsidizes them through
state-funded Exchanges.

As noted above, states can prevent plans
sold through either a state-funded or a feder-
al Exchange from covering abortion services.
But if a state creates its own Exchange, the
PPACA would still subsidize all forms of con-
traception through that Exchange. If a state
declines to create an Exchange, on the other
hand, it blocks federal subsidies for contra-
ceptives, including abortifacients (see below).

Small-Business Tax Credits
As discussed below, employers benefit
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Figure 2

When Asked about Likely Costs, Americans Oppose ‘Popular’ Provisions by 5-1
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when states refuse to establish an Exchange,
because that refusal exempts in-state employ-
ers from penalties under the PPACA’s em-
ployer mandate. Under Section 1421 of the
PPACA, however, small businesses can still
receive health insurance tax credits through
a federal Exchange.!1 States can therefore ex-
empt employers from the employer mandate,
and still enable small businesses to receive
those tax credits, by refusing to establish an
Exchange.

Gruber: No Reason to Create Exchanges
for 2014

One of the leading architects and propo-
nents of the PPACA is Massachusetts Insti-
tute of Technology health economist Jona-
than Gruber. Testifying before the Florida
legislature in January 2013, Gruber advised
state officials not to create an Exchange
themselves, at least for 2014.117

Still Not Popular
The public turned against the PPACA
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the moment supporters introduced the first
draft in Congress in June 2009. The public
has remained opposed to it since.!!® Inde-
pendents favor full repeal by 56 percent to
42 percent.!”? Intensity also favors oppo-
nents. Those with a very unfavorable view of
the law outnumber those with a very favor-
able view by 31 percent to 20 percent.'?°

As mentioned above, Americans strong-
ly disapprove of even the Act’s supposedly
most popular provisions—the “community-
rating” price controls that ban discrimina-
tion against insurance purchasers with pre-
existing conditions—when informed of both
the costs and benefits (see Figure 2).12!

When given a choice, voters in the No-
vember 2012 elections rejected the Act. Exit
polling shows majorities or pluralities of
voters nationwide (49 percent) as well as in
Florida (49 percent), Ohio (52 percent), [owa
(53 percent), New Hampshire (50 percent),
Colorado (55 percent), and even Illinois (49
percent) want ObamaCare repealed in whole
or in part.!?? Health Care Freedom Acts won



handily in Alabama (59 percent of the vote),
Montana (67 percent), and Wyoming (77
percent).}?> Missouri voters re-elected Gov.
Jay Nixon (D) with 55 percent of the vote,
yet a ballot initiative that blocks him from
implementing an Exchange won with 62
percent.!?*

A January 2013 poll found that 52 per-
cent of adults believe opponents “should
continue trying to change or stop” the law,
while only 40 percent want opponents to
“stop trying to block the law’s implementa-
tion.”12°

Refusing to Create an
Exchange. ..

Most important, refusing to establish an
Exchange blocks many of the PPACA’s most
harmful provisions. States can effectively
block the law’s employer mandate, exempt
millions of taxpayers from the individual
mandate, and reduce future federal deficits
by nearly $700 billion, simply by refusing to
create Exchanges.

Congressional Democrats had no choice
but to grant states a veto over these provi-
sions. In order for the PPACA to pass the
Senate, its authors needed to secure the votes
of moderates like Ben Nelson (D-NE) and Jo-
seph Lieberman (I-CT), who preferred state-
based Exchanges to a federal Exchange.!?
The law’s authors were also sensitive to
charges that the law constituted a “federal
takeover” of health care.!?”

But the federal government cannot com-
mand states to establish Exchanges. Thus
the authors needed a constitutionally per-
missible means of motivating states. In early
2009, before Senate Democrats had even
drafted the bill that would become the PPA-
CA, law professor Timothy Jost offered three
suggestions:

Congress could [1] invite state par-
ticipation in a federal program, and
provide a federal fallback program

to administer exchanges in states
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that refused to establish complying
exchanges. Alternatively it could exer-
cise its Constitutional authority to
spend money for the public welfare

. either by [2] offering tax subsidies
for insurance only in states that complied
with federal requirements (as it has done
with respect to tax subsidies for health
savings accounts) or by [3] offering
explicit payments to states that estab-
lish exchanges conforming to federal
requirements.!?8

Though the Act employs all three propos-
als, the italicized one is the most consequen-
tial. The PPACA authorizes “premium-assis-
tance tax credits” for certain individuals.
But the Act tightly restricts eligibility for
tax credits to those enrolled in a health plan
“through an Exchange established by the
State.”!? The statute contains no language
authorizing tax credits through federal fall-
back Exchanges. The law’s lead author, Sen.
Max Baucus (D-MT), acknowledged during
congressional consideration that condition-
ing tax credits on each state creating its own
Exchange was intentional and purpose-
ful 130

In early 2010 congressional Democrats
and President Obama had hoped to jettison
this feature in favor of the House’s approach
to Exchanges. But then Massachusetts voters
elected Republican Scott Brown to the Sen-
ate on his pledge to be the 41st senator in a
GOP filibuster of any compromise between
the House and Senate bills. At that moment,
congressional Democrats’ only option was
to have the House approve the Senate bill
and present it to President Obama. Every
single member of Congress who voted for
the PPACA intentionally limited tax credits
to state-funded Exchanges. If they hadn’t,
the PPACA would not have become law.

To be sure, PPACA supporters do not
care for this feature, because it gives states
the power to block the Act’s “cost-sharing
subsidies,” employer mandate, and individ-
ual mandate, all of which depend in whole
or in part on the availability of premium-
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assistance tax credits.!3! Yet they adopted it
because they had no choice. The bill would
not have become law without it.

All that states have to do to block all of
these provisions, therefore, is refuse to cre-
ate an Exchange.

. . . Blocks the Employer
Mandate

Consider the employer mandate. This
costly provision reduces job creation and vi-
olates the religious freedom and conscience
rights of employers by forcing them to com-
ply with the Obama administration’s contra-
ceptives mandate.

The employer mandate penalizes employ-
ers in two ways. If an employer with 50 or
more employees (1) fails to offer health ben-
efits with “minimum value” to all full-time
employees and their dependents, and (2) one
of those employees enrolls in a health plan
“with respect to which an applicable pre-
mium tax credit . . . is allowed or paid with
respect to the employee,” then the PPACA
fines the employer $2,000 per worker, mi-
nus the first 30 workers.!3> An employer
with 50 workers would face a tax of $40,000,
while an employer with 100 workers would
face a tax of $140,000. Alternatively, if an ap-
plicable employer’s health benefits provide
“minimum value” but (1) do not meet the
statutory criteria for “affordable,” and (2)
one or more employees becomes eligible for
a tax credit, then the employer faces a tax
of $3,000 for every employee eligible for a
credit.133

The threat of those hefty taxes is already
reducing workers’ incomes, as employers
cut workers’ hours below the 30-hour per
week threshold for full-time employees just
to avoid those taxes.!** The employer man-
date will likewise prevent many small em-
ployers from expanding, because hiring a
50th employee subjects them to those taxes.
Economic research finds that similar regu-
lations “appear to have led firms to distort
their firm-size decisions to avoid the more
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regulated market” and that such regulation
“might put [regulated] firms at a competitive
disadvantage.”!%°

Adding to the burden, employers face
considerable uncertainty about how to com-
ply with the mandate. Economist Robert
Graboyes explains:

What makes it very difficult for busi-
nesses is that the penalties involve so
much that is outside of their control
or even outside of their view. Let’s
say you’re married with two children
and you and your wife together earn
$100,000. Now your wife’s income
drops a bit, and you’re below $89,000.
Your employer and your wife’s employ-
er will both be slammed with a fine.

I have jokingly referred to this as
the “employee’s spouse’s uncle tax,”
because it is literally true that an
employer could be fined because one
of its employees has a spouse, who
has an elderly uncle, who moves into
their spare bedroom, thereby increas-
ing family size.!%¢

Compliance will become more difficult
over time as a result of “mandate creep.” The
Act requires self-insured employers to offer
health benefits that provide “minimum val-
ue.” The statute defines “minimum value” to
mean only that “the plan’s share of the total
allowed costs of benefits provided under the
plan” must be at least “60 percent of such
costs.”137 Nevertheless, the federal govern-
ment has indicated it may impose additional
requirements that self-insured employers
would have to meet to remain in compli-
ance.!® For example, the Obama adminis-
tration’s decision to force employers to pro-
vide “free” contraceptives to their employees
is not mandated by the Act.'%

How States Can Protect Employers

Yet the PPACA only authorizes premium-
assistance tax credits—the very tax credits
that trigger penalties against employers—
through Exchanges that are “established by



the state.”!% When a state declines to cre-
ate an Exchange, no tax credits are allowed.
Without tax credits, there can be no penal-
ties against that state’s employers.

The benefits to such states are substan-
tial. Employers would not have to cut work-
ers’ hours or shed workers to avoid those
taxes. Indeed, they could hire more work-
ers, because blocking the employer mandate
reduces the cost of hiring. Smaller firms
could expand beyond 50 employees without
the mandate discouraging growth and hir-
ing, or inhibiting their ability to compete
with larger employers. Firms that do not of-
fer health benefits could continue to do so
without penalty. The uncertainty that em-
ployers face about whether they will be hit
by these taxes would disappear. Self-insured
employers would be freed from the federal
government’s expanding definition of “min-
imum value,” and could offer a wider range
of more affordable health benefits, includ-
ing plans that have high deductibles or cost-
sharing.

Given that states compete with each
other for employers, state officials should
be extremely wary about establishing an
Exchange. A state that creates an Exchange
may find its tax base shrinking as it loses em-
ployers to states that choose not to impose
this optional and unnecessary tax on job
creation. Conversely, a state that rejects an
Exchange will have an advantage in compet-
ing for jobs with other states. For example,
Hostess Brands Inc. shuttered four Califor-
nia bakeries when the company liquidat-
ed.!*! Whoever purchases the Hostess brand
will face an enormous incentive to relocate
those bakeries to states like Arizona or Texas
that have declined to create Exchanges. Even
states that have already begun implementa-
tion would be wise to wait for the resolution
of pending litigation (see below) before im-
posing a tax that would cause employers to
flee the state.

Finally, refusing to create an Exchange
gives sanctuary to employers who object to
the Obama administration’s contraceptives
mandate. Religious employers have filed
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more than 40 lawsuits challenging that man-
date, which carries much higher penalties
than the employer mandate. Michigan’s We-
ingartz Supply Company, for example, whose
owners are Catholic and employ 170 people,
has won a temporary reprieve from the con-
traceptives mandate.'*? If the company loses
its lawsuit, failing to offer contraceptives
coverage will cost the company $280,000 per
year in fines. Oklahoma-based Hobby Lobby
Stores, Inc., will face fines of $1.3 million per
day for refusing to cooperate with the contra-
ceptives mandate.!*® If these legal challenges
fail, then states that refuse to establish an
Exchange would enable employers to remain
true to their consciences by ceasing to offer
health benefits, if it comes to that, without
facing penalties under the employer man-
date.

. . . Exempts Millions from
the Individual Mandate

Likewise, states can collectively exempt at
least 12 million low- and middle-income in-
dividuals from the PPACA’s costly individual
mandate.'** This would free those individu-
als from that punitive tax and the PPACA’s
burdensome health insurance regulations
and would likewise protect freedom of con-
science.

The Individual Mandate

Beginning in 2014, the Act’s individual
mandate will require nearly all Americans to
purchase a government-defined health in-
surance plan or pay a tax to the Internal Rev-
enue Service.!*> According to projections by
Milliman, Inc., in 2016:

e Families of four headed by a 35-year-
old will be subject to a tax of up to
$10,168.

e If headed by a 55-year-old, families of
four will be subject to taxes reaching
$18,085.

e Families of four earning as little as
$24,000 will be subject to a tax of
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$2,085—nearly 9 percent of their in-
come. 146

The CBO has estimated six million Ameri-
cans will pay those taxes in 2016.14”

The individual mandate burdens far more
than 6 million people, however. The PPACA
eliminates from both the individual market
and fully insured employer plans (i.e., the
“small-group” market) any health insurance
policy that does not provide an expensive
suite of “essential health benefits.” In 2010
the Obama administration estimated about
half of employer-sponsored health plans
would have to purchase additional coverage
to comply with the Act’s mandates.!*® In the
individual market, for example, the PPACA
will increase premiums by an average of 30
percent.'*® As noted above, in both the indi-
vidual and small-group markets, many con-
sumers will see their premiums rise by more
than 100 percent.!*® The individual man-
date strips Americans of the ability to refuse
that expensive coverage. It thereby imposes
an implicit tax, in the form of higher premi-
ums, on many if not most of the 200 million
Americans who maintain coverage.'>!

Expanding the “Affordability” Exemption

Fortunately, the PPACA exempts taxpay-
ers from the individual mandate if their out-
of-pocket costs for health insurance exceed
the statute’s definition of “affordable,” and
states have the ability to expand the number
of their residents who qualify for this “af-
fordability” exemption.

Somewhat ironically, states can shield
millions of their residents from the taxes im-
posed by the individual mandate by block-
ing the law’s premium-assistance tax credits.
All that states need do is refuse to establish
an Exchange. Here’s why:

e The PPACA exempts households from
penalties under the individual man-
date if their out-of-pocket costs for
health insurance—i.e., their “required
contribution”—exceeds roughly 8 per-
cent of household income.!?
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e This “required contribution” is equal
to the least-expensive health plan avail-
able to a consumer through an Ex-
change, minus the amount of the pre-
miume-assistance tax credit for which
she is eligible.!>3

e For many taxpayers, the mere fact
that a premium-assistance tax credit
is available to them reduces their “re-
quired contribution” from above 8
percent of household income to below
that threshold. It thereby strips them
of the individual mandate’s afford-
ability exemption. Perversely, the mere
availability of this tax “credit” subjects
them to a tax penalty, even if they do
not claim the credit. In the convoluted
world of the PPACA, becoming eligible
for a tax credit increases one’s tax li-
ability, while blocking tax credits re-
duces tax liabilities.

When states refuse to create Exchanges,
however, they block those premium-assis-
tance tax credits and preserve the afford-
ability exemption for potentially millions of
their residents.

Collectively, states can exempt at least 12
million Americans from this mandate’s tax
(see Box 1). Table 1 provides state-by-state
estimates. The 34 states that have so far re-
fused to establish Exchanges have exempted
at least 8 million taxpayers from the individ-
ual mandate’s penalty tax.

Refusing to create an Exchange also pro-
tects the religious freedom and conscience
rights of individuals. Expanding access to the
affordability exemption would free 12 mil-
lion currently uninsured Americans, and mil-
lions of currently insured Americans, from
the Obama administration’s contraceptives
mandate. Like employers, those individuals
could—again, if it came to that—decline to
purchase health insurance rather than pay
for contraceptives or abortifacients. This
would not be as high-risk a proposition for
individuals as one might think, since the Act
allows individuals to wait until they are sick
to buy insurance coverage again.



Box 1. How Many Residents Can States Exempt from
the Individual Mandate?

In states that establish Exchanges, legal U.S. residents with incomes between 100 per-
cent and 400 percent of the federal poverty level (FPL), and even some below the poverty
level, who do not have an offer of coverage from an employer will qualify for premium-
assistance tax credits. In 2016 those thresholds roughly correspond to $12,000-$47,000
for single adults and $24,000-$96,000 for families of four.!>*

If such households fail to purchase “minimum essential coverage,” they will pay
an individual-mandate penalty tax that rises with household size and with age. Sin-
gle adults in that income range would pay levies approaching $1,000. Families of four
would pay $2,085.

If premium-assistance tax credits are not available, however, nearly all of those in-
dividuals would qualify for the affordability exemption from the individual mandate,
because their “required contributions” would exceed 8 percent of household income.'>®

Since the PPACA does not authorize tax credits in states that do not establish Ex-
; et . The 34 states
changes, states that decline to create Exchanges enable those individuals to qualify for
that exemption. that have so
A rough proxy for how many people states can exempt from the individual man- far refused

date is the number of currently uninsured legal U.S. residents who have incomes within blish
the relevant ranges, who do not smoke, and who do not receive an offer of coverage to establis
from an employer. Of an estimated 47.9 million uninsured U.S. residents, more than Exchanges have

half (24.9 million) have incomes between 100 percent and 400 percent FPL.}5¢ An esti- d

. o g . 7 exempte at
mated 73 percent of uninsured individuals in that income range do not have an offer .
of insurance coverage from an employer.'>” An estimated 17 percent of the uninsured least 8 million
are undocumented immigrants, who are otherwise exempt from penalties under the taxpayers from
individual mandate.!>® Finally, we must make an allowance for smokers. The PPACA the individual
allows insurers to charge smokers up to 50 percent more than nonsmokers, yet those € mndividua
higher premiums do not increase the amount of the smokers’ premium-assistance tax mandate’s
credits. As a result, all smokers between 100 and 400 percent of the poverty level who penalty tax.

choose not to purchase health insurance likely will find their “required contribution”
exceeds 8 percent of household income, and will thus be exempt from penalties under
the individual mandate. A state’s decision not to create an Exchange therefore will not
affect these taxpayers. Since an estimated 19 percent of U.S. adults are smokers, we can
further reduce the number of currently uninsured taxpayers whom states could exempt
by that percentage.!®

Thus, states can collectively exempt at least an estimated 12 million currently unin-
sured taxpayers from the individual mandate’s penalty tax, simply by refusing to create
Exchanges. This estimate is conservative. It does not include legal U.S. residents just
below the poverty level, whom states can also exempt from the individual mandate’s
penalty tax. Nor does it include millions of currently insured individuals who would
also be free to decline the PPACA’s expensive mandated coverage without penalty.!¢°

... Frees Consumers to more of a state’s residents to purchase the low-

Purchase Low-Cost Coverage cost “catastrophic plans” the law authorizes.
The PPACA makes certain high-deduct-

Refusing to create an Exchange also frees ible health plans available to everyone under
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Table 1
Estimated Number of Currently Uninsured Low- and Middle-Income Residents
Each State Can Exempt from Individual Mandate

State Number of Residents | State Number of Residents
United States 12,195,139 Missouri 208,010
Alabama 141,495 Montana 42,434
Alaska 35,631 Nebraska 65,976
Arizona 289,207 Nevada 144,187
Arkansas 129,162 New Hampshire 40,966
California 1,744,687 New Jersey 328,802
Colorado 175,169 New Mexico 94,363
Connecticut 82,078 New York 640,278
Delaware 25,695 North Carolina 400,994
District of Columbia 11,306 North Dakota 18,647
Florida 925,276 Ohio 386,751
Georgia 420,277 Oklahoma 167,876
Hawaii 20,899 Oregon 157,304
Idaho 77,820 Pennsylvania 357,679
Ilinois 455272 Rhode Island 29,023
Indiana 195,627 South Carolina 220,882
Towa 89,566 South Dakota 25,695
Kansas 96,370 Tennessee 235,565
Kentucky 157,549 Texas 1,553,367
Louisiana 210,359 Utah 103,320
Maine 36,854 Vermont 12,187
Maryland 198,808 Virginia 287,102
Massachusetts 35,386 Washington 253,282
Michigan 288,130 West Virginia 61,620
Minnesota 130,630 Wisconsin 140,859
Mississippi 127,693 Wyoming 26,625

Source: Kaiser Family Foundation, “Distribution of the Nonelderly Uninsured by Federal Poverty Level (FPL),
States,” 2010-2011 and 2009-2010; author’s calculations; and Lisa Dubay and Allison Cook, “How Will the
Uninsured Be Affected by Health Reform?” Kaiser Commission for Medicaid and the Uninsured Issue Paper no.
7971, August 2009, p. 7, htep://www.kff.org/healthreform/upload/7971.pdf. National estimate uses 2011 data.
State estimates use data for 2010 and 2011, except for Massachusetts, which uses 2009 and 2010 data. Figures
for D.C. and Vermont do not include uninsured residents between 100 percent and 138 percent FPL.
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age 30, as a means of encouraging young
adults to obtain coverage. Those “cata-
strophic plans” most likely will have the low-
est premiums of any health plan allowed un-
der the law.16!

The Act also opens those low-cost plans
to adults age 30 and over who qualify for
the affordability exemption from the indi-
vidual mandate. States can therefore give
more than 12 million taxpayers access to
this low-cost coverage by blocking the pre-
mium-assistance tax credits. All a state need
do is refuse to establish an Exchange. Again,
blocking one of the PPACA’s tax “credits”
leaves many individuals better off.

... and Reduces Federal
Deficits

Refusing to create Exchanges also pre-
vents the federal government from spend-
ing money it does not have. If all states re-
fuse to establish Exchanges, federal deficits
will shrink by nearly $1.2 trillion.'®? The 34
states that have refused to create Exchanges
could by themselves reduce federal deficits
by perhaps two-thirds of that amount.

The IRS’s Illegal Taxes

Contrary to the clear language of the
statute and congressional intent, the IRS
has issued a final rule that attempts to issue
premium-assistance tax credits where the
PPACA specifically precludes them: through
Exchanges established by the federal gov-
ernment.'®3 Kaiser Health News reports, “the
claim that Congress denied to the federal ex-
changes the power to distribute tax credits
and subsidies seems correct as a literal read-
ing of the most relevant provisions.”®* The
nonpartisan Congressional Research Service
notes:

a strictly textual analysis of the plain
meaning of the provision would likely
lead to the conclusion that the IRS’s
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authority to issue the premium tax
credits is limited only to situations
in which the taxpayer is enrolled in a
state-established exchange. Therefore,
an IRS interpretation that extended
tax credits to those enrolled in feder-
ally facilitated exchanges would be
contrary to clear congressional intent

... and likely be deemed invalid.!%

PPACA supporter Mickey Kaus writes that
defenders of the IRS rule are “starting in a
hole.”166

This illegal rule is designed specifically to
strip states of their ability to block the indi-
vidual and employer mandates and related

deficit spending.

Unauthorized Taxes and Deficit Spending

Though nominally about tax credits, this
IRS rule actually imposes a large and unau-
thorized tax hike on employers and individu-
al taxpayers. By offering premium-assistance
tax credits in states that do not establish
Exchanges, the IRS rule would trigger taxes
against individuals and employers whom
Congress expressly exempted from those
mandates. Firms with 200 employees would
fall prey to an illegal tax of $340,000. The
IRS’s illegal tax credits would also strip the
affordability exemption from those 8 mil-
lion (or more) individual taxpayers. Families
of four earning as little as $24,000 per year
will be subject to an illegal tax of $2,085 in
2016.1%7 Millions of Americans who by right
would qualify to purchase low-cost cata-
strophic plans (by virtue of the affordability
exemption) would have that right stripped
from them (see Figure 3). Perhaps most trou-
bling, this IRS rule imposes an illegal tax on
certain legal immigrants living below the
poverty level.

The IRS rule also spends federal dollars
and increases federal deficits without con-
gressional authorization. CBO projections
suggest that if all states refused to establish
Exchanges, this rule would commit taxpay-
ers to pay for $945 billion in unauthorized
federal spending through 2023. At the same
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rule imposes
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taxpayers.



The IRS rule is
thus likely to
result in more
than $600 billion
of unauthorized
spending and
more than

$100 billion in
unauthorized
taxes.

Figure 3

How the IRS’s Illegal Tax Credits Trigger Illegal Taxes on Individuals in the

34 States with Federal Exchanges

"Required Contribution" Illegal Tax Credit
$12,000 -
Lowest-cost family Bronze plan (2016) = $10,168
$10,000 -
Under the statute, the When the IRS offers an
$8,000 - contribution" "required contribution"
($10,168) exceeds down to $5,133, below
8% of income. The 8% of income.
$6,000 - family pays no tax.
1\ The result is an illegal tax
$4,000 - 8% of of $2,085 on the family.
household
income The family also loses
$2.000 A ($5,760) access to low-cost
! catastrophic plans.
$0

PPACA: No Tax Credit, No Tax

IRS Rule: lllegal Tax Credit, lllegal Tax

Sources: Congressional Budget Office, “Selected CBO Publications Related to Health Care Legislation, 2009-
2010”; Milliman, “Measuring the Strength of the Individual Mandate,” and author’s calculations.

Note: Graph shows projected premium of $10,168 for a family of four with a 35-year-old head of household
and without “minimum essential coverage,” living in a state with a federal Exchange and earning 300 percent of

federal poverty level in 2016 ($72,000).

time, it could result in at most $267 billion
of unauthorized tax reduction, an amount
that would be offset almost entirely by $150
billion in unauthorized taxes on employers
and tens of billions of dollars in unauthor-
ized taxes on individuals.!®® The IRS rule
will thus also increase the deficit by more
than $1 trillion, again without congressio-
nal authorization. Since every dollar of gov-
ernment spending must be paid for through
taxes, this rule amounts to an implicit unau-
thorized tax increase that rivals the PPACA’s
original price tag,!®

Those figures are based on the admit-
tedly unlikely scenario that all states refuse
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to establish an Exchange. The actual cost of
the regulation is likely to be somewhat low-
er—but perhaps not by much. The 34 states
that have refused to establish Exchanges
account for two-thirds of the U.S. popula-
tion.'”? The IRS rule is thus likely to result
in more than $600 billion of unauthorized
spending and more than $100 billion in un-
authorized taxes through 2023. Due to in-
teractions between the Medicaid expansion
and Exchange-related provisions, the cost of
the rule increases with the number of states
that refuse to expand Medicaid.

Regardless of how many states implement
Exchanges, roughly 90 percent of the IRS



rule’s net budgetary impact consists of new,
unauthorized spending.!”* Though support-
ers may try to portray the IRS rule as a tax
break, an edict that imposes $9 of unauthor-
ized liabilities on taxpayers for $2 of unau-
thorized tax reduction can hardly be called a
tax cut.

States, Employers, and Taxpayers Can
Stop these Illegal Taxes

Every governor, attorney general, and leg-
islature in those 34 states can file suit to block
the rule. Oklahoma attorney general Scott
Pruitt has petitioned a federal court to do so
because, “This unauthorized IRS rule has in-
jured the State of Oklahoma in its capacity
as a sovereign state, by depriving the State of
an important sovereign choice that Congress
gave the States the exclusive right to make,
and it will injure the State of Oklahoma in its
capacity as a ‘Large Employer,” by requiring it
to provide federally-approved health insur-
ance to all full-time employees—or risk oner-
ous penalties.” Additional challenges increase
the likelihood of success.!”?

Since the rule imposes illegal taxes on
both employers and individual taxpayers,
those groups could challenge it in federal
court. To establish standing employers must

e Reside in a state that will not create its
own Exchange by 2014;

e Have more than 50 employees;

e Show either that they do not offer
“minimum essential coverage” or that
their health benefits do not meet the
statutory definition of affordability;'”3
and

e Show that one or more of their em-
ployees likely will become eligible for a
tax credit as a result of the IRS rule.!”*

Individuals would be injured by the rule,
and thus could challenge it in court, if they

1. Do not smoke;

2. Are legal U.S. residents;

3. Reside in a state that will not create its
own Exchange by 2014,
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4. Have a household income above the
income-tax-filing threshold;

5. Have a household income between 100
and 400 percent of the federal poverty
level;

6. Do not have an offer of “minimum val-
ue” and “affordable” coverage from an
employer or qualify for Medicaid; and

7. Are not covered by a health plan offer-
ing “minimum essential coverage.”1”>

Alternatively, individuals who meet criteria
(1) through (6) could establish standing
if they desire to purchase a low-cost “cata-
strophic plan” but are prevented from doing
so because the IRS rule strips them of the af-
fordability exemption.

Finally, single-adult, legal immigrants
over age 30 with annual income above the
income-tax-filing threshold and below the
poverty level (roughly $10,000 to $12,000),
and who are ineligible for Medicaid by virtue
of their residency status will also be injured
by the IRS rule. Plainly put, the IRS rule im-
poses an illegal tax of $695 on legal immi-
grants below the poverty level. Though likely
a small group, these legal immigrants could
also establish standing to challenge the rule.
(See checklist in Appendix A.)

The number of potential plaintiffs in
each state is at least equal to the number of
currently uninsured residents that the state
can exempt from the individual mandate by
refusing to establish an Exchange (see Table
1). Consistent with their share of the U.S.
population, the 34 states that have so far de-
clined to create an Exchange contain at least
8 million potential individual plaintiffs.

The federal Anti-Injunction Act generally
bars legal challenges to a federal tax until
that tax has been assessed.!”® It is possible
that the AIA could impede an employer’s
ability to establish standing, though a plau-
sible reading of the Supreme Court’s hold-
ing in NFIB v. Sebelius suggests it would
not.!”” At worst, the AIA could only delay an
employer’s ability to establish standing.

Individuals would not face the same ob-
stacle. NFIB clearly holds that the AIA pres-
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State officials
can effectively
block the Obama
administration’s
illegal taxes, and
even prevent

the federal
government
from operating
Exchanges.

ents no barrier to individuals who seek to es-
tablish standing to challenge the individual
mandate. Since the injury that uninsured
plaintiffs would suffer is the imposition of
the individual mandate’s penalty tax, the
AIA likewise would not impede uninsured
individuals challenging the IRS rule. Fi-
nally, the AIA would present no barrier to
individuals challenging the rule because it
strips them of the affordability exemption
and therefore denies them the opportunity
to purchase a low-cost “catastrophic plan.”
If the Obama administration has any re-
gard for the rule of law, it will rescind the
IRS’s tax-credit rule. Until that happens,
states should refuse to establish Exchanges if
only to give themselves, their employers, and
their residents standing to block the Obama
administration’s illegal taxes in court.

A Legislative Strategy

State officials do not have to wait for the
courts to act, however. States could also fight
those illegal taxes with a strengthened Health
Care Freedom Act—which could withstand
an inevitable legal challenge claiming the
PPACA preempts such a law.!”®

Section 1301 of the PPACA provides Ex-
changes may only sell health insurance plans
that are “offered by a health insurance issuer
that is licensed and in good standing to of-
fer health insurance coverage in each State
in which such issuer offers health insurance
coverage under this title.”!”? The require-
ment applies equally to the federally char-
tered “multistate” plans the statute allows
to participate in Exchanges nationwide.!8°

States can therefore block the IRS’s il-
legal taxes, and effectively block federal Ex-
changes, by enacting a Health Care Freedom
Act that partially suspends the license of
any insurance carrier that accepts any remu-
neration that may result in an individual or
an employer being penalized for failure to
purchase health insurance. A strengthened
Health Care Freedom Act would contain
several provisions.
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e First, it would declare that it is the
public policy of the state that every
person within the state is and shall be
free to choose or decline any mode of
securing health care services without
penalty or threat of penalty.

® Second, it would provide that no
public official, employee, or agent of
the state or any of its political subdi-
visions, shall act to impose, collect,
enforce, effectuate, or assist in the en-
forcement of, directly or indirectly, any
penalty that violates this public policy.

e Third, it would find that Section 1412
of the Patient Protection and Afford-
able Care Act makes payments to in-
surance carriers that will result in pen-
alties levied against many of the state’s
employers and residents for failing to
purchase health insurance, and in cer-
tain cases, those penalties would be
levied against residents who refused
to comply because purchasing the re-
quired health coverage would violate
their religious beliefs.

e Fourth, it would find that federal law
both reserves and grants to states cer-
tain powers over regulating health in-
surance, and does not require insurers
to accept those penalty-triggering pay-
ments.

e Finally, it would provide that if any in-
surance carrier licensed by the state ac-
cepts any remuneration that has the ef-
fect, directly or indirectly, of triggering
a penalty that violates the public policy
stated in the Health Care Freedom Act,
the state will partially suspend the in-
surer’s license immediately and until
the insurer returns that remuneration
to its source and represents that it will
decline any such remuneration in the
future. (See Appendix B for language
that satisfies these criteria.)

With such a law, states could block the IRS
from imposing illegal taxes on its employers
and residents, and even prevent the federal
government from operating an Exchange



within the state.

Carriers would know that the moment
they accepted one of the IRS’s illegal sub-
sidies, state law would prohibit them from
writing any new business in that state. More-
over, since they would no longer be licensed
and in good standing with the state, they
would no longer qualify under the PPACA
as an issuer of “qualified health plans.” The
PPACA itself would then preclude them
from writing new business or receiving sub-
sidies through any Exchanges nationwide,
for as long as the suspension remained in
place. Without the (illegal) subsidies, con-
sumers and carriers would have no reason to
participate in a federal Exchange.

States could thus free their employ-
ers from the employer mandate even if the
Obama administration attempts to impose
its proposed illegal taxes. Employers face
those tax penalties only if one of their em-
ployees enrolls in “a qualified health plan
with respect to which an applicable premium
tax credit . . . is allowed.” Under a strength-
ened Health Care Freedom Act, employers
could not be penalized because the health
plan would cease to be a qualified health plan
the moment the issuer accepted a penalty-
triggering subsidy. As important, carriers
simply will not offer those plans if it means
they will be barred from writing new business
in that state and through state and federal
Exchanges nationwide.

Such a law would neither conflict nor in-
terfere with federal law. On the contrary, it
would work entirely within federal law.

A strengthened Health Care Freedom
Act would merely create a situation similar
to what happens when states refuse to cer-
tify plans to operate in Exchanges under the
PPACA, or what senators envisioned under
one of the PPACA’s antecedent bills, or what
existed after Congress created tax-free health
savings accounts (HSAs). In each case, state
laws would prevent private actors—whether
insurance carriers, banks, or individuals—
from obtaining a benefit created by federal
law.’8! In 2009 the Senate Health, Educa-
tion, Labor, and Pensions (HELP) Commit-
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tee approved a health care bill, many of
whose features senators incorporated into
the PPACA. The HELP bill would have con-
ditioned subsidies to insurance carriers on
whether states implemented that bill’s em-
ployer mandate.!8> When Congress created
HSAs in 2003, many states had requirements
in their health-insurance licensing statutes
that prevented carriers from selling the type
of health plan that consumers had to pur-
chase in order to make tax-free contribu-
tions to their HSA. The PPACA itself grants
states broad power to deny federal subsidies
to any health plan the state determines is not
“in the interests of qualified individuals and
qualified employers.”18

The PPACA contains no express preemp-
tion of state powers to determine the condi-
tions for licensure. Indeed, the requirement
that issuers be “licensed and in good stand-
ing” is a nod to this traditional part of states’
general police powers. Nor would a strength-
ened HCFA prevent the application of any
part of the PPACA. Its effect would be to ap-
ply the provisions that the IRS rule ignores.
Finally, the Supreme Court has held “the pur-
pose of Congress is the ultimate touch-stone
in every pre-emption case.” 84 A strengthened
HCFA effectuates Congress’s purpose of al-
lowing states that opt for federal Exchanges
to avoid the PPACA’s penalties on employers
and many individual residents.

A strengthened Health Care Freedom
Act would not interrupt anyone’s coverage.
Offending carriers could maintain, service,
and renew existing business. States would
merely prohibit carriers from writing any
new business.

In all likelihood, states could stop the
Obama administration’s illegal taxes with-
out ever having to suspend a single license.

State officials take an oath to defend the
U.S. Constitution. A strengthened Health
Care Freedom Act would enable them to
fulfill their duty to protect the religious free-
doms guaranteed by the First Amendment,
and to prevent the president from usurp-
ing powers that the Constitution reserves to
Congress.
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NFIB v. Sebelius
frees states not
to implement
the Medicaid
expansion. States
should exercise
that freedom.

Reject the Medicaid
Expansion...

Just as the PPACA gives states the power
to block Exchanges and the associated taxes
and deficit spending, the Supreme Court
empowered states to block the Medicaid ex-
pansion.

As originally drafted, the PPACA’s Med-
icaid expansion was mandatory. Congress
made state implementation of the expan-
sion a condition of federal Medicaid funds.
Congress required states to expand their
Medicaid rolls in numerous ways, resulting
in a 50 percent increase in nonelderly enroll-
ees.!®> The penalty for noncompliance was
states would lose all federal Medicaid funds,
which comprise 12 percent of state rev-
enues.'8® Twenty-six states challenged that
mandate as unconstitutional.

They won. A broad 7-2 majority of the
Supreme Court found the Medicaid man-
date to be unconstitutionally coercive. Chief
Justice John Roberts described the Medicaid
mandate as putting “a gun to the head” of
states: “The threatened loss of over 10 per-
cent of a State’s overall budget . . . is eco-
nomic dragooning that leaves the States
with no real option but to acquiesce in the
Medicaid expansion.”!8”

Writing for the Court, Chief Justice Rob-
erts ordered: “In light of the Court’s hold-
ing, the Secretary cannot . . . withdraw ex-
isting Medicaid funds for failure to comply
with the requirements set out in the expan-
sion.”188 NFIB v. Sebelius frees states not to
implement the Medicaid expansion.

States should exercise that freedom. Even
if states were facing deadlines and armed
with all the regulatory guidance they need
(neither of which is the case), states cannot
afford to expand Medicaid. The expansion is
not “free.” Rejecting it would reduce federal
deficits and would reduce total government
spending even more. Nor is Medicaid a form
of economic development. Medicaid is rife
with waste and fraud.!®? It increases the cost
of private health care and insurance, crowds
out private health insurance and long-term
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care insurance, and discourages enrollees
from climbing the economic ladder.'?° It of-
fers inferior access to care. Finally, contrary
to the claims of supporters, the Medicaid
expansion is not necessary either to prevent
discrimination against citizens, or to protect
employers from the employer mandate.

Uncertainty

An important reason not to expand Med-
icaid is the considerable uncertainty sur-
rounding the expansion. States cannot make
an informed decision to implement the Med-
icaid expansion without regulatory guidance
from HHS. Yet the New York Times reports
that states lack basic information about how
the expansion will work.!”! The National
Governors Association,'®? the National As-
sociation of Medicaid Directors,'*® and the
Republican Governors Association!®* have
all submitted questions to HHS about how
the Medicaid expansion would operate.

State officials are still waiting for an-
swers to many of those questions. A recent
survey of governors’ statements on the Med-
icaid expansion found, “three quarters of
[uncommitted] governors said they needed
more information on federal requirements,
cost and enrollment projections, and policy
alternatives.”!%

There’s No Rush

One thing that does seem certain is that
states can take their time making a decision.
Centers for Medicare and Medicaid Services
administrator Marilyn Tavenner has written
governors that “there is no deadline for a
state to tell our department its plans on the
Medicaid eligibility expansion.”1?®

Medicaid Expansion Is Not Free

Even with regulatory certainty, states
should find the cost of the expansion prohib-
itive. At no point will the federal government
ever pick up 100 percent of the cost of the
expansion. The federal government will fund
100 percent of one portion of the cost for one
group of enrollees, and only for the next three
years. Economist Jagadeesh Gokhale esti-



Figure 4
Ten-Year Cost of PPACA Medicaid Expansion in Select States ($ billions)
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mates the state share of the expansion would  terms once states have taken the bait. In the
cost Florida, Illinois, and Texas roughly $20  end, even California will likely pay more.
billion each in the first 10 years. The numbers This is money states don’t have. The Na-
for New Jersey and New York are $35 billion  tional Conference of State Legislators re-
and $53 billion, respectively (see Figure 4).°7  ported that in 2012, states faced combined
Gokhale projects California, at least budget deficits of $32 billion.!*
initially, would save money by implement-
ing the Medicaid expansion. Yet President Lower Federal Deficits
Obama has advocated shifting more of the Nor can the federal government, with its
cost of Medicaid to the states, including the  near-trillion-dollar deficits adding to a $12
cost of this expansion.”® The Medicaid ex- trillion national debt, afford the potential
pansion is therefore an example of “preda-  $1 trillion the CBO projects the Medicaid
tory federalism,” where Washington uses a  expansion would cost the federal govern-
low introductory rate to encourage states ment if all states implemented it. State offi-
to adopt a program, and then changes the cials can reduce federal deficits by hundreds
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States that
expand Medicaid
are making
another large
contribution

to organized
criminals and
other fraudsters.

of billions of dollars simply by not imple-
menting the Medicaid expansion. Accord-
ing to CBO projections, as of July 2012 the
states that had refused to expand Medicaid
had saved federal taxpayers $84 billion.**°

Supporters argue that not implementing
the expansion is unfair to a state’s taxpay-
ers, who would be forced to pay for the ex-
pansion in other states but would not enjoy
any of the benefit. If Congress were financ-
ing the expansion with current tax revenues,
that might be true. Since Congress is financ-
ing it with debt, however, supporters have it
exactly backward: current taxpayers aren’t
paying for the expansion at all. The burden
will instead fall on future generations. Thus
it is implementing the expansion that would
be unfair: it would force future generations
to pay for benefits that would go exclusively
to current generations.

Drawing Patients into Low-Quality
Coverage

Expanding Medicaid will draw people out
of private insurance into Medicaid, where
access to care is inferior. A recent study pro-
jected “high rates of crowd-out for Medicaid
expansions aimed at working adults (82%),
suggesting that the Medicaid expansion pro-
visions of PPACA will shift workers and their
families from private to public insurance
without reducing the number of uninsured
very much.”?0!

Those new enrollees could have a much
harder time obtaining medical care. Nation-
wide, nearly one-third of physicians refuse
to accept new Medicaid patients.?%?

Medicaid’s barriers to care can be fatal.
In 2007, 12-year-old Deamonte Driver was
suffering from a toothache, caused by an ab-
scess. His mother struggled in vain to find a
dentist who would accept the family’s Med-
icaid coverage. According to the Washington
Post, “By the time Deamonte’s own aching
tooth got any attention, the bacteria from
the abscess had spread to his brain . . . After
two operations and more than six weeks of
hospital care, the Prince George’s County
[Maryland] boy died.” “A routine, $80 tooth
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extraction might have saved him,” the Post re-
ported. “If Medicaid dentists weren’t so hard
to find.”2%?

Finally, there is scant reliable evidence
that Medicaid improves health outcomes at
all, no reliable evidence that it reduces mor-
tality, and absolutely no evidence that it is
a cost-effective way of improving health.24

Not Economic Stimulus

Supporters claim that expanding Med-
icaid can improve a state’s economy. In the
New England Journal of Medicine, Harvard Uni-
versity economists Katherine Baicker and
Amitabh Chandra explain why this is a fal-
lacy:

[The| focus on health care jobs is
misguided. . . . It is tempting to think
that rising health care employment is
a boon, but if the same outcomes can
be achieved with lower employment
and fewer resources, that leaves extra
money to devote to other important
public and private priorities such as
education, infrastructure, food, shel-
ter, and retirement savings. . . .

There is . . . mounting evidence that
our health care system could deliver
better care without spending more . . .
which suggests that the increase in
resources devoted to health care has
not generated commensurate value. . ..

The bottom line is that employment
in the health care sector should be
neither a policy goal nor a metric of
.. . Treating the health care
system like a (wildly inefficient) jobs
program conflicts directly with the
goal of ensuring that all Americans
have access to care at an affordable
price.2%

success.

Rejecting the Medicaid expansion, on the
other hand, restrains state taxes and spend-
ing, reduces federal taxes and spending, and
reduces federal deficits.



Rife with Fraud

The amount of fraud in Medicaid is stun-
ning even by government standards.?%° In
one example discovered by journalists rather
than government auditors, a kinetic Brook-
lyn dentist billed taxpayers for nearly 1,000
procedures in a single day.?"” The Govern-
ment Accountability Office has for a decade
deemed Medicaid to be at a “high-risk” for
fraud.2%8 Official estimates suggest Medicaid
loses tens of billions of dollars to fraud an-
nually—but experts deride those estimates as
“comfortingly low and quite misleading.”%%°

States that expand Medicaid are mak-
ing another large contribution to organized
criminals and other fraudsters.

The Discrimination and
Employer-Protection Myths

Supporters erroneously claim that states
must expand Medicaid to prevent discrimi-
nation against U.S. citizens and to protect
employers of low-wage workers from puni-
tive taxes. In fact, refusing to create an Ex-
change achieves both of those goals. Expand-
ing Medicaid achieves neither.

In an odd quirk, the PPACA offers Ex-
change subsidies to certain legal immigrants
below the poverty line, but offers Medicaid
coverage to otherwise identical U.S. citizens.
If a state implements an Exchange but does
not implement the Medicaid expansion,
then those legal immigrants could receive
thousands of dollars in subsidies while
their citizen counterparts receive nothing.
Supporters argue states must implement
the Medicaid expansion to avoid this ineq-
uity.?1® What causes that inequity, however,
are the Exchange subsidies—not the deci-
sion to reject the Medicaid expansion. States
can therefore block that inequity by refus-
ing to establish an Exchange, which blocks
the Exchange subsidies, and by fighting the
Obama administration’s attempt to rein-
troduce those discriminatory subsidies into
their states. Moreover, expanding Medicaid
does not eliminate the inequity. Those legal
immigrants would receive subsidies to pur-
chase private health insurance, which offers
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better access to care than the Medicaid cov-
erage that citizens would receive.

Another quirk of the Act is that the em-
ployer mandate reduces or eliminates pen-
alties for businesses if their workers are eli-
gible for Medicaid. This feature has led some
employers of low-wage workers to push their
states to implement the Medicaid expan-
sion, in the hope that this will reduce their
exposure to those punitive taxes.?!! Again,
Medicaid expansion is the wrong solution
to this valid concern. Refusing to establish
an Exchange exempts all employers from the
employer mandate, not just those with low-
wage workers.

In both cases—whether state officials want
to prevent discrimination against citizens,
or to protect employers from the employer
mandate’s punitive taxes—the solution is to
refuse to establish an Exchange, and to fight
the Obama administration’s efforts to rein-
troduce these harmful provisions that Con-
gress empowered states to block.

... The Entire Medicaid
Expansion

Despite the Supreme Court’s ruling in
NFIB, the Obama administration is coerc-
ing states into implementing now-optional
portions of the Medicaid expansion. States
should feel free not to implement any of the
PPACA’s previously mandatory Medicaid
provisions.

The Court’s NFIB ruling rendered option-
al all of the Act’s mandatory Medicaid pro-
visions. The Court adopted a two-part test
to determine when the conditions Congress
places on existing federal grants to states be-
come coercive, and thus unconstitutional ?!2
It held that “the Medicaid expansion” satis-
fied both elements, and ruled, “In light of
the Court’s holding, the Secretary cannot. ..
withdraw existing Medicaid funds for failure
to comply with the requirements set out in
the expansion.”?!3

Crucially, the Court did not confine its
ruling to individual provisions of “the Med-
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icaid expansion” that satisfied each element
of its test. It rendered the entire expansion
optional. The Court did not explicitly delin-
eate the boundaries of “the Medicaid expan-
sion.” However, the Court explicitly noted
that “the expansion” encompasses more
than the single provision the Obama admin-
istration claims, and spoke of its remedy as
applying to all of the new law’s Medicaid re-
quirements.

Ataminimum, NFIB renders specific Med-
icaid provisions optional if they are either part
of “the Medicaid expansion” or otherwise
satisfy NFIB’s two-part test. Such provisions
include at least two other new mandatory
populations (children up to 138 percent FPL
and adults who are former foster children);
the new “modified adjusted gross income”
standard; the requirements that state Medic-
aid programs make eligibility determinations
for Exchanges; the “maintenance of effort”
requirements; and the marketing, education,
and outreach requirements.

In a July 2012 letter to the nation’s gover-
nors, however, Secretary Sebelius arbitrarily
attempted to limit the ruling’s impact to
just one element of the law’s Medicaid ex-
pansion:

[Bleginning in 2014, the Affordable
Care Act provides for the expansion
of Medicaid eligibility to those adults
under the age of 65 with incomes up
to [138] percent of the federal poverty
level who were not previously eligible
for Medicaid. The Supreme Court held
that, if a state chooses not to partici-
pate in this expansion of Medicaid eli-
gibility for low-income adults, the state
may not, as a consequence, lose federal
funding for its existing Medicaid pro-
gram. The Court’s decision did not
affect other provisions of the law.*!*

Those are Sebelius’ words, not the Court’s.
Nonetheless, state officials heard the im-
plied threatloud and clear: Implement all other
provisions expanding Medicaid, or you will lose 12
percent of your state’s revenues.
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A careful reading of NFIB shows the
Court did not define “the expansion” as, or
otherwise limitits remedy to, only those pro-
visions pertaining to newly eligible adults.
The Obama administration is quite literally
coercing states into implementing elements
of the Medicaid expansion that the Court
rendered optional.

The Court’s NFIB Ruling

The Court adopted a two-part test for de-
termining whether the conditions Congress
places on an existing grant are coercive:

We have upheld Congress’s authority
to condition the receipt of funds on
the States’ complying with restric-
tions on the use of those funds . . .
Conditions that do not here govern
the use of the funds, however, cannot
be justified on that basis. When, for
example, such conditions take the
form of threats to terminate other
significant independent grants, the con-
ditions are properly viewed as a means
of pressuring the States to accept poli-
cy changes.?1

The first criterion is whether Congress plac-
es the condition on a “significant” federal
grant. The second is whether the threatened
grant is “independent” of the condition—
that is, whether Congress conditions exist-
ing or “old” federal grants on states’ will-
ingness to implement a new, independent
program.

The Court found the threat of revoking
all Medicaid funds unless a state implement-
ed the Medicaid expansion satisfied the first
prong. The Court measured “significance”
in terms of the threatened grant’s impact on
state budgets. It found that Congress put “a
gun to the head” of states by threatening to
revoke more than 10 percent of the average
state’s annual revenues. The Court did not
specify at what percentage of a state’s reve-
nues encouragement becomes coercion, but
wrote, “wherever that line may be, this stat-
ute is surely beyond it.”?16



The Court also found “the Medicaid ex-
pansion” satisfied the second prong:

Under the Affordable Care Act,
Medicaid is transformed into a pro-
gram to meet the health care needs of
the entire nonelderly population with
income below [138] percent of the
poverty level. It is no longer a program
to care for the neediest among us, but
rather an element of a comprehen-
sive national plan to provide universal
health insurance coverage.?!”

A 7-2 majority of the Court therefore held:
“Congress is not free . . . to penalize States
that choose not to participate in that new
program by taking away their existing Med-
icaid funding.”?8

The Court ruled that Sebelius may con-
tinue to withhold pre-PPACA Medicaid
grants from states that fail to comply with
conditions imposed by “the existing Medic-
aid program,” and she also remains at liberty
“to withdraw funds provided under the Af-
fordable Care Act if a State that has chosen
to participate in the expansion fails to com-
ply with the requirements of that Act.”?!
But the Court forbade Sebelius to withdraw
old funds if a state fails to comply with the
new requirements contained in the expan-
sion.??

Scope of Ruling

The Court made no effort to limit “the
Medicaid expansion” or its remedy to the
newly eligible adults, as Sebelius suggests. In
fact, the Court repeatedly affirmed that the
expansion encompasses more than those
provisions:

The Affordable Care Act expands the
scope of the Medicaid program and
increases the number of individuals
the States must cover. For example,
the Act requires state programs to
provide Medicaid coverage to adults
with incomes up to [138] percent of
the federal poverty level . . . 22!
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Offering the mandatory income-eligibility
threshold as an “example” of how the Act
expands Medicaid indicates that “the expan-
sion” encompasses additional Medicaid pro-
visions. The Court’s ruling applies to them
all. When the court wrote that the expan-
sion transforms Medicaid “into a program to
meet the health care needs of the entire non-
elderly population with income below [138]
percent of the poverty level,” it again affirmed
that the expansion encompasses more than
just newly eligible adults. Sebelius’s interpre-
tation directly contradicts the Court’s ruling.

In the PPACA, Congress conditioned all
the “old” Medicaid dollars not only on states
opening their programs to the newly eligible
adult population, but also on numerous
other provisions that expand enrollment.
The Act mandates a new method of measur-
ing household income that expands enroll-
ment by eliminating asset tests for certain
categories of enrollees.”?? It mandates what
was previously optional eligibility for for-
mer foster children up to the age of 26.°*® It
creates requirements whose express purpose
is to expand enrollment in both Medicaid
and the State Children’s Health Insurance
Program (SCHIP). For instance, it requires
states to “establish procedures for . .. enroll-
ing” in Medicaid and SCHIP, individuals
whom Exchanges identify as being eligible
for those programs “without any further de-
termination by the state.”??* It further man-
dates that each state’s Medicaid and SCHIP
programs make enrollment determinations
for a new and separate program—that is, an
Exchange.??®

Each of these provisions expands Medic-
aid independent of the newly eligible adult
population, and each threatens states with
theloss of all federal Medicaid funding if they
fail to comply.??® Each is thus part of “the
Medicaid expansion.” By attempting to write
such provisions out of “the Medicaid expan-
sion,” Sebelius is threatening to withhold
from states more than 10 percent of their rev-
enues—which the Court held to be coercion—
unless states implement provisions of the law
that the Court made optional.

Sebelius is
threatening to
withhold from
states more than
10 percent of
their revenues—
which the Court
held to be
coercion—unless
states implement
provisions of
the law that the
Court made
optional.



HHS is trying to
coerce states into
implementing
what it
acknowledges

is part of a
comprehensive
national plan
for universal
health insurance
coverage, even
though NFIB
expressly forbids

it from doing so.

Some of these provisions, along with two
“maintenance of effort” requirements on
which Congress also conditioned all fed-
eral Medicaid grants, independently satisfy
NFIB’s two-part coercion test.

Children up to 138 Percent FPL. Prior to
the PPACA, the federal government required
states to provide Medicaid coverage to chil-
dren ages 6 to 18 up to 100 percent FPL.?*’
The Act makes coverage for such children
mandatory up to 138 percent FPL.>?8 It fi-
nances that expansion under the “old” Med-
icaid matching formula, where states bear
on average 43 percent of the cost.

This is another instance where Sebelius’s
interpretation of NFIB directly contradicts
the Court’s opinion. It would be difficult
for “the Medicaid expansion” to cover “the
entire nonelderly population with income
below [138] percent of the poverty level”**
if, as Sebelius maintains, the Court did not
consider the expansion to include children
below 138 percent FPL.

There are 18 states whose Medicaid and
SCHIP programs do not cover all children
below 138 percent of poverty: Alabama, Ari-
zona, California, Delaware, Florida, Georgia,
Kansas, Mississippi, Nevada, North Carolina,
North Dakota, Oregon, Pennsylvania, Ten-
nessee, Texas, Utah, West Virginia, and Wyo-
ming?3® To use the Supreme Court’s lan-
guage, Sebelius is putting a gun to the head
of those states, coercing them into adopting
this provision of the law.

Former Foster Children. Under the exist-
ing Medicaid program, states had the op-
tion of covering adults who were formerly
foster children. The Act makes such cover-
age mandatory up to the age of 26.%3! This
mandate is also part of the expansion.

MAGI. The Act mandates that states
adopt a nationally uniform method of mea-
suring income—“modified adjusted gross
income,” or MAG]I, as defined in the Inter-
nal Revenue Code—for determining eligi-
bility for Medicaid and SCHIP. By design,
this is the same method that the new health
insurance Exchanges will use to determine
eligibility for tax credits and subsidies. The
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Act threatens states that fail to implement
the MAGI income metric with the loss of all
federal Medicaid funds.?3?

The MAGI standard is part of the broader
Medicaid expansion. It opens Medicaid to
many who would otherwise not be eligible,
such as by eliminating asset tests. It applies
to the “new adult group” but not to some
traditional Medicaid-eligible groups (e.g.,
the blind, the disabled, those needing long-
term care services, the elderly, the medically
needy, and those receiving Supplemental Se-
curity Income).?3® The primary purpose of
the MAGI standard is to transform Medicaid
into a more nationally uniform program and
to integrate Medicaid into a new program—
the Exchanges. The Obama administration
even acknowledges that the MAGI standard
is what the Court termed “an element of a
comprehensive national plan to provide uni-
versal health insurance coverage.”*** The ad-
ministration writes, the “overarching goal” of
this nationally uniform definition of income
is “[t]o create a seamless, coordinated system”
with “a single streamlined application for all
insurance affordability programs,” includ-
ing Medicaid, the State Children’s Health
Insurance Program, and the Exchanges.?
The Act conditions all Medicaid funding on
states helping the federal government imple-
ment this element of what the Court called a
“comprehensive national plan.” Under NFIB,
HHS therefore has no authority to withhold
all Medicaid grants from states that refuse to
implement the MAGI standard.

Eligibility Determinations. It an Exchange
identifies applicants as eligible for Medicaid,
and the state fails to “establish procedures
for...enrolling” them in Medicaid “without
any further determination by the state,” then
under the Act, the state loses all federal Med-
icaid funds.?®® The same applies in reverse. If
a state’s Medicaid program fails to establish
procedures for screening applicants for eligi-
bility for tax credits and subsidies through
an Exchange, then the Act revokes all federal
Medicaid funds to the state.?%”

The first mandate expands Medicaid by
enrolling residents who would not other-



wise have applied. It is therefore part of “the
Medicaid expansion.” The second mandate
conditions all federal Medicaid funds on
states making eligibility determinations for
a new program—the Exchanges. It likewise
puts a 12-percent-of-revenues “gun to the
head” of states unless they “participate in [a]
new program.” Yet HHS brazenly tells states:

State Medicaid and CHIP programs
will need to coordinate with the
Federally-facilitated Exchange, regard-
less of a state’s decision to proceed
with expansion. States will need to be
part of the seamless system for people
to apply for all coverage programs;
and will need to coordinate eligibility
with the new insurance affordability

programs.?3®

HHS is trying to coerce states into imple-
menting what it acknowledges is part of a
comprehensive national plan for univer-
sal health insurance coverage, even though
NFIB expressly forbids it from doing so.

“Maintenance of Effort.” Prior to the
PPACA, states had the option of modifying
Medicaid eligibility criteria and the methods
and procedures they used for determining
eligibility. The Court found, for example,
“States . . . enjoy[ed] considerable flexibility
with respect to the coverage levels for par-
ents of needy families.””® This included
the freedom to use these tools to reduce en-
rollment, which states would sometimes do
when facing budget constraints.

The Act deprives states of that flexibility.
It mandates that each state keep its “eligi-
bility standards, methodologies, and pro-
cedures” exactly as they were when the Act
became law on March 23, 2010.2*° With re-
spect to Medicaid eligibility for adults, this
“maintenance of effort” mandate lifts only
when states create their own health insur-
ance Exchange. Even if a state establishes an
Exchange, the maintenance-of-effort man-
date remains in place with respect to Med-
icaid and SCHIP eligibility for children until
October 1, 2019.24 States that fail to com-
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ply lose all federal Medicaid dollars.

HHS’s position is that these mainte-
nance-of-effort mandates are not part of
the Medicaid expansion. Yet the “adult”
maintenance-of-effort mandates form an
integral part of the Medicaid expansion.
The purpose of this mandate is to contain
the cost of the expansion to the federal gov-
ernment by preventing states from drop-
ping their eligibility levels in order to have
the federal government cover, under the ex-
pansion, a larger share of the cost of those
existing enrollees. It is therefore rendered
optional by NFIB by virtue of being part
of “the Medicaid expansion.” At the same
time, the maintenance-of-effort mandate
for adults is a clear attempt to put the same
“gun to the head” of states to force them to
establish a new program: a health insurance
Exchange. It is yet another effort “to penal-
ize States that choose not to participate in
[a] new program by taking away their exist-
ing Medicaid funding”—which “Congress is
not free to do.”?*

Scienter. Finally, both the majority opin-
ion and Justice Ruth Bader Ginsburg’s dis-
sent show that when discussing the remedy,
the Court understood “the Medicaid expan-
sion” to be all mandatory Medicaid provi-
sions in the Act. The justices repeatedly
draw clear distinctions between the existing
Medicaid program and the expansion, with
nothing in between.

The Court described the federal govern-
ment’s projected Medicaid expenditures
“[wlithout the Affordable Care Act” as “the
costs of pre-expansion Medicaid”—thus im-
plicitly defining the “expansion” as every-
thing that drives projected Medicaid spend-
ing above the pre-PPACA level.?*3 If the
Court considered the expansion to consist
of only the mandatory income-eligibility
threshold, then “the costs of pre-expansion
Medicaid” would have included the cost of
other mandatory provisions of the Act.

When explaining its remedy, the Court
drew a clear line between its application to
“the existing Medicaid program” and the
provisions of the PPACA:

The Court
understood

“the Medicaid
expansion” to be
all mandatory
Medicaid
provisions in
the Act.



Itis no
exaggeration
to say that by
refusing to
implement
Exchanges and
the Medicaid
expansion,
states can force
Congress to

reopen the
PPACA.

Today’s holding does not affect the
continued application of §1396¢ to
the existing Medicaid program. Nor does
it affect the Secretary’s ability to
withdraw funds provided under the
Affordable Care Act if a State that has
chosen to participate in the expansion
fails to comply with the requirements of
that Act.***

Justice Ruth Bader Ginsburg, who joined
the majority on the remedy, also suggested
the remedy made all mandatory Medicaid
provisions optional. Ginsburg wrote that
the remedy “prohibits only the application
of the secretary’s authority to withhold
Medicaid funds from States that decline to
conform their Medicaid plans to the ACA’s
requirements.”**°

HHS’s Fig Leaf. Sebelius’ misinterpreta-
tion of NFIB rests on the fiction that the
Court applied its remedy only to the more
generous federal funding stream the Act pro-
vides for newly eligible adults. Yet the Court
cites that new funding stream only to show
that the expansion seeks to “transfor[m]”
Medicaid from “a program to care for the
neediest among us” into “an element of a
comprehensive national plan to provide
universal health insurance coverage.” At no
point does the Court use that funding stream
to define the parameters of “the Medicaid ex-
pansion” or otherwise limit the scope of its
remedy.

All of the above-discussed provisions put
the same “gun to the head” of states as the
mandatory income-eligibility threshold. All
of them are part of “the Medicaid expan-
sion,” and many satisfy the Court’s two-part
coercion test on their own. In the wake of
NFIB, all previously mandatory Medicaid
provisions of the PPACA are now optional.

Maine’s Legal Challenge

The Obama administration’s overreach
has come to a head in Maine. Facing a bud-
get deficit last year, Maine officials elimi-
nated Medicaid eligibility for parents and
caretaker relatives with incomes above the
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poverty level. When HHS refused to approve
the cuts on the grounds they violate the
“maintenance of effort” mandate,?*® Maine’s
then-attorney general Bill Schneider (R) took
HHS to court.”*

After some bureaucratic wrangling that
postponed the issue until after the election,
on January 7, 2013, HHS gave Maine its fi-
nal answer.?*® The agency will do what the
Supreme Court forbade it to do: withhold
from Maine all federal Medicaid funds un-
less the state rescinds the cuts. It now falls
to Maine governor Paul LePage (R)—and
other states struggling to balance their bud-
gets—to ask the courts to heed the Supreme
Court’s ruling.

It is worth reemphasizing that seven
members of the Court found the Medicaid
mandate unconstitutional. A challenge to
Sebelius’ attempt to coerce states into im-
plementing these other portions of the Act
would only need five to prevail.

“A Fatal Blow”? States Can
Force Congress’s Hand

It is no exaggeration to say that by refus-
ing to implement Exchanges and the Med-
icaid expansion, states can force Congress
to reopen the PPACA. The law requires state
cooperation. Kaiser Health News describes
Oklahoma’s lawsuit as “[bl]y far the broad-
est and potentially most damaging of the le-
gal challenges” related to the law.?** Health
policy journalist Sam Baker describes the
states’ ability to reject the Medicaid expan-
sion as a “real weapon” that opponents can
deploy against it.>*® Timothy Jost writes
that the Act’s “entire structure” depends on
the availability of tax credits in all states.?*!
The trade publication Business Insurance cites
industry experts:

If premium subsidies are not available
in federally established exchanges,
“No one would go to those exchang-
es. The whole structure created by
the health care reform law starts to



fall apart,” said Gretchen Young,
senior vice president-health policy at
the ERISA Industry Committee in
Washington.

“The health care reform law would
become a meaningless law,” added
Chantel Sheaks, a principal with Buck
Consultants L.L.C. in Washington.?>?

Conservative health economist John
Goodman writes that if states refuse to cre-
ate Exchanges, it “could be a fatal blow to
ObamaCare.”**® University of Missouri law
professor Peter Lambert writes, “In addi-
tion to being too small, the subsidies for
purchasing insurance may not be available
in many states,” and thus “the out-of-pocket
cost of insurance . . . would be tremendous.”
Lambert concludes, “Given the act’s contin-
ued unpopularity, repeal is a genuine possi-
bility.”25*

Why would the PPACA’s authors give
states the ability to deal the law a fatal blow?
One reason is that they overestimated the ap-
peal of their handiwork. PPACA supporters
repeatedly and erroneously predicted that
the more people learned about this law, the
more they would like it.2%° In the same way,
they misjudged whether states would em-
brace it. They believed, as Secretary Sebelius
testified to Congress, that states were “very
eager” to create Exchanges.>*® They thought
they would be greeted as liberators, as it were.
It never occurred to them that states would
not cooperate.

Another reason is that they misjudged the
limits of their own power. They believed they
could impose any conditions they pleased on
federal Medicaid funds, which the Supreme
Court would dutifully uphold. Instead, sev-
en Supreme Court justices—including two
Democratic appointees—issued the PPACA’s
authors a stern rebuke by declaring the Med-
icaid mandate unconstitutionally coercive.

But the most important reason is that its
authors had no choice. The PPACA passed
the Senate without a vote to spare.”*” It
would not have cleared the Senate at all
without its emphasis on state-funded Ex-
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changes, and making tax credits conditional
on state compliance was the only way the
Finance Committee—where the bill origi-
nated, but which does not have jurisdiction
over health insurance—could even consider
legislation directing states to establish Ex-
changes.?®

Real Health Care Reforms

Americans’ access to health care is less
secure than it should be precisely because of
government interventions like the PPACA.
Blocking and repealing this Act are there-
fore positive steps that will make health care
more secure. For example, the CBO reports
that repealing the Act would reduce premi-
ums for many consumers by freeing them to
purchase more affordable health plans.>*
But state and federal officials should not
stop there.

How States Can Improve Health Care

Good Samaritan Laws. Volunteer groups
like Remote Area Medical engage doctors
and other clinicians from around the coun-
try to treat indigent patients in rural and
inner-city areas. States often prevent these
clinicians from providing free medical care
to the poor because, while they are licensed
to practice medicine in their own states, they
are not licensed to practice medicine where
Remote Area Medical is holding its clinics.

Remote Area Medical has had to turn
away patients or scrap clinics in California,
Florida, and Georgia. “Before Georgia told
us to stop,” says founder Stan Brock, “we
used to go down to southern Georgia and
work with the Lions Club there treating pa-
tients.” After a tornado devastated Joplin,
Missouri, Remote Area Medical arrived with
a mobile eyeglass lab, yet state officials pro-
hibited the visiting optometrists from giv-
ing away free glasses.?®°

These stories belie the claim that govern-
ment licensing of medical practitioners pro-
tects patients.?®! Instead, it blocks access to
care for the most vulnerable patients.

Americans’
access to health
care is less secure
than it should be
precisely because
of government
interventions like
the PPACA.



Once Congress
repeals the
PPACA, it
should let
patients control
the money that
purchases their
health insurance
and medical care,

then deregulate
both.

States should adopt “Good Samaritan”
laws, like those enacted in Tennessee, Illi-
nois, and Connecticut.?®?> Those states al-
low out-of-state-licensed clinicians to de-
liver free charitable care without obtaining
a new license. To protect patients, visiting
clinicians are and should be subject to the
malpractice laws of the state in which they
are practicing.

Find out Whether Medicaid Works. Most
non-health care experts are surprised to
learn how little reliable evidence there is that
Medicaid has a positive impact on health,
and how there is absolutely no evidence it is
a cost-effective way to improve health.?%

Rather than expand their Medicaid pro-
grams, states should apply for waivers to
conduct experiments like the Oregon Health
Insurance Experiment (OHIE).?%* The OHIE
randomly assigned patients to receive Medic-
aid or not, with the goal of producing reliable
data to measure the impact of Medicaid on
existing populations. Unfortunately, Oregon
officials arbitrarily halted the experiment.

Other states should apply for waivers
from the federal government to conduct
similar studies with existing populations.
There likely will be objections to randomly
assigning slots to existing populations. This
objection has it backward. Expanding Med-
icaid without knowing whether it helps
would be unethical.

Let Patients Choose Their Med-Mal Re-
forms. The cost of medical malpractice li-
ability insurance increases the price of health
care services, pricing many low-income pa-
tients out of the market. Tort reformers have
offered various medical malpractice liability
reforms. But all of these reforms have costs
and benefits. A given reform might reduce
the price of medical services, but at the ex-
pense of preventing some injured patients
from recovering the full cost of their inju-
ries.?®> When these complicated tradeoffs ex-
ist, the best approach is to let patients choose
the tradeoff that works best for them.

State officials should allow patients and
providers to adopt their own “med-mal”
reforms via contract.?¢ Patients who want
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caps on noneconomic damages, mandatory
binding arbitration, medical courts, or a
“loser pays” rule could have those measures,
and any concomitant reduction in their
medical bills. Patients who prefer to have an
unlimited right to sue could write that into
contracts with their medical providers, and
pay whatever markup comes with that add-
ed protection.

The obstacle to such contracts is that
judges have opted not to enforce them. That
unfortunate trend denies access to care for
low-income patients by denying them the
choice of deciding whether accessing medi-
cal care now is more important than hav-
ing an unlimited right to sue in the unlikely
event they suffer an injury due to a provid-
er’s negligence. In states that have already
enacted caps on noneconomic damages or
other med-mal reforms, freedom of contract
would allow patients to obtain greater pro-
tections than those laws allow. State legis-
latures should direct courts to enforce such
contracts.

There are other reforms that states should
enact, such as allowing their residents to
purchase insurance licensed by other states,
which unfortunately will have zero impact
so long as the PPACA remains on the books.

What Congress Should Do after
Repealing the PPACA

As noted above, real health care reform
is not possible so long as the PPACA re-
mains law. Once Congress repeals that Act,
it should take two basic steps to improve
health care.?%”

First, it should let patients control the
money that purchases their health insurance
and medical care. That means reforming
Medicare to look more like Social Security,
where the federal government subsidizes se-
niors with cash and trusts them to spend
the money wisely. A Social Security-like ver-
sion of Medicare would give large “Medi-
care checks” to lower-income and sicker se-
niors, so they could afford a basic package
of benefits and smaller checks to healthier
and wealthier seniors. Congress should



also reform the tax treatment of employer-
sponsored health benefits so that workers
control the $10,000 of their earnings that
employers use to choose and purchase the
workers’ health insurance. When consumers
control those dollars, they will reduce waste
and fraud, demand cost-saving efficiencies
that bring health care within the reach of
vulnerable patients, and make health insur-
ance and access to care more secure.%® While
Medicare reform could improve health care
even with the PPACA on the books, tax re-
form would not.

Second, Congress should deregulate
health insurance and medical care so that
innovators and entrepreneurs can develop
quality-improving and cost-reducing in-
novations. Simply converting Medicare to
a Social Security-like program would go a
long way toward eliminating stifling regu-
lations. Congress could also use its powers
under the Constitution’s commerce clause
to free residents of each state to purchase
health insurance licensed by any of the other
49 states. Unfortunately, this is another re-
form that would be meaningless so long as
the PPACA survives.

Conclusion

The PPACA currently denies states the
freedom to tailor health care reforms to
their needs. States can regain that freedom
by blocking major provisions of that law

35

and forcing Congress to reopen it.

Congress granted states the power to
block the PPACA’s employer mandate, in-
dividual mandate, and deficit spending by
refusing to create Exchanges. NFIB v. Sebel-
ius freed states to decline not just part of the
Medicaid expansion, as the Obama adminis-
tration claims, but all of it. State officials who
wish to make health care better and more af-
fordable, to expand job creation, and to limit
state and federal taxes should politely decline
to implement either provision. Approval of a
strengthened Health Care Freedom Act can
prevent even the federal government from
operating PPACA Exchanges.

Blocking these provisions will not in-
crease the cost of the PPACA. Rather, it will
expose the law’s costs, by preventing the fed-
eral government from shifting those costs to
taxpayers. The resulting backlash will push
Congress to reconsider the law—and could
lead many to switch their votes and support
repeal, just as two House Democrats did
during the latest repeal vote.?®’

A critical mass of states could force Con-
gress to repeal the law. To some, it is un-
imaginable that Congress and President
Obama would do so—just as it was once
unimaginable that 34 states would refuse to
establish Exchanges, or that 16 states would
refuse to expand Medicaid, or that congres-
sional Republicans and President Obama
would join together to repeal the CLASS
Act. The PPACA is weaker, and the path to
repeal is clearer, than it has ever been.

State officials
who wish to
make health
care better and
more affordable,
to expand job
creation, and to
limit state and
federal taxes
should politely
decline to
implement either
provision.



Appendix A:
Individuals Injured by the IRS’s Tax-Credit Rule

The Internal Revenue Service (IRS) has issued a final rule implementing the Patient Pro-
tection and Affordable Care Act’s (PPACA’s) premium-assistance tax credits.”’% Contrary to
the statute and congressional intent, the rule offers credits in states that opt not to establish
an Exchange.?”! Due to an interaction between the credits and the individual mandate’s “af-
fordability exemption,” the IRS rule will injure three types of individuals.

The affordability exemption shields certain taxpayers from penalties under the individ-
ual mandate and entitles them to purchase low-cost “catastrophic plans.” Taxpayers qual-
ify for the affordability exemption if the “required contribution” to their health insurance
premiums exceeds roughly 8 percent of household income.?”? The required contribution
equals the least-expensive health plan available to the taxpayer through an Exchange, minus
the amount of any premium-assistance tax credit for which she is eligible.?”?

Mere eligibility for a tax credit therefore strips the affordability exemption away from
many taxpayers by reducing the required contribution from above 8 percent of household
income to below that threshold. The availability of tax credits therefore subjects those tax-
payers to penalties and/or denies them the ability to purchase a catastrophic plan, even if
they do not claim the credit.

The PPACA plainly restricts these credits to Exchanges “established by the State under
section 1311.” Yet the IRS rule attempts to issue tax credits in the 34 states that have opted
not to establish an Exchange. As a result, the rule will strip the affordability exemption from
at least 8 million individuals. Such individuals could establish standing to challenge the
IRS’s tax-credit rule.

There are three types of individuals injured by the IRS rule, and therefore three categories
of potential plaintiffs.

e “Uninsured” plaintiffs do not want to purchase health insurance and qualify for the
affordability exemption under the terms of the statute. The IRS rule strips them of
that exemption, resulting in penalties plainly not authorized by Congress.

e “Catastrophic plan” plaintiffs qualify for the affordability exemption and desire to
purchase a low-cost, catastrophic health plan. The rule strips them of the exemption
and denies them the ability to purchase a type of health plan to which Congress en-
titled them.

e “Poor immigrant” plaintiffs are uninsured, single-adult, legal aliens with incomes
below the poverty level but above the income-tax filing threshold ($9,500-$11,702 in
2011). The rule strips them of the exemption, resulting in unauthorized penalties.

Such individuals could likely establish standing to block the IRS rule. Table A-1 shows
which criteria each type of potential plaintiff must meet.
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Table A.1
Criteria for Plaintiffs Seeking to Challenge the Obama Administration’s Illegal
Taxes

Type of Individual Plaintiff

“Catastrophic “Poor
Criteria “Uninsured” Plan” Immigrant”
1. Lawful U.S. resident.? 4 4 4
Resident of AL, AK, AZ, AR, DE, FL, GA, ID, IL,
, INJIA,KS, LA, ME, MI, MS, MO, MT, NE, NH,
" NJ,NC,ND, OH, OK, PA, SC, SD, TN, TX, UT,
VA, WV, W1, or WY. v v v
Not eligible for Medicaid or other government
3. ;
program. v v v
4 No offer of “affordable”/“minimum value”
" health benefits from an employer.9 4 v v
Not incarcerated, eligible for the religious
B conscience exemption, member of a health
" sharing ministry, member of an Indian tribe,
or receiving a hardship exemption.® 4 4 v
6 Household income above the income-tax filing
" threshold in 2014.f v v v
7. Nonsmoker.8 v v v
Household income between 100% and 400% FPL
8. N
in 2014, 4 4
9. Plan to be uninsured throughout 20 141 v v
10 Age 30+ and plan to purchase a low-cost
" “catastrophic plan” in 2014/ v
i Single adult with income below 100% FPL in
2014k v
12. Not eligible for Medicaid due to resident status.f v
Sources:

2 LR.C. § S000A(d)(3).

This group includes states opting for “partnership” Exchanges. Residents of the remaining 16 states (plus D.C.
and U.S. territories) would not have standing, since the IRS has authority to issue them tax credits. HHS has
conditionally approved a state-run Exchange for Idaho, yet it remains to be seen whether the state will establish
a compliant Exchange.

Continued next page.
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Table A.1 Continued

“LR.C. § 36B(c)(2)(B)(i).

d1R.C.§ 36B(c)(2)(B)(i).

®IR.C. § S000A(d) & (e).

f See Internal Revenue Service, “Filing Information,” Tax Guide 2011: For Individuals, December 21, 2011, http://
www.irs.gov/publications/p17/ch01.html#en_US_2011_publink1000170407. In 2011, the filing threshold
for singles ($9,500) was lower than the FPL) for singles, while the threshold for married couples filing jointly
($19,000) was higher than the FPLs for many married couples. This feature tends to reduce the number of
potential married plaintiffs but expand the number of potential unmarried plaintiffs.

g See Box 1, above.

h Only taxpayers between these income thresholds are eligible for tax credits. Those FPL thresholds translate
into the following income ranges:

2013 2016
Single, childless adult $11,490-$45,960 $11,800-$47,200
Single adult, one child $15,510-$62,040
Single adult, two children $19,530-$78,120
Married couple, no children $15,510-$62,040
Married couple, one child $19,530-$78,120
Married couple, two children $23,550-$94,200 $24,000-%$96,000

Nearly all such taxpayers would qualify for the affordability exemption but for the availability of tax credits.
For example, single 35-year-olds would suffer injury only if their income were between 100 and 360 percent
FPL ($11,800-$42,480 in 2016). As noted above, however, the IRS rule would not subject single 35-year-olds
from 365 to 400 percent FPL ($43,070-$47,200 in 2016) to penalties or deprive them of the right to purchase a
“catastrophic plan,” because those individuals would already be subject to penalties and deprived of that right.
Data available on request.

' Other methods of failing to satisfy the individual mandate’s “minimum essential coverage” requirement are
possible but unlikely. Basically, the only way a taxpayer could obtain coverage that fails to meet the law’s defini-
tion of “minimum essential coverage” would be from a large, self-insured employer that chose to offer coverage
with an unusually high deductible. In addition, taxpayers who are uninsured for less than three months are
exempt from penalties. LR.C. § S000A(e)(4).

142 U.S.C. § 18022(e)(2).

LR.C. § 36B(c)(1)(B)(i). In regulations governing the “hardship” exemption from the individual mandate,
HHS has proposed offering hardship exemptions to, among others, individuals “determined ineligible for
Medicaid . . . solely as a result of a State not implementing” the Medicaid expansion. HHS has also proposed
limiting those hardship exemptions “to such individuals who are also not eligible for advance payments of the
premium tax credit.” If HHS ultimately extends hardship exemptions to such individuals who are eligible for
premiume-assistance tax credits, then citizens between 100 and138 percent FPL would not be able to establish
standing to challenge the IRS rule. Even though they would lose the “affordability” exemption, they would still
be exempt from the individual mandate’s penalty tax, and able to purchase a catastrophic plan, by virtue of
receiving a “hardship” exemption. Such citizens would suffer no injury from the IRS offering illegal premium-
assistance tax credits. However, legal immigrants below 138 percent FPL who are eligible for tax credits could
still establish standing. The reason such immigrants are eligible for tax credits is that they were already ineligible
for Medicaid, for reasons other than their state’s refusal to implement the expansion. This dimension of HHS’s
hardship-exemption proposal therefore would not apply to them, since their state’s refusal to expand Medicaid
is not the sole reason they are ineligible. See HHS, “Patient Protection and Affordable Care Act; Exchange
Functions: Eligibility for Exemptions; Miscellaneous Minimum Essential Coverage Provisions,” Federal Register
78 (February 1, 2013): 7354, http://www.gpo.gov/fdsys/pkg/FR-2013-02-01/pdf/2013-02139.pdf.

38



Appendix B:
A Strengthened “Health Care Freedom Act”>

SECTION 1.

SHORT TITLE. This chapter shall be known and may be cited as the “Health Care Freedom

Act.”

(a) DEFINITIONS.

(1)

(2)

3)

“Health care services” shall mean any service, treatment, or provision of product for
the care of physical or mental disease, illness, injury, defect or condition, or to oth-
erwise maintain or improve physical or mental health, subject to all laws and rules
regulating health service providers and products within the state of [X].

“Mode of securing” shall mean to purchase directly or on credit or by trade, or to
contract for third-party payment by insurance or other legal means authorized by
the state of [X], or to apply for or accept employer- or government-sponsored health
care benefits under such conditions as may legally be required as a condition of such
benefits, or any combination of the same.

“Penalty” shall mean any civil or criminal fine, tax, salary or wage withholding, sur-
charge, fee or any other imposed consequence established by law or rule of a govern-
ment or its subdivision or agency that is used to punish or discourage the exercise of
rights protected under this chapter.

(b) STATEMENT OF PUBLIC POLICY.

(1)

)

3)

The power to require or regulate a person’s choice in the mode of securing health
care services, or to impose a penalty related thereto, is not found in the Constitu-
tion of the United States of America, and is therefore a power reserved to the people
pursuant to the Ninth Amendment, and to the several states pursuant to the Tenth
Amendment. The state of [X] hereby exercises its sovereign power to declare the pub-
lic policy of the state of [X] regarding the right of all persons residing in the state of
[X] in choosing the mode of securing health care services.

It is hereby declared that the public policy of the state of [X], consistent with our con-
stitutionally recognized and inalienable rights of liberty, is that every person within
the state of [X] is and shall be free to choose or decline to choose any mode of secur-
ing health care services without penalty or threat of penalty.

The policy stated herein shall not be applied to impair any right of contract related
to the provision of health care services to any person or group.

(c) FINDINGS.

(1) The federal Patient Protection and Affordable Care Act preserves certain traditional state pow-

ers to regulate health insurance, and grants new powers to states, that permit the state of [X] to
enforce the public policy set forth in this Health Care Freedom Act in a manner consistent with,
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and indeed expressly provided for by, federal law.

(2) Sections 1311 and 1321 of the Patient Protection and Affordable Care Act grant the state of
[X] the option of operating a health insurance “exchange,” or allowing the federal government
to create one. Section 1412 authorizes payments to health insurance issuers that result directly
or indirectly in penalties against [X| employers and residents, contrary to the public policy set
forth in this Health Care Freedom Act. In certain cases, those penalties would be levied against
[X] employers and residents who refused to purchase health insurance that violates their deeply
held religious beliefs. Under the plain terms of Section 1401, the payments that result in penal-
ties against [X] employers and residents become available only if [X] chooses to operate a health
insurance “exchange.” Facilitating these payments and the enforcement of penalties against em-
ployers and individuals is a key function of a state-funded bealth insurance “exchange.” Section
1S5S protects the right of bealth insurance issuers not to accept such payments.?’>

(3) A final rule issued by the U.S. Internal Revenue Service attempts to offer those payments, and
therefore to penalize [X] employers and residents contrary to the public policy set forth in this
Health Care Freedom Act, irrespective of whether the state of [X] elects to operate a health insur-
ance “exchange.” As such, this rule would deny the state of [X] its power, granted by Congress,
to enforce the public policy set forth in this Health Care Freedom Act by declining to operate a
health insurance “exchange.” This rule denies the sovereignty of the state of [X], and is contrary
to federal law and congressional intent.

(4) The Patient Protection and Affordable Care Act recognizes the states’ traditional powers to license
and regulate health insurance carriers. Section 1311 (e) permits states that operate health insur-
ance “exchanges” to exclude certain health plans. Section 1301(a) reserves for all states, regard-
less of whether they operate a health insurance “exchange,” the power to exclude bealth insurance
issuers from participation if such issuers are not “licensed and in good standing to offer health
insurance coverage in [the| State.” Section 1321(d), titled “No Interference with State Regulatory
Authority,” expressly provides that the Act preempts only those state laws that “that . . . prevent
the application of the provisions of this title.” Section 1311 (k) preempts only those state laws “that
conflict with or prevent the application of regulations promulgated by the Secretary” of the U.S.
Department of Health and Human Services.

(5) Subsection (d)(2) asserts only those state powers that Congress has expressly recognized or grant-
ed through the Patient Protection and Affordable Care Act. Enforcement of subsection (d)(2)
therefore does not conflict with or prevent the application of any provisions of, or regulations
promulgated under, the Patient Protection and Affordable Care Act.

(6) The federal government may, to the extent permitted by the U.S. Constitution, amend federal law
at any time to preempt these powers that the Patient Protection and Affordable Care Act reserves
and grants to the state of [ X].

(d) ENFORCEMENT.

(1) No public official, employee, or agent of the state of [X] or any of its political subdi-
visions, nor any law or rule, shall act to impose, collect, enforce, or effectuate, directly
or indirectly, any penalty in the state of [X] that violates the public policy set forth in
this Act. It violates the public policy set forth in this Act for any such individuals, laws, or rules
to implement or operate a health insurance “exchange” under the federal Patient Protection and
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Affordable Care Act.

(2) If a health insurance issuer operating in the state of [X] accepts any remuneration that may
result in the imposition of penalties contrary to the public policy set forth herein, such issuer’s li-
cense to issue new business in the state of [X| shall be suspended immediately and until such time
as the issuer represents it has returned that remuneration to its source and will decline any such
future remuneration. Such suspensions shall not be construed as impairing the right of contract.

(3) The attorney general shall take such action as is provided in Section 2 in the defense
or prosecution of rights protected under this act.

SECTION 2.

DUTIES OF ATTORNEY GENERAL. It is the duty of the attorney general to seek injunc-
tive and any other appropriate relief as expeditiously as possible to preserve the rights and
property of the residents of the state of [X], and to defend as necessary the state of [X], its
officials, employees and agents in the event that any law or regulation violating the public
policy set forth in this Act, is enacted by any government, subdivision, or agency thereof.

41




Notes

The author thanks Jonathan H. Adler, Joel Al-
lumbaugh, Joe Coletti, Linda Gorman, Meinan
Goto, Brittany LaCouture, Peter Nelson, Kather-
ine Restrepo, and Richard Urich for their assis-
tance with this study.

1. Christopher J. Conover, “Congress Should
Account for the Excess Burden of Taxation,”
Cato Institute Policy Analysis no. 669, October
13, 2010, p. 8, http://www.cato.org/pubs/pas/
PAG69.pdf.

2. Michael F. Cannon, “Yes, ObamaCare Will
Eliminate Some 800,000 Jobs,” Cato@Liberty, No-
vember 2, 2011, http://www.cato-at-liberty.org/
yes-obamacare-will-eliminate-some-800000-jobs/.
(“Why should we care only about someone not get-
ting a paycheck and not at all about a job left un-
done?” Emphasis in original.) See also, The White
House Office of the Press Secretary, “Remarks by
the President on Education,” July 24, 2009, http://
www.whitehouse.gov/the_press_office/Remarks-
by-the-President-at-the-Department-of-Education
(lamenting “costs [of] hundreds of billions of dol-
lars in wages that will not be earned, jobs that will
not be done, and purchases that will not be made”).

3. Congressional Budget Office (CBO), The Bud-
get and Economic Outlook: An Update, August 2010,
p. 49, htep://www.cbo.gov/sites/default/files/cbo
files/ftpdocs/117xx/doc11705/08-18-update.pdf.
The employer mandate applies to employers with
more than 50 employees. The penalty for failing
to provide “essential” and “affordable” health
benefits is a fine of $2,000 per full-time employee,
minus the first 30 full-time employees.

4. Michael F. Cannon, “Obama’s Prescription
for Low-Wage Workers, High Implicit Taxes,
Higher Premiums,” Cato Institute Policy Analysis
no. 656, January 13, 2010, http://www.cato.org/
pubs/pas/pa656.pdf.

5. Michael F. Cannon, “Should Everyone Be
Required to Have Health Insurance?” Wall Street
Journal, January 23, 2012, http://www.cato.org/
publications/commentary/should-everyone-be-
required-have-health-insurance.

6. Michael F. Cannon, “The Iliberality of
ObamaCare,” Huffington Post, February 14, 2012,
heep://www.huftingtonpost.com/michael-f-can
non/the-illiberality-of-obama_b_1276621.html.

7. Jonathan Gruber et al., “The Impact of the
ACA on Wisconsin’s Health Insurance Market,”
July 18, 2011 (“prior to tax subsidies, 41% of the
market will receive a premium increase that is
higher than 50%. . . . 54% of the members receiv-
ing greater than a 50% premium increase are age

42

29 or under”); Dennis Smith, Wisconsin secretary
of Health Services, email correspondence with
author, January 13, 2012 (citing supplemental
findings from Gruber et al.: “Another way to look
at the data is to just look at the 1% of single poli-
cies that see the highest increases after account-
ing for the tax subsidy. In this case these ‘top’
1% see an average increase of 126%”); Jeremy D.
Palmer, Jill S. Herbold, and Paul R. Houchens,
“Milliman Client Report: Assist with the First
Year of Planning for Design and Implementation
of a Federally Mandated American Health Ben-
efits Exchange in the Individual Market,” 2011,
p. 7, htep://www.ohioexchange.ohio.gov/Docu
ments/MillimanReport.pdf. (“In the individual
market, a healthy young male [with benefit cover-
age at the market average actuarial value pre- and
post-ACA] may experience a rate increase of be-
tween 90% and 130%.”).

8. See Michael F. Cannon, “BCBSNC’s Pre-
mium Refunds Show the Perils of ObamaCare,”
Charlotte Observer, October 6, 2010, http://www.
cato.org/publications/commentary/bcbsncs-pre
mium-refunds-show-perils-obamacare; and John
H. Cochrane, “Health-Status Insurance: How
Markets Can Provide Health Security,” Cato In-
stitute Policy Analysis no. 633, February 18,2009,
http://www.cato.org/pubs/pas/pa-633.pdf.

9. United States Senate, Committee on Health,
Education, Labor and Pensions, Ranking Member
Report: Health Care Reform Law’s Impact on Child-
Only Health Insurance Policies, 112th Congress, Au-
gust 2, 2011, heep://help.senate.gov/imo/media/
doc/Child-Only%20Health%20Insurance%20Re
port%20Aug%202,%202011.pdf.

10. “Insurer Ends Health Program Rather Than
Pay Out Big,” Washington Times, October 14, 2009,
htep://www.washingtontimes.com/news/2009/
oct/14/ny-insurance-company-tries-to-rid-itself-
of-high-c/?page=all#pagebreak/; “N.Y. Bill Would
Protect High-Claims Patients,” Washington Times, ed-
itorial, November 6, 2009, http://www.washington
times.com/news/2009/nov/6/ians-law-would-pro
tect-high-claims-patients/?page=all#pagebreak;
and Michael F. Cannon, Between You and Your Doc-
tor: The Bureaucracy of Private Health Insurance, Day
1,Testimony before the House Committee on
Oversight and Government Reform, Subcommit-
tee on Domestic Policy, 111th Cong., September
16, 2009, http://www.gpo.gov/fdsys/pkg/CHRG-
111hhrg64917/pdf/CHRG-111hhrg64917.pdf.

11. Reason-Rupe Public Opinion Surveys, “Rea-
son-Rupe: March 2012 Topline Results (March
10-20),” March 26, 2012, http://reason.com/as
sets/db/13327241811317.pdf.

12. Avery Johnson, “Principal Financial Quits
Writing Health-Care Policies,” Wall Street Journal,



October 1, 2010, http://online.wsj.com/article/
SB100014240527487047894045755242811267
00388.html.

13. This figure represents the total projected
burden of the revenue-increasing provisions of
the law. Douglas W. Elmendorf, “Letter to Rep.
John Boehner on Repeal of Obamacare Act, as
passed by the House of Representatives on July
11,2012,”July 24,2012, p. 6, http://www.cbo.gov/
sites/default/files/cbofiles/attachments/43471-
hr6079.pdf. As the CBO has not published up-
dated projections for all such provisions, this
estimate may not be directly comparable to sub-
sequent projections.

14. This $1.6 trillion represents total projected
spending under the insurance-coverage provi-
sions of the Act, and does not include the bud-
getary impact of the non-refundable portion of
the Act’s premium-assistance tax credits, which
further increase federal deficits. CBO, Effects of
the Affordable Care Act on Health Insurance Cover-
age—February 2013 Baseline, February 5,2013, p. 2,
htep://www.cbo.gov/sites/default/files/cbofiles/
attachments/43900_ACAInsuranceCoverageEf-
fects.pdf, and author’s calculations; Elmendorf,
“Letter to Rep. John Boehner,” Table 2, pp. 5-6
(showing 78 percent of the budgetary impact of
Exchange-related tax credits and subsidies is new
spending, while only 22 percent is tax reduction);
and author’s calculations. The estimate also re-
flects the fact that certain states have refused to
implement the Act’s Medicaid expansion. That
adjustment reduces projected Medicaid outlays,
but increases the budgetary impact of Exchange-
related tax credits and subsidies. The CBO’s most
recent projections based on all states implement-
ing the Medicaid expansion (from March 2012,
and adjusted for slower observed growth in Med-
icaid spending) yield a similar estimate: $1.5 tril-
lion. CBO, Updated Estimates for the Insurance Cover-
age Provisions of the Affordable Care Act, March 2012,
p. 11, heep://cbo.gov/sites/default/files/cbofiles/
attachments/03-13-Coverage%20Estimates.pdf;
CBO, The Budget and Economic Outlook: Fiscal Years
2013102023, February 2013, p. 60, http://cbo.gov/
sites/default/files/cbofiles/attachments/43907-
BudgetOutlook.pdf; Elmendorf, “Letter to Rep.
John Boehner,” Table 2, pp. 5-6; and author’s cal-
culations.

15. CBO, Updated Estimates, p. 12.

16. CBO, The Budget and Economic Outlook: Fis-
cal Years 2013 to 2023, February 2013, p. 28, http:
//cbo.gov/sites/default/files/cbofiles/attach
ments/43907-BudgetOutlook.pdf.

17. Ibid., pp. 25-28.

18. Ibid., pp. 28, 33; and author’s calculations.

19. CBO, Effects of the Affordable Care Act on
Health Insurance Coverage—February 2013 Base-
line, February 5, 2013, p. 2, http://www.cbo.gov/
sites/default/files/cbofiles/attachments/43900_
ACAInsuranceCoverageEffects.pdf, and author’s
calculations. This figure reflects the net budget-
ary impact of $1.2 trillion in Exchange-related
refundable premium-assistance tax credits (fore-
gone revenues and new outlays) and cost-sharing
subsidies (new outlays), and $130 billion of pen-
alties levied against employers (new revenues),
which the tax credits will trigger. It further re-
flects the likelihood that many states will not im-
plement the Medicaid expansion, which reduces
projected Medicaid expenditures but increases
the budgetary impact of these Exchange-related
features. If all states were to implement the Med-
icaid expansion, the net effect would be an even
greater increase in federal deficits. See Elmen-
dorf, “Letter to Rep. John Boehner,” p. 4.

20. American Taxpayer Relief Act of 2012, Pub.
L. 112-240, Sec. 642, 126 Stat. 2313(2013).

21. Sarah KIliff, “The Fiscal Cliff Cuts $1.9 Billion
from Obamacare: Here’s How,” Washington Post,
January 2,2013, hetp://www.washingtonpost.com
/blogs/wonkblog/wp/2013/01/02/the-fiscal-
cliff-cuts-1-9-billion-from-obamacare-heres-
how/, Elise Viebeck, “Health Plan Advocates Slam
‘Cliff” Deal Cuts,” The Hill, January 3,2013, htep://
thehill.com/blogs/healthwatch/health-reform-
implementation/275479-health-co-op-advocates-
slams-cliff-deal-cuts; Sarah KIiff, “In ‘Fiscal CLiff’
Deal, a Blow to ObamaCare,” Washington Post, Jan-
uary 15, 2013, htep://www.washingtonpost.com/
blogs/wonkblog/wp/2013/01/15/co-ops-were-
supposed-to-replace-the-public-option-now-they-
are-dead/.

22. Michael F. Cannon, “Fannie Med? Why a
‘Public Option’ Is Hazardous to Your Health,”
Cato Institute Policy Analysis no. 642, July 27,
2009, http://www.cato.org/sites/cato.org/files/pu
bs/pdf/pa642.pdf.

23. Kathleen Sebelius, “How the Affordable Care
Act Empowers States,” Washington Post, February 11,
2011, heep://www.washingtonpost.com/wp-dyn/
content/article/2011/02/09/AR2011020905682.
html.

24. CBO, The Budget and Economic Outlook: Fis-
cal Years 2013 to 2023, February 2013, p. 60, http:
//cbo.gov/sites/default/files/cbofiles/attach
ments/43907-BudgetOutlook.pdf.

25. The last projection the CBO conducted of
full implementation estimated the Medicaid ex-
pansion would result in $931 billion in federal
outlays through 2022. CBO, Updated Estimates
for the Insurance Coverage Provisions of the Afford-

43




able Care Act, March 2012, p. 11, htep://cbo.gov/
sites/default/files/cbofiles/attachments/03-
13-Coverage%20Estimates.pdf. Assuming that
spending would rise in 2023 by the same amount
as in the previous two years ($9 billion), and ad-
justing total spending downward by 5.5 percent
due to slower growth in Medicaid outlays (CBO,
The Budget and Economic Outlook: Fiscal Years 2013
to 2023, February 2013, p. 57, http://cbo.gov/
sites/default/files/cbofiles/attachments/43907-
BudgetOutlook.pdf), yields potential outlays of
$1,017 billion through 2023.

The Kaiser Family Foundation reports that
“about 70 percent of Medicaid enrollees receive
some or all of their services through managed
care.” Kaiser Commission on Medicaid and the
Uninsured, “Medicaid and Managed Care: Key
Data, Trends, and Issues,” Policy Brief no. 8046,
p. 1, heep://www.kff.org/medicaid/upload/8046.

pdf.

26. Sebelius, “How the Affordable Care Act Em-
powers States.”

27. National Federation of Independent Businesses
v. Sebelius, 132 S. Ct. 2566 (2012), htep://www.
supremecourt.gov/opinions/11pdf/11-393c3a2.
pdf.

28. J. Lester Feder, “Sebelius: Exchange Fund-
ing Request Was Anticipated,” Politico Pro, Febru-
ary 14, 2012, https://www.politicopro.com/go/
?1d=9220 [subscription only]. (“We don’t know
if we’re going to be running an exchange for 15
states, or 30 states.”) Some experts put the num-
ber closer to 40 states. J. Lester Feder and Jason
Millman, “Few States Set for Health Exchanges,”
Politico, May 21, 2012, http://www.politico.com/
news/stories/0512/76596.html. (“Many insurance
experts and health policy consultants predict only
a dozen or so states will be ready to run exchanges
on their own—and a few say that projection may
be too sunny.”)

29. Kaiser Family Foundation, “State Decisions
for Creating Health Insurance Exchanges in
2014,” State Health Facts, January 4, 2013, http://
statehealthfacts.kff.org/comparemaptable.
jsp?ind=9628cat=17.

30. Kansas returned $31.5 million and Okla-
homa returned $54.6 million, see “Kansas Re-
turns Health Insurance Exchange Grant,” Re-
uters, August 9, 2012, http://www.reuters.com/
article/2011/08/09/usa-health-exchanges-idUS
N1E7781U720110809. Wisconsin returned $37
million, see “Walker Turning Down $37 Million for
Health Care,” Associated Press, January 18, 2012,
htep://www.cbsnews.com/8301-505245_162-
57361562 /walker-turning-down-$37-million-for-
health-care/.

44

31. Matthew Spolar, “Lynch Signs Bill Prohib-
iting State Health Exchange,” Concord Monitor,
June 22, 2012, http://www.concordmonitor.com/
article/337540/lynch-signs-bill-prohibiting-state-
health-exchange?.

32. LauraTillman, “Feds Reject Proposed Missis-
sippi Health Exchange,” Associated Press, Febru-
ary 7, 2013, http://www.clarionledger.com/view
art/20130207/NEWS/130207018/Feds-reject-
proposed-Mississippi-health-exchange; and Lisa
Riley Roche, “Gov. Herbert Now Wants Feds to
Run Individual Health Insurance Exchange in
Utah,” Deseret News, February 5, 2013, htep://
www.deseretnews.com/article/865572340/Gov-
Herbert-calls-for-feds-to-run-individual-health-
insurance-exchange-in-Utah.html.

33. See Jonathan H. Adler, “Cooperation, Com-
mandeering or Crowding Out? Federal Interven-
tion and State Choices in Health Care Policy,” Kan-
sas Journal of Law and Public Policy 20 (2011), http://
papers.ssrn.com/sol3/papers.cfm?abstract_
id=1791834. See also Printz v. United States, 521 U.S.
898, 925 (1997) (“the Federal Government may
not compel the states to implement, by legislation
or executive action, federal regulatory programs”).

34. Sebelius, “How the Affordable Care Act Em-
powers States.”

35. 42USC § 18031(d)(4)(D).

36. 42 USC § 18081(e)(4)(B)(iii).

37. LR.C. § 4980H(a).

38. LR.C.§36B(H)(3).

39. 42 USC § 18081(d).

40. 42 USC § 18081(e).

41. 42 USC § 18081(e)(4)(B)(iv).

42. 42 USC § 18081(f).

43. HB 60, Regular Session 2012, (Ala. 2012),
htep://arc-sos.state.al.us/PAC/SOSACPDF.001/
A0008651.PDF (passed by voters November 6,
2012).

44. Ariz.REv.STAT. § 36-1301, http://www.azleg.
gov/legtext/49leg/8s/bills/sb1001p.pdf.

45. GA. CODE ANN. § 31-1-11, heep://www].legis.
ga.gov/legis/2009_10/pdf/sb411.pdf.

46. IpaHO CODE ANN. § 39-9001, http://www.
legislature.idaho.gov/legislation/2010/
HO0391Bookmark.htm.



47. IND. CODE § 4-1-12, http://www.in.gov/legis
lative/bills/2011/SE/SE0461.1.html.

48. 2011 Kan. Sess. Laws page no. 1683, http://
www.kssos.org/pubs/sessionlaws%5C2011%20
Session%20Laws%20Volume%202%20%20(with
out%20amends%20repeals%20list).pdf.

49. LA. REv. STAT. ANN. § 22:1019, http://www.
legis.state.la.us/billdata/streamdocument.
aspedid=704601.

50. Mo. REv. STAT. § 1.330, http://house.mo.gov/
content.aspx?info=/bills101/bills/hb1764.htm.

51. S.B. 418, 62nd Leg., (Mont. 2011), http://
data.opi.mt.gov/bills/2011/sb0499/SB0418_1.
pdf (passed by voters November 6, 2012).

52. TENN. CODE ANN. § 56-7-1016, http://www.
capitol.tn.gov/Bills/107/Bill/SB0079.pdf.

53. Va CoDE ANN. § 38.2-3430.1:1, heep://legl.
state.va.us/cgi-bin/legp504.exe?000+cod+38.2-
3430.1C1.http://legl.state.va.us/cgi-bin/legp504.
exe?101+ful+CHAPO818.

54. HB 60, Regular Session 2012, (Ala. 2012),
http://arc-sos.state.al.us/PAC/SOSACPDF.001/
A0008651.PDF (passed by voters November 6,
2012).

5S5. Ariz. Const. art. 27, § 2, htep://www.azleg.
gov/FormatDocument.asp?inDoc=/const/27/2.
hem.

56. OhioConst.art.I,§21,htep://www.legislature.
state.oh.us/constitution.cfm?Part=1&Section=21.

57. Okla. Const. art. II, § II-37, http://webserver
1.Isb.state.ok.us/OKStatutes/CompleteTitles/
oc2.doc.

58. See“ArizonaHealthInsurance Reform Amend-
ment, Proposition 106 (2010),” Ballotpedia, 2010,
htep://ballotpedia.org/wiki/index.php/Arizona
_Health_Insurance_Reform_Amendment, Prop
osition_106_(2010); “Oklahoma Health Care Free-
dom Amendment, State Question 756 (2010),” Bal-
lotpedia, 2010, http://ballotpedia.org/wiki/index.
php/Oklahoma_Health_Care_Freedom_Amend
ment,_State_Question_756_(2010); and “Ohio
Health Care Amendment, Issue 3 (2011),” Ballotpe-
dia, http://ballotpedia.org/wiki/index.php/Ohio_
Health_Care_Amendment, Issue_3_(2011).

59. H.B. 391, 60th Leg,, (Idaho, 2011), htep://

www.legislature.idaho.gov/legislation/2010/
H0391Bookmark.htm.

60. Ariz. REv. STAT. § 36-1301, http://www.azleg.

45

gov/legtext/49leg/8s/bills/sb1001p.pdf.

61. Robert L. Carey, “Financial Sustainability of
the Alabama Exchange,” November 2011, htep://
www.insurance.alabama.gov/PDF/Consumers/
Exchange%20Financial%20Sustainability%20
BMAI10T9.pdf; Mercer Government Human Ser-
vices Consulting, “Health Insurance Exchange
Planning Report: State of Connecticut,” January 19,
2012, p. 45, htep://www.healthreform.ct.gov/ohri/
lib/ohri/Mercer_report_on_CT_Exchange.pdf;
District of Columbia, “Health Benefit Exchange
Design Review Narrative,” 2012, http://www.
statereforum.org/sites/default/files/dcdesignre
viewnarrative.pdf; Wakely Consulting Group, “Illi-
nois Exchange Strategic and Operational Needs As-
sessment,” September 2011, p. 76, htep://www.ilga.
gov/commission/cgfa2006/Upload/FINAL%20
IL%20Exchange%20Needs%20Assessment%20
091511.pdf; Wakely Consulting Group, “Maryland
Health Benefit Exchange: Financing the Exchange
Vendor Report,” November 7, 2011, p. 17, htep://
dhmh.maryland.gov/exchange/pdf/FinalFinanc
ingReportWakely.pdf; Commonwealth Health In-
surance Connector Authority, “FY 2011 & FY 2012
Administrative Operating Budget,” June 9, 2011, p.
21, htep://archives.lib.state.ma.us/bitstream/hand
le/2452/113594/0cn769685799.pdf?sequence=1;
Minnesota Department of Commerce, “Minnesota
Health Insurance Exchange: Budget Estimates,”
November 27, 2012, http://mn.gov/commerce/
insurance/images/8%252E1%2520BudgetEstim
ates2011-2016-Updated11-27-12.pdf; New York
Health Benefit Exchange, “New York State Health
Benefit Exchange Five Year Budget—DRAFT,”
October 26, 2012, http://www.healthcarereform.
ny.gov/health_insurance_exchange/blueprint_
documents/08/8-0_exchange_five_year_budget.
pdf; Silver State Health Insurance Exchange, “De-
sign Review Section 8.0 Finance and Accounting,”
September 28, 2012, http://exchange.nv.gov/up
loadedFiles/exchangenvgov/Content/Reports/
Design_Review_Evidence_Matrix_8_2012_09_28.
pdf; Milliman Inc., “Financing Options to Sustain
Ohio’s Exchange, Executive Summary,” August
2011, htep://www.ohioexchange.ohio.gov/Docum
ents/MillimanReportExecutiveSummary.pdf; Or-
egon Health Insurance Exchange Corporation,
“Oregon Health Insurance Exchange Corporation
Business Plan,” February 2012, http://www.leg.
state.or.us/committees/exhib2web/2011linterim/
HHC/Meeting%20Materials/1-18-2012%20meet
ing%20materials/11-Exchange_King ORHIX%20
Business%20Plan1-18-2011.pdf; Silver State Health
Insurance Exchange, “Report: Finance and Sus-
tainability Advisory Committee,” March 19, 2012;
Burns and Associates, “Vermont Health Insurance
Exchange Planning: Task 6.0: Analysis of Exchange
Financial Functions,” August 30, 2011, p. 3, http://
dvha.vermont.gov/administration/hbe-financial-
functions-report-08-30-11.pdf; Washington State




Health Care Authority, “8.1: Model budget and rev-
enue generation plan,” October 10, 2012, http://
www.hca.wa.gov/hbe/documents/HBE_HHS _
Guidance_121010_WA_Blueprint.pdf.

62. Oregon Health Insurance Exchange Cor-
poration. (“In 2015, the Exchange must be fi-
nancially self-sustaining via insurance company
administrative fees on plans sold through the Ex-
change. Senate Bill 99 sets a maximum fee of be-
tween 3 percent and 5 percent of earned premium
depending on enrollment.”)

63. Elizabeth Stawicki, “Minnesota Facing Big-
ger Bill for State’s Health Insurance Exchange,”
Kaiser Health News, November 25, 2012, htep://
www.kaiserhealthnews.org/stories/2012/novem
ber/26/minnesota-health-insurance-exchange.
aspx.

64. David Morgan, “U.S. Sets Deadline for Pro-
posals on State Healthcare Exchanges,” Reuters,
May 16, 2012, http://www.reuters.com/article/
2012/05/16/us-usa-healthcare-exchanges-idUS
BRE84F1BM20120516.

65. 42U.S.C. §18041(c).

66. Sarah KIiff, “In Capitol Hill’s Shadow, Health
Reform Gets Underway,” Washington Post, Septem-
ber 25, 2012, http://www.washingtonpost.com/
blogs/ezra-klein/wp/2012/09/25 /in-capitol-hills-
shadow-health-reform-gets-underway;.

67. Department of Health and Human Services
(HHS), “Additional States Conditionally Ap-
proved to Build Health Insurance Marketplac-
es,” January 3, 2012, http://www.hhs.gov/news/
press/2013pres/01/20130103a.heml.

68. Robert Pear, “States Will Be Given Extra
Time to Set Up Health Insurance Exchanges,”
New York Times, January 14, 2013, http://www.ny
times.com/2013/01/15/us/states-will-be-given-
extra-time-to-set-up-health-insurance-exchang
es.html.

69. “Anti-Real ID Legislation in the States,” real-

nightmare.org, 2012, http://www.realnightmare.
org/news/105/.

70. Jim Harper, “Here’s Your Answer, Governor
Martinez,” Cato@Liberty, October 15,2012, heep://
www.cato-at-liberty.org/heres-your-answer-gover
nor-martinez/. See also Jim Harper, “REAL ID—A
Quarter of a Billion Dollars Gone,” Cato@Liberty,
January 9, 2013, http://www.cato.org/blog/real-
id-quarter-billion-dollars-gone; and U.S. Depart-
ment of Homeland Security, “DHS Determines
13 States Meet REAL ID Standards,” December
20, 2012, heep://www.dhs.gov/news/2012/12/20/
dhs-determines-13-states-meet-real-id-standards.

46

(“Beginning January 15, 2013, those states not
found to meet the standards will receive a tempo-
rary deferment that will allow Federal agencies to
continue to accept their licenses and identifica-
tion cards for boarding commercial aircraft and
other official purposes.”)

71. HHS, “Patient Protection and Affordable
Care Act: Establishment of Exchanges and Quali-
fied Health Plans, Exchange Standards for Em-
ployers,” Federal Register 76 (March 27, 2012):
18446, http://www.gpo.gov/fdsys/pkg/FR-2012-
03-27/pdf/2012-6125 pdF.

72. Rick Snyder, “Governor’s Blog: Why We
Must Act Now on Health Care,” Michigan.gov,
July 3, 2012, htep://www.michigan.gov/snyder/0,4
668,7-277-60279-281739--00.html. See also this
statement by Gov. Snyder’s spokeswoman: “We just
want to make sure we can have a Michigan solution
that works and meets the need of Michigan fami-
lies and job providers rather than have the federal
government impose one on us.” Kathy Barks Hoft-
man, “House GOP Won’t OK Health Exchange
Anytime Soon,” Morning Sun, July 18, 2012, http://
www.themorningsun.com/article/20120718/
NEWS03/120719699&pager=full_story. See also
Wayne Greene, “Health-care Battle Kept Alive by
State Attorney General,” Tulsa World, July 28, 2012,
htep://www.tulsaworld.com/news/article.aspx?su
bjectid=7118&articleid=20120728_16_A15_ULNS
bo480445. (“Under the federal law, if Oklahoma
doesn’t establish an exchange, the federal govern-
ment will impose one on it.”)

73. Hoffman.

74. Kathleen Gray and Zlati Meyer, “Committee
Nixes Michigan Health Exchange; Now Federal
Government May Create One,” Detroit Free Press,
November 29, 2012, http://www.freep.com/arti
cle/20121129/NEWS06/121129028 /Health-Pol
icy-committee-vote-federal-health-care-reform-
health-exchange.

75. States that create Exchanges can impose
higher costs and restrict choice more than the
federal government would. For example, HHS
secretary Kathleen Sebelius has unilaterally, if
temporarily, granted states the ability to dictate
what “essential health benefits” ObamaCare will
require many Americans to purchase. Some states
are imposing even costlier mandates than fed-
eral law requires. Phil Galewitz, “States Requir-
ing Broader Choice of Drugs than Skimpy Fed-
eral Limit,” Kaiser Health News, October 2, 2012,
http://capsules.kaiserhealthnews.org/index.
php/2012/10/states-requiring-broader-choice-of-
drugs-than-skimpy-federal-limit/. But that was a
power that states already possessed, and a power
that the federal government can take away.



76. 42 USC § 18041(a)(1)(D).
77. 42USC § 18031(Kk).
78. 42USC § 18041(c).
79. 42USC § 18031(i).

80. See, for example, Kaiser Family Foundation,
“State Exchange Profiles: Maine,” Health Reform
Source, December 13, 2012, http://healthreform.
kff.org/State-Exchange-Profiles/maine.

81. On the harmful effects of licensing laws gen-
erally, see Morris Kleiner, Licensing Occupations:
Ensuring Quality or Restricting Competition? (Kalam-
azoo: Upjohn Institute, 2006).

82. Timothy S. Jost, “Implementing Health Re-
form: A Final Rule on Health Insurance Exchang-
es,” Health Affairs (blog), March 13, 2012, http://
healthaffairs.org/blog/2012/03/13/implement
ing-health-reform-a-final-rule-on-health-insur
ance-exchanges/.

83. HHS, “Sebelius Calls on Health Insurers to
Stop Misinformation and Unjustified Rate In-
creases,” September 9, 2010, http://www.hhs.
gov/news/press/2010pres/09/20100909a.html.
(“We will also keep track of insurers with a record
of unjustified rate increases: those plans may be
excluded from health insurance Exchanges in
2014.”) See also Michael F. Cannon, “Secretary
Sebelius Slips on the Brass Knuckles,” Cato@Lib-
erty, September 10, 2010, http://www.cato.org/
blog/secretary-sebelius-slips-brass-knuckles.

84. Patient Protection and Affordable Care Act
(PPACA), Pub. L. 111-148, 124 Stat. 119, 186-199
(2010) (Amended by the Health Care and Educa-
tion Reconciliation Act).

85. Gary R. Herbert, “Letter to President Barack
Obama Regarding the Utah Exchange,” December
10, 2012, htep://www.scribd.com/doc/116430186/
PPACA-Fiscal-Cliff-Letter-to-the-President.

86. Kathleen Sebelius, “Letter to Utah Gov-
ernor Gary R. Herbert Regarding the Utah Ex-
change,” January 3, 2013, http://www.cciio.cms.
gov/resources/files/ut-blueprint-exchange-letter-
01-03-2013.pdf.

87. Sarah Kliff; “On the Health Care Act, a View
from Utah,” Washington Post, March 21, 2012,
hetp://www.washingtonpost.com/blogs/ezra-
klein/post/on-the-health-care-act-a-view-from-
utah/2012/03/21/gIQAKDfISS_blog.html. (“The
state’s marketplace serves only small businesses
right now, while the federal law requires states to
allow individuals to purchase coverage. Federal
law also mandates that the exchange connects to

a state’s Medicaid office; Utah’s Connector does
not.”) Joshua Archambault, “Obamacare Means
Big Changes for Romneycare,” Pioneer Institute
Blog, December 7, 2011, http://www.pioneerinsti
tute.org/blog/healthcare/obamacare-means-big-
changes-for-romneycare/. (“The main theme of
the retreat was the Affordable Care Act’s [ACA]
impact on the Massachusetts reform. Connec-
tor staff confirmed what Pioneer’s research has
shown, that the Connector we know today will
look very different by 2014.”)

88. Lisa Riley Roche, “Gov. Herbert Now Wants
Feds to Run Individual Health Insurance Ex-
change in Utah,” Deseret News, February 5, 2013,
htep://www.deseretnews.com/article/865572340/
Gov-Herbert-calls-for-feds-to-run-individual-
health-insurance-exchange-in-Utah.html.

89. Edmund Haislmaier, “A State Lawmaker’s
Guide to Health Insurance Exchanges,” Heritage
Foundation Backgrounder no. 2534, March 21,
2011, hetp://www.heritage.org/research/reports/2
011/03/a-state-lawmakers-guide-to-health-insur
ance-exchanges.

90. Michael F. Cannon, “Heritage Scholar Urges
States: Don’t Implement ObamaCare Exchanges,
Send Back Grants,” Cato@Liberty Blog, October
3, 2011, hetp://www.cato-at-liberty.org/heritage-
scholar-urges-states-dont-implement-obamacare-
exchanges-send-back-grants/.

91. Robert Pear, “U.S. Officials Brace for Huge
Task of Operating Health Exchanges,” New York
Times, August 4, 2012, http://www.nytimes.com
/2012/08/05/us/us-officials-brace-for-huge-task-
of-running-health-exchanges.html.

92. Jennifer Haberkorn, “ACA Delay Strategy
Could Backfire,” Politico Pro, October 18,2012.

93. Pear, “States Will Be Given Extra Time.”

94. Dylan Scott, “Health Exchange Navigators
Still an Unknown for Most States,” Governing.
com, September 5, 2012, http://www.governing.
com/blogs/view/gov-health-exchange-naviga
tors-still-an-unknown-for-most-states.html.

95. J. Lester Feder, “HHS May Have to Get ‘Cre-
ative’ on Exchange,” Politico, August 16,2011, http://
www.politico.com/news/stories/0811/61513.
html#ixzz266aDbrGx.

96. Michael F. Cannon, “President’s Budget
Shows Feds Can’t Create ObamaCare ‘Exchang-
es,” Cato@Liberty, February 13,2012, htep://www.
cato-at-liberty.org/presidents-budget-shows-
feds-cant-create-obamacare-exchanges/.

97. John Reichard, “Sebelius Shuffles Insurance




Oversight Office into CMS, Shifts CLASS Act to
Administration on Aging,” Congressional Quarterly
HealthBeat, January 5, 2011.

98. Pear, “U.S. Officials Brace for Huge Task of
Operating Health Exchanges.”

99. MaryAgnes Carey, “3 House Republicans Ask
for GAO Report on CMS Spending,” Kaiser Health
News, August 10, 2012, http://capsules.kaiser
healthnews.org/index.php/2012/08/3-house-re
publican-ask-for-gao-report-on-cms-spending;/.
See also Sam Baker, “Hatch Seeks Records on
Federal Exchange Contractors,” The Hill, October
19, 2012, http://thehill.com/blogs/healthwatch/
health-reform-implementation/263105-hatch-
seeks-records-on-federal-exchange-contractors.

100. PPACA, Pub. L. 111-148, Sec. 1311(d)(5)(A),
124 Stat. 119, 178 (2010).

101. Michael F. Cannon, “Does HHS Have the
Authority to Tax Health Premiums in Federal
Exchanges?” November 30, 2012, http://www.
cato.org/blog/does-hhs-have-authority-tax-
health-premiums-federal-exchanges. (“The pro-
posed regulation correctly notes that Section
1311(d)(5)(A) only ‘contemplates’ state Exchang-
es charging assessments. It certainly doesn’t au-
thorize states to make such assessments; states
already have the authority to impose such lev-
ies. [They are states, after all.] Nor does it even
direct states to levy user fees. It says, in essence,
‘You gotta fund this yourself. Here are a couple
of methods. Knock yourselves out.” Since Section
1311(d)(5)(A) doesn’t give states the authority
to levy such taxes, it’s hard to see how that para-
graph translates into ‘HHS has the authority,
under this section of the statute, to collect and
spend such user fees.” Emphases omitted.)

102.31 US.C. § 9701, htep://www.law.cornell.
edu/uscode/text/31/9701.

103. See General Accounting Office, Principles of
Federal Appropriations Law, 3rd ed., vol. 3 (Wash-
ington: Government Printing Office, 2008), pp.
12-150, heep://www.gao.gov/assets/210/203470.

pdf.

104.Jerry Geisel, “Oklahoma Lawsuit Targets Pre-
mium Subsidy Provision of Health Care Reform
Law,” Business Insurance, October 28, 2012, http://
www.businessinsurance.com/article/20121028/
NEWS03/310289979#full_story.

105. Pear, “U.S. Officials Brace for Huge Task of
Operating Health Exchanges.”

106. Robert F. McDonnell, “Letter to President
Obama on Medicaid and Exchanges,” July 10,

48

2012, http://rgppc.com/medicaid-and-exchange-
letter-2/.

107. Marilyn Tavenner, “Letter to Virginia Gov.
Robert McDonnell,” July 13, 2012, hetp://www.
naph.org/Links/ADV/Tavenner-Letter-to-Mc
Donnell.aspx; and Robert F. MacDonnell, “Letter
to President Obama Pressing HHS for Answers,”
September 27,2012, http://rgppc.com/rga-letter-
pressing-hhs-for-answers/. U.S. Centers for Medi-
care and Medicaid Services, “Frequently Asked
Questions on Exchanges, Market Reforms, and
Medicaid,” December 10, 2012, http://cciio.cms.
gov/resources/files/exchanges-faqs-12-10-2012.
pdf. (“The proposed rules on essential health ben-
efits and actuarial value and the market reforms,
including rating, were published on November
20, 2012. Public comments are due by December
26,2012. On November 20, 2012, we also issued
a state Medicaid directors letter on how we will
propose essential health benefits be implement-
ed in Medicaid. HHS will analyze the comments,
adjust any policies accordingly, and publish final
rules early next year.”)

108.Jan Moller, “Louisiana to Opt Out of Health
Insurance Exchanges in Federal Law,” New Or-
leans Times-Picayune, March 23,2011, http://www.
nola.com/politics/index.ssf/2011/03/louisiana_
to_opt_out_of_health.html. (“Envision an ex-
change which, if we were to run it, has the gover-
nor’s name on top of the letterhead,” Greenstein
said. ‘We know we would see a number of letters
that would go out to businesses and families
throughout the state announcing the increase in
premiums.”)

109.Jost, “Implementing Health Reform.” (Ex-
plaining that state-run Exchanges “must ensure
that [qualified health plan]| service areas cover at
least a county except under exceptional circum-
stances to discourage redlining. The final rule
QHP standards require QHPs to meet network
adequacy standards. Specifically, plans must
maintain ‘a network that is sufficient in number
and types of providers, including providers that
specialize in mental health and substance abuse
services, to assure that all services will be acces-
sible without unreasonable delay’ and include
essential community providers. QHPs . .. cannot
employ marketing practices or benefit designs
that will discourage enrollment of individuals
with significant health needs.”)

110. New York v. United States, 505 U. S. 144, 169
(1992).

111.42 US.C. § 18023(a).

112.42 U.S.C. § 18023(b).



113. See Robert Farley, “There will be no public
funding for abortion in this legislation,” Politi-
fact, March 23, 2010, http://www.politifact.com/
truth-o-meter/statements/2010/mar/23/bart-
stupak/stupak-says-there-no-federal-funding-
abortion-sena/.

114.Ibid.

115.Richard Doerflinger, “Life Issues Forum:
Stop the New Attack on Conscience Rights,”
usccb.org, September 16, 2011, http://www.us
ccb.org/about/pro-life-activities/life-issues-fo
rum/life-issues-forum-11-09-19.cfm.

116.L.R.C. § 45R(b).

117. Jonathan Gruber, “Before the Select Com-
mittee on Patient Protection and Affordable Care
Act,” Florida Senate, video, January 22, 2013, at
42:40, htep://www.flsenate.gov/Media/VideoPlay
er.cfm?VideoPath=201301/sppaca_012213edit.
mp4. (“I'm not sure the right path is for Florida to
set up its own exchange at this point. It’s getting
kind of late, especially for 2014. As Michael said,
it will cost money . . . But remember, it would be
cheaper in Florida if you did what I said and left
the hard work to the federal government and did
the fun work yourself. The hard work’s what costs
money. All the software, customer support, that’s
the expensive part. That's where the money comes
in. The fun part which is. .. . helping to guide what
your insurance market looks like, that’s cheap.
You don’t even need new employees and can just
do it in your existing insurance department. So
the notion that the state can play no role without
spending a ton of money is just wrong. The mon-
ey is going to be spent on the hard stuff that the
feds are willing to do for you. And quite frankly,
for 2014, I'd probably let them do that for you and
play the role of partnership.”)

118.“Obama Health Care Law: Favor/Oppose,”
Huffington Post, August 22, 2012, http://elections.
hutfingtonpost.com/pollster/us-health-bill.

119. “CNN/ORC Poll for the week of June 28-
July 1, 2012,” July 2, 2012, http://i2.cdn.turner.
com/cnn/2012/images/07/02/rel6a.pdf.

120. Kaiser Family Foundation, “Kaiser Health
Tracking Poll: July 2012,” July 2012, p. 1, htep://
www.kff.org/kaiserpolls/upload/8339-T.pdf.

121. Reason-Rupe Public Opinion Surveys.

122.Joe Von Kanel, “Exit polls: Obamacare Re-
mains a Hot-button Issue,” CNN, November 7,
2012, htep://politicalticker.blogs.cnn.com/2012/
11/07/exit-polls-obamacare-remains-a-hot-bu
tton-issue/; Emily Schultheis, “Exit Polls 2012:

49

Split on Obamacare,” Politico, November 16,2012,
htep://www.politico.com/news/stories/1112/83
427 heml

123.“2012 Alabama Ballot Measures Results,”
Politico, November 19, 2012, http://www.politico.
com/2012-election/results/ballot-measures/ala
bama/; “2012 Montana Ballot Measures Results,”
Politico, November 19, 2012, http://www.politi
co.com/2012-election/results/ballot-measures/
montana/; “2012 Wyoming Ballot Measures Re-
sults,” Politico, November 19, 2012, http://www.
politico.com/2012-election/results/ballot-mea

sures/wyoming/.

124.“2012 Missouri Ballot Measures Results,”
Politico, November 19, 2012, http://www.polit
ico.com/2012-election/results/ballot-measures/
missouri/.

125.Kaiser Family Foundation/Robert Wood
Johnson Foundation/Harvard School of Public
Health, The Public’s Health Care Agenda for the 113th
Congress, January 2013, p. 7, htep://www.kff.org/
kaiserpolls/upload/8405-T.pdf.

126. Patrick O’Connor and Carrie Budoff Brown,
“Nancy Pelosi’s Uphill Health Bill Battle,” Politico,
January 9, 2010, http://dyn.politico.com/print
story.cfm?uuid=11026320-18FE-70B2-A8D
EC2E6CF44594F.

127. See, for example, Senate Democratic Policy
Committee, “Fact Check: Responding to Oppo-
nents of Health Insurance Reform,” September
21, 2009. (“There is no government takeover or
control of health care in any [S]enate health in-
surance reform legislation. . . . All the health in-
surance exchanges, which will create choice and
competition for Americans’ business in health
care, are run by states.”)

128. Timothy S. Jost, “Health Insurance Exchang-
es: Legal Issues,” O’Neill Institute Papers no. 23,
April 27,2009, p. 7, http://scholarship.law.george
town.edu/ois_papers/23/. Emphasis added.

129.See PPACA, Pub. L. 111-148, LR.C. Sec.
36B(c)(2)(A)(i), 124 Stat. 119,216 (2010). See also
PPACA, Pub. L. 111-148, LR.C. Sec. 36B(b)(2)(A),
124 Stat. 119, 213 (2010); PPACA, Pub. L. 111-
148, LR.C. Sec. 36B(b)(3)(B)(i), 124 Star. 119, 214
(2010) and PPACA, Pub. L. 111-148, Sec. 1402(f)
(2), 124 Star. 119, 223 (2010).

130.Jonathan H. Adler and Michael F. Cannon,
“Taxation Without Representation: The Ille-
gal IRS Rule to Expand Tax Credits under the
PPACA,” Health Matrix: Journal of Law-Medicine 23
(2013), http://law.case.edu/journals/HealthMat
rix/Documents/23HealthMatrix1.5.Article.




Adler.pdf. See also Michael F. Cannon and Jona-
thanH. Adler,“TheIRS Has Gone Rogue,” National
Review Online, September 26,2012, http://www.na
tionalreview.com/articles/328523/irs-has-gone-
rogue-michael-f-cannon.

131. See Adler and Cannon.
132.LR.C. § 4980H(a).
133.1R.C. § 4980H(b).

134. See Julie Jargon, Louise Radnofsky, and Alex-
andra Berzon, “Health-Care Law Spurs a Shift to
Part-Time Workers,” Wall Street Journal, November
4,2012, http://online.wsj.com/article/SB1000142
4052970204707104578094941709047834.html;
Sandra Pedicini, “Darden Tests Limiting Worker
Hours as Health-Care Changes Loom,” Orlando
Sentinel, October 7, 2012, http://articles.orland
osentinel.com/2012-10-07/business/os-darden-
part-time-workers-20121007_1_darden-restau
rants-health-insurance-olive-gardens; and Bill
Sizemore, “Va. Workers’ Part-Time Hours Capped
Due to Health Law,” The Virginian-Pilot, Febru-
ary 8, 2013, htep://hamptonroads.com/2013/02/
state-workers-parttime-hours-capped-due-
health-law. (“The new policy will mean a pay cut
for many part-timers, including adjunct college
professors.”) In some cases, employers have back-
tracked under pressure from employees and cus-
tomers. Megan Anderson, “Darden to Back Down
on Some Health Care Reform Changes,” Orlando
Business Journal, December 6,2012, http://www.biz
journals.com/orlando/morning call/2012/12/
darden-to-back-down-on-some-health.html.
Those examples merely demonstrate that con-
sumers object to the law’s costs, which those
employers will instead have to cover by reducing
wages, eliminating jobs, or increasing prices.

135.Susan M. Gates and Kristin J. Leuschner,
eds., In the Name of Entrepreneurship? The Logic and
Effects of Special Regulatory Treatment for Small Busi-
ness (Santa Monica, CA: Rand Corporation, 2007),
pp- 79 and 243, http://www.rand.org/pubs/mono
graphs/MG663.html.

136. “February Outlook: Business and Health Re-
form,” CoBank, 2012, http://www.cobank.com/
Newsroom-Financials/CoBank-News-Feed/Feb
ruary-Outlook.aspx. Graboyes is senior fellow for
health and economics at the National Federation
of Independent Business Research Foundation,
the research arm of a small-business lobbying

group.

137.IR.C. § 36B(c)(2)(C)(ii). In the language of
the industry, to comply with the employer man-
date, the only requirement imposed on self-insured
plans is that they have an “actuarial value” of 60
percent.

50

138. Seth Perretta and Allison Ullman, “The Es-
sentials: ACA Terminology Related to Essential
Health Benefits, Minimum Essential Coverage and
Minimum Value,” February 1, 2012, p. 4, http://
www.americanbenefitscouncil.org/documents/
her_ehb_summary-cm020112.pdf. (“Although the
express statutory language appears to provide that
employers are not subject to specific benefit man-
dates so long as the plan’s share of total allowed
costs is at least 60%, it is our understanding that
the agencies are considering the issuance of future
rules that would impose a certain minimum value
test on employer-sponsored plans [subject to a
transition period]. Employer groups . . . are work-
ing hard to convey the message to regulators that
they should not go beyond the express statutory
language when issuing administrative guidance in-
terpreting the term ‘minimum value.”)

139. See, for example, Sarah KIliff; “Five Facts about
the Health Law’s Contraceptive Mandate,” Wash-
ington Post, August 1, 2012, http://www.washing
tonpost.com/blogs/ezra-klein/wp/2012/08/01/
five-facts-about-the-health-laws-contraceptive-
mandate/. (“Contraceptives won’t cost patients,
but that doesn’t make them free. Pharmaceutical
companies are not handing contraceptives out to
doctors’ offices without sending insurance com-
panies a bill, too. Health plans ultimately end up
paying the cost for any increased use of contra-
ceptives. The Guttmacher Institute estimated in
a 1998 paper that adding contraceptive coverage
would cost $21.40 per person per year in extra
health insurance spending.”)

140.PPACA, Pub. L. 111-148, Sec. 1401, 124 Stat.
119,213-220 (2010) (amended by the HCERA).

141. Lisa Liddane and Eric Carpenter, “Hostess
Ends Production, Lays Off 18,000,” Orange Coun-
ty Register, November 16, 2012, http://www.ocreg
ister.com/articles/hostess-378041-anaheim-
company.html.

142. Terry Baynes, “Judge Backs Catholic Firm
Over Contraception Mandate,” Reuters, Novem-
ber 1, 2012, http://www.chicagotribune.com/ne
ws/sns-rt-us-usa-court-contraceptionbre8a1018-
20121101,0,1450871.story.

143. Eric Marrapodi, “Hobby Lobby Faces Mil-
lions in Fines for Bucking Obamacare,” CNN.
com, December 27, 2012, http://religion.blogs.
cnn.com/2012/12/27/hobby-lobby-faces-mil
lions-in-fines-for-bucking-obamacare/.

144.1am indebted to investor and PPACA tracker
Richard Urich for alerting me to the relationship
between state-established Exchanges and the in-
dividual mandate’s affordability exemption.

145.In 2016 that penalty will equal $695 or 2.5



percent of household income (in excess of the in-
come-tax filing threshold), up to an upper limit
of the least-expensive health insurance plan avail-
able to the household through an Exchange.

146. These upper-bound penalty estimates are
conservative. The PPACA levies a penalty/tax on
noncompliant taxpayers that can reach as high
as “the national average premium for qualified
health plans which have a bronze level of cover-
age, provide coverage for the applicable family size
involved, and are offered through Exchanges.”
LR.C. § 5000A(c)(1)(B). Emphasis added. These
figures are taken from Milliman’s projections
of the premiums for the lowest-cost bronze plan
available for each age-household size category. See
Paul R. Houchens, “Measuring the Strength of
the Individual Mandate,” Milliman Research Report,
March 2012, http://publications.milliman.com/
publications/health-published/pdfs/measuring-
strength-individual-mandate.pdf.

147. CBO, Payments of Penalties for Being Uninsured
under the Affordable Care Act, September 2012,
http://cbo.gov/sites/default/files/cbofiles/at
tachments/Indiv_Mandate_Penalty_One-Col.
pdf.

148. Robert Pear, “New Rules on Changes to Ben-
efits,” New York Times, June 14, 2010, http://www.
nytimes.com,/2010/ 06/ 14/ health/ pohcy/ 14health.
html.

149. Douglas W. Elmendorf, “Letter to Sen. Evan
Bayh on Health Insurance Premiums under PPA-
CA,” November 30, 2009, p. 9, http://www.cbo.
gov/sites/default/files/cbofiles/ftpdocs/107xx/
doc10781/11-30-premiums.pdf.

150. Gruber et al.; Smith; Palmer, Herbold, and
Houchens, p. 7.

151. Number of Americans with “private” insur-
ance in 2016 comes from CBO, Updated Estimates,
p. 12; and author’s calculations.

152. LR.C. § S000A(e)(1)(A). In 2015 and beyond,
the PPACA indexes the affordability exemption
threshold by pegging it to the cumulative gap be-
tween growth in health insurance premiums and
incomes, beginning with the base year 2013. L.R.C.
§ 5000A(e)(1)(D). The calculations in this paper
use Milliman’s projection of what that threshold
will be in 2016—8.43 percent. See Houchens, p. 28.
This is despite Milliman making that projection
by employing an indexing provision taken from
elsewhere in the PPACA. LR.C. § 36B(b)(3)(A)(ii).

153.1R.C. § SO00A(e)(1)(B).

154. CBO, Selected CBO Publications Related to Health
Care Legislation, 2009-2010, December 2010, p. 73,

S1

htep://www.cbo.gov/sites/default/files/cbofiles/
ftpdocs/120xx/doc12033/12-23-selectedhealth
carepublications.pdf.

155. The IRS’s tax-credit rule may not injure cet-
tain single adults who are younger and near 400
percent of the federal poverty level. According to
projections by Milliman, in 2016 the “required
contribution” for a single 35-year-old falls and
remains below the affordability exemption’s (in-
dexed) 8-percent threshold starting at 365 percent
of the poverty level (or $43,070) in the absence of
tax credits. Such individuals between 365 and 400
percent of poverty therefore would not qualify
for the affordability exemption even in the ab-
sence of tax credits. The IRS rule cannot subject
them to penalties under the individual mandate
or deprive them of the ability to purchase a “cata-
strophic plan,” given that they would already be
subject to those penalties and ineligible to pur-
chase such plans. The IRS rule therefore would
not injure single 35-year-olds between 365 and
400 percent of the poverty level ($43,070-$47,200
in 2016), nor younger adults over a broader range
of income. However, this gap narrows and disap-
pears with age, such that the IRS rule would injure
all 55-year-olds between 100 and 400 percent of
the poverty level ($11,800-$47,200 in 2016) and
families of four at all ages between those poverty
thresholds ($24,000-$96,000). Houchens, p. 28;
and author’s calculations (available on request).

156. Kaiser Family Foundation, “Distribution of
the Nonelderly Uninsured by Federal Poverty Level
(FPL), states (2010-2011), U.S. (2011),” State Health
Facts, 2012, http://www.statehealthfacts.org/com
paretable jsp?typ=1&ind=136&cat=3&sub=40.

157. Lisa Dubay and Allison Cook, “How Will the
Uninsured Be Affected by Health Reform?” Kaiser
Commission for Medicaid and the Uninsured Issue Pa-
per no. 7971, August 2009, p. 7, htep://www.k(E.
org/healthreform/upload/7971.pdf.

158. Jeftrey S. Passel and D’Vera Cohn, “A Por-
trait of Unauthorized Immigrants in the United
States,” Pew Research Center Report, April 14,
2009, http://www.pewhispanic.org/files/reports/
107.pdf.

159. Centers for Disease Control, “Summary
Health Statistics for U.S. Adults: National Health
Interview Survey, 2011,” Vital and Health Sta-
tistics: Series 10, no. 256, December 2012, table
25, htep://www.cdc.gov/nchs/data/series/sr_10/
sr10_256.pdf.

160. An estimated 6.2 million Americans between
100 and 300 percent of the federal poverty level
purchase health insurance in the individual mar-
ket. Paul Fronstin, “Sources of Health Insurance
and Characteristics of the Uninsured: Analysis




of the March 2011 Current Population Survey,”
Employee Benefit Research Institute Issue Brief
no. 362, September 2011, Figure 18, p. 20, http://
www.ebri.org/pdf/briefspdf/EBRI_IB_09-2011_
No362_Uninsuredl.pdf. Some portion of this
group may prefer not to purchase coverage rather
than purchase “essential health benefits.”

161.42USC § 18022(e).
162. CBO, Updated Estimates, p. 12.
163. See Adler and Cannon.

164. Stuart Taylor, Jr., “Analysis: Health Exchang-
es and the Litigation Landscape,” Kaiser Health
News, November 29, 2012, http://www.kaiser
healthnews.org/Stories/2012/November/29/
health-law--litigation-and-exchanges.aspx.

165.Jennifer Staman and Todd Garvey, “Legal
Analysis of Availability of Premium Tax Credits
in State and Federally Created Exchanges Pursu-
ant to the Affordable Care Act,” Congressional
Research Service, July 23, 2012, p. 8, http://www.
ncsl.org/documents/health/LegAnalPTC.pdf.

166. Mickey Kaus, Twitter Post, December 3,
2012, http://twitter.com/kausmickey/status/276
362427426287616.

167. Not all uninsured single adults earning be-
tween 100 and 400 percent of the federal poverty
level would be injured by the IRS rule. Projections
from Milliman suggest that in 2016 the premi-
um for the lowest-cost bronze plan ($3,628) will
fall below the affordability exemption threshold
(8.43 percent of income) at roughly $43,000 of in-
come. Houchens. According to CBO projections,
that will be equivalent to roughly 365 percent of
the federal poverty level for single adults in 2016.
CBO, Selected CBO Publications, p. 73. In that case,
the IRS regulation would only injure 35 year old
single adults between 100 and 365 percent of the
federal poverty level. However, because the PPA-
CA allows premiums to rise (somewhat) with age,
the lowest-cost bronze plan premium rises for
older singles until it eventually exceeds 8 percent
of income even at 400 percent of the federal pov-
erty level ($47,200 in 2016).

168.CBO estimates show that only 22 percent
of the budgetary impact of the credits/subsidies
is tax reduction, while 78 percent comes from
new spending. Elmendorf, “Letter to Rep. John
Boehner,” Table 2, pp. 5-6; and author’s calcula-
tions. Thus new spending accounts for $945 bil-
lion of the $1.2 trillion budgetary impact of the
credits/subsidies, while tax reduction accounts
for just $267 billion. CBO, Effects of the Afford-
able Care Act on Health Insurance Coverage—Febru-
ary 2013 Baseline, February 5, 2013, p. 2, http://

52

www.cbo.gov/sites/default/files/cbofiles/attach
ments/43900_ACAInsuranceCoverageEffects.
pdf, and author’s calculations.

169.The CBO projected federal spending on
the insurance coverage provisions to cost $788
billion between 2010 and 2019. See Douglas W.
Elmendorf, “Letter to Speaker Nancy Pelosi on
the Direct Spending and Revenue Effects of an
Amendment in the Nature of a Substitute to H.R.
4872, the Reconciliation Act of 2010,” March 20,
2010, Table 4, p. S, http://www.cbo.gov/sites/
default/files/cbofiles/ftpdocs/113xx/doc11379/
amendreconprop.pdf.

170. Pear, “U.S. Officials Brace for Huge Task of
Operating Health Exchanges.”

171. Offsetting the tax reduction with just the
$150 billion in employer-mandate penalties
shows that at least 89 percent of the net budget-
ary impact of the IRS rule is due to new spend-
ing. This estimate is conservative, because the
IRS rule imposes additional taxes under the in-
dividual mandate that further offset the $267
billion of tax reduction. Those tax collections
undoubtedly account for a substantial share of
the $52 billion CBO projects the individual man-
date will raise through 2023, though ascertaining
the effect of the IRS rule is difficulc. CBO, The
Budget and Economic Outlook: Fiscal Years 2013 to
2023, February 2013, p. 63, http://cbo.gov/sites/
default/files/cbofiles/attachments/43907-Budg
etOutlook.pdf; and author’s calculations.

172.Response to Motion to Dismiss Amended
Complaint, Pruitt v. Sebelius, No. CIV-11-30-RAW
(E.D. Okla 2012). See also Amended Complaint
for Declaratory and Injunctive Relief, Pruitt v.
Sebelius, No. CIV-11-030-RAW (E.D. Okla 2012).
Emphases omitted.

173.The PPACA deems an employer plan unaf-
fordable if the “employee portion” of the pre-
mium for self-only coverage exceeds 9.5 percent
of an employee’s household income. IR.C. §

4980H(b).
174.1R.C. § 4980H(a) and (b).

175.This group could include households that
purchase a health insurance plan with a deduct-
ible so high that it causes the plan’s actuarial val-
ue to fall short of the required 60 percent.

176.1.R.C § 7421(a) (“no suit for the purpose of
restraining the assessment or collection of any
tax shall be maintained in any court by any per-
son, whether or not such person is the person
against whom such tax was assessed”).

177. Adler and Cannon.



178.1 am indebted to Joe Coletti, analyst for
program budgeting, Office of State Budget and
Management, State of North Carolina, for alert-
ing me to this joint-approval provision.

179.42 U.S.C. § 18021(a)(1)(C).

180.Pear, “U.S. Set to Sponsor Health Insur-
ance.” (“To be eligible to participate in the multi-
state program, insurers must be licensed in every

state.”)

181. See Timothy S. Jost and Mark A. Hall, “The
Role of State Regulation in Consumer-Driven
Health Care,” American Journal of Law and Medicine
31, no. 4 (2005): 403, http://scholarlycommons.
law.wlu.edu/cgi/viewcontent.cgi?article=10408c
ontext=wlufac.

182.U.SLibraryofCongress: Thomas, Bill Summa-
1y & Status, 111th Congress, S. 1697, All Information,
2009, http://thomas.loc.gov/cgi-bin/bdquery/z?
d111:SN01679:@@@L&summ2=m&; Affordable
Health Choices Act, S. 1697, 111th Cong. (2009),
htep://www.gpo.gov/fdsys/pkg/BILLS-111s
1679pcs/pdf/BILLS-111s1679pcs.pdf.

183.42 USC § 18031(e).

184. Medtronic, Inc. v. Lobr, 518 U. S. 470, 485
(1996) (internal quotation marks omitted).

185. CBO, Updated Estimates, p. 12.

186. Cindy Mann, Joan C. Alker, and David Bar-
ish, “Medicaid and State Budgets: Looking at the
Facts,” May 2008, http://ccf.georgetown.edu/wp-
content/uploads/2012/03/Medicaid_state-bud
gets-2008.pdf. (“It is often reported that states
spend, on average, almost 22 percent of their
state budgets on Medicaid, but this figure can be
misleading because it considers federal as well as
state funds. On average, federal funds account
for 56.2 percent of all Medicaid spending.”)

187. NFIB v. Sebelius, 132 S. Ct. 2566, 2604 (2012).

188.1bid. Emphasis added. Internal citations
omitted.

189. Michael F. Cannon, “Entitlement Bandits,”
National Review, July 4, 2011, http://www.cato.org/
publications/commentary/entitlement-bandits-

how-ryan-plan-would-curb-medicare-medicaid-
fraud.

190. Michael F. Cannon, “Medicaid’s Unseen
Costs,” Cato Institute Policy Analysis no. 548, Au-
gust 18, 2005, http://www.cato.org/publications/
policy-analysis/medicaids-unseen-costs. See also
Michael F. Cannon, “Sinking SCHIP: A First Step
toward Stopping the Growth of Government

Health Programs,” Cato Institute Briefing Paper
no. 99, September 27, 2007, http://www.cato.
org/publications/briefing-paper/sinking-schip-
first-step-toward-stopping-growth-government-
health-programs-0.

191. Robert Pear, “Administration Advises States
to Expand Medicaid or Risk Losing Federal Mon-
ey,” New York Times, October 2,2012, http://www.
nytimes.com/2012/10/02/us/us-advises-states-
to-expand-medicaid-or-risk-losing-funds.html?.

192. Dan Crippen, “Letter to Secretary Kathleen
Sebelius on the Supreme Court Decision,” July 2,
2012, heep://www.nga.org/cms/home/federal-re
lations/nga-letters/executive-committee-letters/
col2-content/main-content-list/july-2-2012-let
ter---affordable.html.

193. National Association of Medicaid Directors,
“NAMD’s SCOTUS Questions,” July 3, 2012,
http://medicaiddirectors.org/sites/medicaiddi
rectors.org/files/public/namd_submitted_ques
tions_120703.pdf.

194. Robert F. McDonnell, “Letter to President
Barack Obama Pressing HHS for Answers,” Sep-
tember 27,2012, http://rgppc.com/medicaid-and-
exchange-letter-2/; Tavenner, “Letter to Virginia
Gov. Robert McDonnell”; Republican Governors
Association, “RGA Continues to Press HHS for
Answers,” rga.org, July 24, 2012, http://www.rga.
org/homepage/rga-continues-to-press-hhs-for-
answers/.

195. Benjamin D. Sommers and Arnold M. Ep-
stein, “U.S. Governors and the Medicaid Expan-
sion—No Quick Resolution in Sight,” New England
Journal of Medicine, January 16, 2013, htep://www.
nejm.org/doi/full/10.1056/NEJMp1215785.

196. Tavenner, “Letter to Virginia Gov. Robert
McDonnell.”

197.Jagadeesh Gokhale, “Estimating Obama
Care's Effect on State Medicaid Expenditure
Growth,” Cato Institute White Paper, January 11,
2011, htep://www.cato.org/publications/working-
paper/estimating-obamacares-effect-state-medic
aid-expenditure-growth; Jagadeesh Gokhale and
Angela C. Erickson, “The Effect of Federal Health
Care ‘Reform’ on Kansas General Fund Medicaid
Expenditures,” Kansas Policy Institute, June 2011,
htep://www.kansaspolicy.org/researchcenters/he
althcare/studiesanalysis/d79018.aspx; Jagadeesh
Gokhale, Angela C. Erickson, and Geoffrey Lar-
ence, “The Impact of ObamaCare on Nevada’s
Medicaid Spending,” Nevada Policy Research In-
stitute Analysis, May 5, 2011, http://npri.org/doc
Lib/20110510_Impact_of_Obamacare_on_Neva
das_Medicaid_Spending.pdf; Jagadeesh Gokhale,
“New Jersey’s Medicaid Spending Escalation under

53




the PPACA,” Presentation to the Common Sense
Institute, New Jersey, December 20, 2011.

198. Edwin Park and Judith Solomon, “Proposal
to Establish Federal Medicaid ‘Blended Rate’
Would Shift Significant Costs to States,” Center
on Budget and Policy Priorities, June 24, 2011,
http://www.cbpp.org/cms/?fa=view&id=3521.

199.National Council of State Legislatures,
“State Budget Update,” Spring 2012, http://www.
ncsl.org/portals/1/documents/fiscal/sbu_
spring2012_freeversion.pdf.

200. CBO, Estimates for the Insurance Coverage Provi-
sions of the Affordable Care Act Updated for the Recent
Supreme Court Decision, July 2012, p. 2.

201. Steven D. Pizer, Austin B. Frakt, and Lisa L
Iezzoni, “The Effect of Health Reform on Public
and Private Insurance in the Long Run,” March
9, 2011, htep://ssrn.com/abstract=1782210. See
also Jeffrey R. Brown and Amy Finkelstein, “The
Interaction of Public and Private Insurance: Med-
icaid and the Long-Term Care Insurance Market,”
American Economic Review 98, no. 3 (2008): 1083-
1102; Geena Kim, “Medicaid Crowd-Out of Long-
Term Care Insurance with Endogenous Medicaid
Enrollment,” 12th Annual Joint Conference of
the Retirement Research Consortium, 2010.

202.Sandra L. Decker, “In 2011 Nearly One-
Third of Physicians Said They Would Not Ac-
cept New Medicaid Patients, But Rising Fees May
Help,” Health Affairs 31, no. 8 (2012), http://con
tent.healthaffairs.org/content/31/8/1673.full.

203.Mary Otto, “For Want of a Dentist; Pr.
George’s Boy Dies after Bacteria from Tooth
Spread to Brain,” Washington Post, February 28,
2007, http://www.washingtonpost.com/wp-dyn/
content/article/2007/02/27/AR2007022702116_
pf.html.

204. Michael F. Cannon, “Oregon’s Verdict on
Medicaid,” National Review Online, July 7, 2011,
http://www.nationalreview.com/articles/271252/
oregon-s-verdict-medicaid-michael-f-cannon.

20S. Katherine Baicker and Amitabh Chandra,
“The Health Care Jobs Fallacy,” New England Jour-
nal of Medicine 366, no. 26 (2012): 2433-35, htep://
www.nejm.org/doi/full/10.1056/NEJMp1204891.

206. See generally Michael F. Cannon, “Entitle-
ment Bandits,” National Review, July 4, 2011,
http://www.nationalreview.com/articles/271006/
entitlement-bandits-michael-f-cannon.

207. Clifford J. Levy and Michael Luo, “New York
Medicaid Fraud May Reach Into Billions,” New
York Times, July 18, 2005, http://query.nytimes.

54

com/gst/fullpage.html?res=9807E7D8163CF93
BA25754C0A9639C8B63.

208. See U.S. Government Accountability Office,
High-Risk Series: An Update, GAO-13-283, Febru-
ary 14, 2013, p. 255, htep://www.gao.gov/assets
/660/652133.pdf.

209. Malcolm K. Sparrow, Criminal Prosecution as
a Deterrent to Health Care Fraud, Testimony before
the U.S. Senate Committee on the Judiciary, Sub-
committee on Crime and Drugs, 111th Cong,,
May 20, 2009, http://www.hks.harvard.edu/news
-events/news/testimonies/sparrow-senate-testi
mony.

210. Ricardo Alonzo-Zaldivar, “Obamacare Med-
icaid Expansion Could Put GOP Governors
In Awkward Position On Immigration,” Huff-
ingtonPost.com, January 23, 2013, htep://www.
huffingtonpost.com/2013/01/23 /obamacare-
medicaid_n_2535932.html.

211.Louise Radnofsky, “In Medicaid, a New
Health-Care Fight,” Wall Street Journal, February
10, 2013, http://online.wsj.com/article/SB1000
1424127887324610504578273780424607740.
html

212.See generally David Kopel, “Online Sym-
posium: The Bar Review version of NFIB v. Sebe-
lins,” ScotusBlog, July 6, 2012, http://www.scotus
blog.com/2012/07/online-symposium-the-bar-
review-version-of-nfib-v-sebelius/.

213. NFIB v. Sebelius, 132 S. Ct. 2566 (2012).

214. Kathleen Sebelius, “Letter to Virginia Gov-
ernor Robert McDonnell,” July 10, 2012, htep://
capsules.kaiserhealthnews.org/wp-content/up
loads/2012/07/Secretary-Sebelius-Letter-to-the-
Governors-071012.pdf. Emphasis added. Due to a
S percent income disregard, the new income-eligi-
bility threshold is actually 138 percent of the feder-
al poverty level, rather than 133 percent. See Health
Care and Education Reconciliation Act, Pub. L.
111-152, Sec. 1004(e), 124 Stat. 1029,1036 (2010)
(to be codified at 42 U.S.C. § 1396a(e)(14)(I)).

215.NFIB v. Sebelius, 132 S. Ct. 2566, 2603-04
(2012). Emphasis added.

216. NFIB v. Sebelius, 132 S. Ct. 2566 (2012). Inter-
nal quotation marks, citations, etc., omitted.

217. NFIB v. Sebelius, 132 S. Ct. 2566, 2606 (2012).
218. NFIB v. Sebelius, 132 S. Ct. 2566, 2607 (2012).
219. Ibid.

220. Swendiman and Baumrucker, p. 2. (“In an



interesting twist, a different majority of five Jus-
tices agreed to the Chief Justice’s remedy to strike
down only the provision withholding all ACA
Medicaid federal matching funds for non-com-
pliance with the ACA expansion provision.”)

221.NFIB v. Sebelius, 132 S. Ct. 2566, 2581-82
(2012). Emphasis added.

222.PPACA, Pub. L. 111-148, Sec. 2002, 124 Stat.
119, 279-282 (2010) (amended by Sec. 1004 of
HCERA) (to be codified at 42 U.S.C. § 1396a(e)
(14)), http://www.gpo.gov/fdsys/pkg/USCODE-
2011-title42/html/USCODE-2011-title42-chap7-
subchapXIX-sec1396a.htm.

223. PPACA,Pub.L.111-148,Sec.2004 and 10201,
124 Stat. 119, 283, 917, 918 (2010) (to be codi-
fied ar 42 U.S.C. § 1396a(a)(10)(A)(i)(IX)), htep://
www.gpo.gov/fdsys/pkg/USCODE-2011-title42/
html/USCODE-2011-title42-chap7-subchapXIX-
sec1396a.htm.

224.42 US.C. § 1396w-3(b)(1)(B).

225.42 U.S.C. § 1396w-3(b)(1)(C). A few state of-
ficials have claimed that this section of the law
conditions federal Medicaid and SCHIP funds
on each state’s creation of a health insurance Ex-
change. This is an incorrect reading of the law. See
Michael F. Cannon, “Will States Lose Medicaid
Funds If They Fail to Create an ObamaCare ‘Ex-
change’?” Cato@Liberty, February 6, 2012, http://
www.cato-at-liberty.org/will-states-lose-medic
aid-funds-if-they-fail-to-create-an-obamacare-
%E2%80%98exchange%E2%80%99/. But even if
Congress had done so, such a requirement would
clearly be held unconstitutional under the Su-
preme Court’s ruling in NFIB v. Sebelius.

226.See 42 U.S.C § 1396a and 1396¢; 42 U.S.C.
§ 1396w-3.

227.42 US.C. § 1396a(a)(10)(A)(i); 42 US.C §
1396a(l).

228.42 U.S.C. § 1396a(1)(2)(C).

229.NFIB v. Sebelius, 132 S. Ct. 2566, 2605-06
(2012).

230. Kaiser Family Foundation, “Income Eligibil-
ity Limits for Children’s Regular Medicaid and
Children’s CHIP-funded Medicaid Expansions
as a Percent of Federal Poverty Level (FPL), Janu-
ary 2013,” StateHealthFacts.org, January 1, 2013,
htep://www.statehealthfacts.org/comparereport.
jspPrep=76&cat=4.

231.PPACA, Pub. L. 111-148, Sec. 2004 and
10201, 124 Stat. 119, 283, 917, 918 (2010) (to be
codified at 42 U.S.C. § 1396a(a)(10)(A)(1)(IX)).

5SS

232. PPACA, Pub. L. 111-148, Sec. 2002, 124 Stat.
119, 279-282 (2010) (amended by Sec. 1004 of
HCERA) (to be codified at 42 U.S.C. § 1396a(e)
(14)). Failure to implement MAGI standard can
trigger loss of all federal Medicaid funds, see 42
U.S.C § 1396c.

233.See Centers for Medicare and Medicaid Ser-
vices, “The New World of MAGI,” Presentation,
slides 23-24, http://hsd.aphsa.org/home/doc/
MAGI.pdf.

234.NFIB v. Sebelius, 567 U.S. 132 S. Ct. 2566,
2606 (2012).

235. See Centers for Medicare and Medicaid Ser-
vices, “The New World of MAGI,” Presentation,
slides 2, 4.

236.42 U.S.C. §1396w-3(b)(1)(B).

237.See generally Cannon, “Will States Lose
Medicaid Funds If They Fail to Create an Obam-
aCare ‘Exchange’”

238. Centers for Medicare and Medicaid Services,
“Medicaid/CHIP Affordable Care Act Implemen-
tation: Answers to Frequently Asked Questions,”
November 19, 2012, http://www.medicaid.gov/
State-Resource-Center/Frequently-Asked-Ques
tions/Downloads/Eligibility-and-Enrollment-
Systems-FAQs.pdf.

239. NFIB v. Sebelius, 132 S. Ct. 2566, 2601 (2012).
240.42 US.C. § 1396a(gg)(1).

241.See Cindy Mann, “Letter to State Medic-
aid Directors on Maintenance of Effort,” En-
closure A, p. 3, http://downloads.cms.gov/cms
gov/archived-downloads/SMDL/downloads/
SMD11001.pdf.

242. NFIB v. Sebelius, 132 S. Ct. 2566 (2012).

243. The quotation “Without the Affordable Care
Act, federal Medicaid payments between 2010 and
2019 were projected to total approximately $3.3
trillion” appears in government’s brief, see Brief
for the Respondent (Medicaid), NFIB v. Sebelius,
No. 11-400 (2012), http://www.americanbar.org/
content/dam/aba/publications/supreme_court_
preview/briefs/11-400_respondent.authcheck
dam.pdf. The Court refers to that projection as
the cost of “pre-expansion Medicaid” at NFIB v.
Sebelius, 132 S. Ct. 2566, 2604 (2012). Emphasis in
original.

244. NFIB v. Sebelius, 132 S. Ct. 2566, 2605 (2012).
(“We cannot agree that existing Medicaid and the
expansion dictated by the Affordable Care Act
are all one program simply because “Congress




styled” them as such.”) Emphasis added.

245. NFIB v. Sebelius, 132 S. Ct. 2566, 2642 (2012)
(Ginsburg’s opinion). Emphasis added. Internal
punctuation omitted.

246. Abby Goodnough and Robert Pear, “Maine
Debate Hints at Rift on Medicaid after Rul-
ing,” New York Times, July 18, 2012, http://www.
nytimes.com/2012/07/19/us/debate-in-maine-
hints-at-medicaid-conflict-after-health-care-rul
ing.html?.

247. Sarah KIiff, “Maine Sues to Roll Back Medic-
aid Coverage,” Washington Post, September 5,2012,
htep://www.washingtonpost.com/blogs/wonk
blog/wp/2012/09/05/maine-sues-to-roll-back-
medicaid-coverage/.

248. Marilyn Tavenner, “Response to the Request
for Approval of the State of Maine’s Medicaid
State Plan Amendment (SPA) #12-010,” January
7, 2013, http://online.wsj.com/public/resources/
documents/MaineLetter01082012.pdf.

249. Taylor.

250.Sam Baker, “Five ‘ObamaCare’ Battles to
Watch,” The Hill, November 18, 2012, http://
thehill.com/blogs/healthwatch/health-reform-
implementation/268573-5-obamacare-battles-
to-watch.

251. Timothy S. Jost, “Tax Credits in Federally
Facilitated Exchanges Are Consistent with the Af-
fordable Care Act’s Language and History,” Health
Affairs (Blog), July 18, 2012, http://healthaffairs.
org/blog/2012/07/18/tax-credits-in-federally-
facilitated-exchanges-are-consistent-with-the-af
fordable-care-acts-language-and-historyy/.

252. Geisel.

253.John Goodman, “This Could Be a Fatal Blow
to ObamaCare,” Jobn Goodman’s Health Policy Blog,
August 1, 2012, heep://healthblog.ncpa.org/this-
could-be-a-fatal-blow-to-obamacare/.

254. Thomas A. Lambert, “How the Supreme
Court Doomed the ACA to Failure,” Regula-
tion, Winter 2012-2013, pp. 32-38, http://www.
cato.org/sites/cato.org/files/serials/files/regula
tion/2013/1/v35n4-5.pdf.

255.See Naftali Bendavid, “Reid: Voters Like
Health Law If They Understand It,” Washington
Wire, August 4, 2010, htep://blogs.wsj.com/wash
wire/2010/08/04/reid-voters-like-health-law-if-
they-understand-it/; and Susie Madrak, “Gov. Ed
Rendell: The More People Learn About the Health
Care Bill, the More They Like It,” Crooks and Liars
(Blog), March 28, 2010, http://crooksandliars.

56

com/susie-madrak/gov-ed-rendell-more-people-
learn-abou.

256. Departments of Labor, Health and Human Ser-
vices, Education, and Related Agencies Appropriations
for 2011, Hearing Before the H. Comm. on Appropria-
tions, 111th Cong. 170-171 (March 10, 2010)
(Statement by Kathleen Sebelius, Secretary, De-
partment of Health and Human Services), http://
www.gpo.gov/fdsys/pkg/CHRG-111hhrg58233/
pdf/CHRG-111hhrg58233.pdf. See also Barack
Obama, “Remarks on Health Insurance Reform
in Portland, Maine,” April 1, 2010, http://www.
whitehouse.gov/the-press-office/remarks-presi
dent-health-insurance-reform-portland-maine.

257. Carrie Budoff Brown, “Nelson: National Ex-
change a Dealbreaker,” Politico, January 25, 2010,
htep://www.politico.com/livepulse/0110/Nel
son_National_exchange_a_dealbreaker.html.

258. Cannon and Adler.

259. Elmendorf, “Letter to Rep. John Boehner,” p.
13. (Consumers in the individual market would
be free to choose health plans that “cover a small-
er share of enrollees’ costs for health care and a
slightly narrower range of benefits.”)

260. “Medical Volunteers Not Free to Cross State
Lines,” Associated Press, July 21, 2012, http://
www.knoxnews.com/news/2012/jul/21/medical-
volunteers-not-free-to-cross-state-lines/.

261. See also Shirley Svorny, “Medical Licensing:
An Obstacle to Affordable, Quality Care,” Cato
Institute Policy Analysis no. 621, September 17,
2008, http://www.cato.org/publications/policy-
analysis/medical-licensing-obstacle-affordable-

quality-care.

262.See CONN. GEN. STAT. § 52-557b; 745 IIL
Comp. Stat. Ann. 49/25; and TENN. CODE ANN. §
63-6-701.

263. Cannon, “Oregon’s Verdict on Medicaid.”

264. Amy Finkelstein, et al., “The Oregon Health
Insurance Experiment: Evidence from the First

Year,” Quarterly Journal of Economics 127, no. 3
(2012): 1243-85.

265. Shirley Svorny, “Could Mandatory Caps on
Medical Malpractice Damages Harm Consum-
ers?” Cato Institute Policy Analysis no. 685, Octo-
ber 20, 2011, http://www.cato.org/publications/
policy-analysis/could-mandatory-caps-medical-
malpractice-damages-harm-consumers.

266.Michael F. Cannon, “Reforming Medical
Malpractice Liability through Contract,” Cato
Institute Working Paper, November 12, 2010,



http://www.cato.org/publications/working-
paper/reforming-medical-malpractice-liability-
through-contract.

267. See Michael F. Cannon, “Yes Mr. President: A
Free Market Can Fix Health Care,” Cato Institute
Policy Analysis no. 650, October 21, 2009, http://
www.cato.org/publications/policy-analysis/yes
-mr-president-free-market-can-fix-health-care.

268. See Cochrane.

269. Representatives Jim Matheson (D-UT) and
Larry Kissell (D-NC), who in the past had voted
against repeal, supported full repeal in the latest
vote. See House of Representatives, Office of the
Clerk, “Final Vote Results for Roll Call 14,” Janu-
ary 19, 2011, htep://clerk.house.gov/evs/2011/
roll014.xml; and House of Representatives, Of-
fice of the Clerk, “Final Vote Results for Roll
Call 460,” July 11, 2012, http://clerk.house.gov/
evs/2012/roll460.xml.

270.Department of the Treasury, Internal Rev-
enue Service, “Health Insurance Premium Tax

57

Credit,” Federal Register 76 (August 17, 2011):
50935, htep://www.gpo.gov/fdsys/pkg/FR-2011-
08-17/pdf/2011-20728.pdf.

271. Adler and Cannon.
272.LR.C. § S000A(e)(1)(A).
273.1.R.C. § S000A(e)(1)(B).

274.Based on the Idaho Health Freedom Act.
IpAHO CODE ANN. § 39-9001, http://www.legis
lature.idaho.gov/legislation/2010/H0391Book
mark.htm. Additions in italics.

275.See 42 U.S.C. § 18115. (“No individual, com-
pany, business, nonprofit entity, or health insur-
ance issuer offering group or individual health
insurance coverage shall be required to partici-
pate in any Federal health insurance program
created under this Act .. . or in any Federal health
insurance program expanded by this Act . .. and
there shall be no penalty or fine imposed upon
any such issuer for choosing not to participate in
such programs.”)




Cato Institute

Founded in 1977, the Cato Institute is a public policy research foundation dedicated to
broadening the parameters of policy debate to allow consideration of more options that are
consistent with the traditional American principles of limited government, individual liberty,
and peace. To that end, the Institute strives to achieve greater involvement of the intelligent,
concerned lay public in questions of policy and the proper role of government.

The Institute is named for Cato’s Letters, libertarian pamphlets that were widely read in
the American Colonies in the early 18th century and played a major role in laying the philo-
sophical foundation for the American Revolution.

Despite the achievement of the nation’s Founders, today virtually no aspect of life is free
from government encroachment. A pervasive intolerance for individual rights is shown by
government’s arbitrary intrusions into private economic transactions and its disregard for
civil liberties.

To counter that trend, the Cato Institute undertakes an extensive publications program that
addresses the complete spectrum of policy issues. Books, monographs, and shorter studies
are commissioned to examine the federal budget, Social Security, regulation, military spend-
ing, international trade, and myriad other issues. Major policy conferences are held through-
out the year, from which papers are published thrice yearly in the Cato Journal. The Institute
also publishes the quarterly magazine Regulation.

In order to maintain its independence, the Cato Institute accepts no government fund-
ing. Contributions are received from foundations, corporations, and individuals, and other
revenue is generated from the sale of publications. The Institute is a nonprofit, tax-exempt,
educational foundation under Section 501(c)3 of the Internal Revenue Code.

CATO INSTITUTE
1000 Massachusetts Ave., N.W.
Washington, D.C. 20001
WWW.Cato.org






$10.00

Also from the Cato Institute

Replacing Obamacare: The Cato Institute
on Health Care Reform

EDITED BY MICHAEL F. CANNON AND MICHAEL D. TANNER

R [ P [AE ‘ N G he Cato Institute has been a leader in educating the American
people on how the Affordable Care Act—Obamacare—jeopardizes
individual freedom, democracy, and health care reform. This spe-

cially created e-Book, representing the best of Cato’s work on Obamacare,
THE CATO INSTITUTE ON contains the work of over a dozen national experts who have dedicated their
HEALTH CARE REFORM professional lives to enabling effective health care reforms.

Focusing on how free markets can make health care better, more afford-
able, and more secure, Replacing Obamacare explains why the law should be
ooy T M il repealed and what reforms should be put in its place. By the book’s conclu-
sion, you will understand why pursuing the solid, proven solutions set forth
in Replacing Obamacare will lead to real health care reform.

$3.99 = EBOOK ONLY

The New Health Care Law’s Effect on State
Medicaid Spending: A Study of the Five
Most Populous States

BY JAGADEESH GOKHALE

he Patient Protection and Affordable Care Act increases state
government obligations for Medicaid by expanding eligibility and

introducing an individual health insurance mandate for all U.S.

L

citizens and legal permanent residents. This study estimates and compares THE NEW HEALTH
the potential increases in Medicaid expenditures that result from the new Act DCNAIS%ETAL%“K;SE%T&C]TD
by the five most populous states—California, Florida, Illinois, New York, and SPENDING
Texas—and illustrates how the states’ Medicaid burdens are considerably & STUDY OF THE FIVE MOST POPULDUS UL.S, STATES
larger than reported elsewhere. JAGADEESH GOKHALE

$10 = PAPERBACK

AVAILABLE ONLINE AT CATO.ORG/STORE, OR AT 800.767.1241, AND AT AMAZON.COM.

INSTITUTE

1000 Massachusetts Avenue, N.W. « Washington, D.C. 20001 « www.cato.org



