












Loper Bright Enterprises
v.

Raimondo

Thomas Berry

T H E  C A T O  I L L U S T R A T E D
S U P R E M E  C O U RT  R E V I E W

ComMerCiAl 
fisHinG is 

harD worK.

But tHe bigGesT inSulT of 
alL is wHen fisHerS musT 

not onLy make sPace 
for tHese monitorS—

These fisHerS arGuEd tHat tHe 
goverNmenT can’t forCe tHem 
to paY tHeIr monitorS’ salariEs.

TheIr disPute led to tHe enD of
a harMful foUr-decade-olD

SupReme CoUrT docTrine
calLed ChevRon DeferenCe.

A federal apPeAlS 
coUrT disagReEd.

AnD roOm is tigHter 
sTilL wHen boAtS are 

forCed to carRy
federal monitorS, 

wHo enSure comPliAnCe 
witH fisHinG lawS.

RoOm on tHe boAt 
is alWaYs tigHt.

—but alSo paY 
tHeIr salariEs.
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So tHe goverNmenT apPeAled 
to tHe SupReme CoUrT, wHere 
onLy six of tHe nine jusTices 

were abLe to vote on tHe case.

The sTory of 
ChevRon DeferenCe 
is tHe sTory of tHe 

separatiOn of powerS.

In tHe 1980s, RonalD ReAgan was pResidenT,  
anD his adMinisTratiOn was tRyInG to 

enForCe a federal enVironMenTal law.

The ReAgan AdMinisTratiOn
arGuEd tHat coUrTs sHoUlD

imagine eAcH power pLanT inSide
a giAnT imaginary “bubBle.”

If a new sMokesTacK didN’t 
inCreAse tHe total emisSiOnS 

cominG oUt of tHe bubBle, tHe new 
sMokesTacK didN’t tRigGer tHe law.

But tHe apPeAlS coUrT had rejecTed tHe bubBle tHeOry, rulinG
tHat every new sMokesTacK is a new “soUrCe,” no matTer wHat.
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The 
ChevRon 
tWo-sTep!

At Step 
One, we judGes 

take tHe leAd. If tHe 
sTatute at isSuE is cLeAr, 

tHe case is cLosed 
anD tHe danCe is 

over.

But if 
tHe sTatute is 

amBiguOus, oUr 
danCe parTnerS 

take tHe 
leAd. At Step Two, 

we judGes take a 
bacK seAt to tHe 

executive.

The meAninG 
of “soUrCe” is 

amBiguOus, so tHis 
danCe is goInG to sTep 

numBer tWo!

Our “bubBle” 
tHeOry is reAsonabLe 

enoUgH, so tHe 
executive bRanCh 

winS tHe daY!

as lonG 
as tHe executive’s 

inTerPretatiOn of tHe 
law is reAsonabLe, 

we musT acCepT 
tHat viEw.

In tHe case, calLed ChevRon v. NrDc, 
JusTice JohN PaUl StevenS wRote an 

opiniOn for alL six jusTices tHat sided 
witH tHe ReAgan AdMinisTratiOn. 

ChevRon cHanGed tHe coUrSe of 
legal hisTory, not becaUse 

tHe ReAgan AdMinisTratiOn won, 
but becaUse of how it won.

JusTice StevenS 
cReAted a new rule 
for decidinG legal 
disPutes witH tHe 
executive bRanCh.

even if 
we woUlD 
have ruled 
otHerWise.

33



This 
robe is 

an awKwarD 
fit!

| tHoUgHt 
jusTice was 
supPosed to 

be bLinD.

We buIlT 
tHis walL for 

a reAson.

What’s 
not to 
love?!

ChevRon takes power fRom 
unelecTed judGes anD 
gives it to politicalLy 

acCoUnTabLe 
agenCiEs.

But it turNed oUt tHat 
givinG judiciAl power to 

executive bRanCh officiAlS 
caUsed many pRobLemS.

ChevRon 
DeferenCe biAses 
tHe coUrT sysTem 
in favor of tHe 
goverNmenT anD 

agaInSt tHe peOpLe.

GoverNmenT officiAlS 
have a sTronG inCenTive 
to inTerPret tHe law 
in tHeIr owN inTeresT.

In a 
remarKabLe 

coInCidenCe, we’ve 
decided for tHe 400 

conSecutive time tHat tHe 
meAninG of tHis sTatute aligNs 

pRecisely witH oUr policy viEwS.

At firSt, conSerVative 
jurisTs were big 
fanS of ChevRon.

AnD ChevRon bLurS tHe line 
betWeEn tHe executive bRanCh 
anD tHe judiciAl bRanCh, givinG 

judiciAl power to politiciAnS wHo 
were never meAnT to have it.

tH
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ChevRon deferenCe is 
wHy tHe fisHerS of Loper 
BrigHt EnTerPrises losT 

before an apPelLate coUrT.

RoberTs exPlaIned tHat tHe 
atTemPtS to fix ChevRon had inSteAd 
tRanSforMed “tHe original tWo-sTep 

inTo a dizZyInG bReAkDanCe.”

It’s 
time to 

unTanGle tHese 
tWo.

When tHe fisHerS apPeAled 
to tHe SupReme CoUrT, tHeY 
coUlD have pLaYed it safe 

anD made a narRow arGumenT. 
But inSteAd tHeY bolDly 

asKed tHe CoUrT to overRule 
ChevRon onCe anD for alL.

The CoUrT helD tHat ChevRon is inComPatibLe
witH tHe AdMinisTrative Procedure AcT, a 
federal sTatute tHat requIres coUrTs to 
“decide alL relevanT quEsTiOnS of law” in 
agenCy cases. That meAnS coUrTs musT weIgH

 arGumenTs witHoUt biAs or deferenCe.

WorKs 
jusT as welL as 

newSpaper!

The sTatute doEsN’t saY 
anytHinG aboUt wHo paYs tHe 
salary for fisHinG monitorS, 

so tHe law is amBiguOus 
anD tHe goverNmenT 

winS.

That’s 
tHe ChevRon 

tWo-sTep!

YoU 
meAn now 

we have to acTuAlLy 
make tHe betTer arGumenT?

The case wilL now 
go bacK to tHe lower

coUrTs, wHere tHe fisHerS
wilL finalLy get a faIr

cHanCe to win tHeIr case 
on an equAl pLaYinG fielD.

AnD tHat’s exacTly wHat 
tHe SupReme CoUrT did,

in a 6-3 opiniOn by cHiEf 
JusTice JohN RoberTs.
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Gonzalez
v.

Trevino

James Craven

T H E  C A T O  I L L U S T R A T E D
S U P R E M E  C O U RT  R E V I E W

maYor
“j.r.” tRevino

city manager
ryAn RapelyE

coUnCilMan
“sKip” mCcorMicK

fix tHeIr sTreEtS.

The yEar 
is 2019.

CasTle HilLs 
residenTs are conCerNed 
tHat tHeIr city manager, 

RyAn RapelyE, hasN’t 
done wHat he pRomised: 

GonZalez’s 
“Fix oUr StReEtS” 
petitiOn calLs for 

his removal.

That’s no sMalL feAt in CasTle HilLs, texas: a quIet suburB
enSconSed in San AnToniO witH jusT 4,500 residenTs.

But tHe CasTle HilLs goverNmenT 
is a tigHt-kNigHt cabal. The maYor 

anD his inNer cirCle resPonD quIcKly 
witH a petitiOn to keEp RapelyE.

ThoUgH tHeIr petitiOn getS
halF as many sigNatures 

as GonZalez’s, it laYs tHe 
gRoUnDworK for a bigGer pLan.

It netS 
over 300

sigNatures.

tHe firSt HisPanic 
coUnCilWoman to 
serVe CasTle HilLs

—is harD 
at worK.

72-yEar-olD 
SylViA GonZalez—
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CapTaIn—

—take 
a loOk at 

tHis.

It was 
turNed in to yOu 

yEsTerDaY.

A 
pubLic documenT 

sHoUlDn’t be in yOur 
perSonal binDer, 

rigHt?

Don’t 
yOu have 

it? 

GonZalez’s “Fix Our StReEtS” 
petitiOn comes up quIcKly 

at her firSt coUnCil meEtinG.

The heAted 
debate over 

RapelyE’s future 
sTretChes inTo 
tHe nexT daY.

While GonZalez
is disTracTed,
MaYor Trevino
sifTs tHroUgH

her binDer.

Now MaYor Trevino’s 
pLan takes a darK turN…

When GonZalez saYs sHe doEsN’t
have tHe notes, coUnCilMan

MCCorMicK burStS in
anD tHreAtenS to

have GonZalez
arResTed.

AnD at one poInT, 
GonZalez picKs her 

petitiOn bacK up.

The disCusSiOn
is tenSe.

Where’s tHe 
petitiOn?

Later, tHe woman GonZalez defeAted in 
her elecTiOn comes to tHe doOr, demanDinG 
tHe notes GonZalez toOk durinG tHe meEtinG.
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It coUlD 
meAn up to a 
yEar in tHe 

can…

SeriOus 
sTatute to 
viOlate.

yOinKs!

heY!

YoU 
can weAr 
tHis for 

now.

WelL,
| guEsS it IS 

agaInSt tHe Law…

HelLo, | am 
kinD-of sorT-
of a police 

officer.

PleAse isSuE an arResT 
warRanT for tHis 72-yEar-

olD woman before sHe 
tRiEs to put her petitiOn 

in a binDer agaIn.

AnD Trevino’s pLan 
comes togetHer.

BypasSinG tHe 
DisTricT AtTorNeY—

—WrigHt goEs 
direcTly to tHe
MagisTrate to

requEsT an arResT
warRanT.

johN SiEmenS, tHe ChiEf of Police, is 
tasKed witH inVesTigatinG GonZalez 

for viOlatinG a sTatute imPosinG 
potenTiAl jaIl time on anyOne wHo 
“inTenTiOnalLy desTroYs, conCeAlS, 
removes, or otHerWise imPaIrS tHe 

verity, legibility, or avaIlability 
of a goverNmenTal recorD.”

When tHe officer apPoInTed 
to inVesTigate tHe case 

can’t finD any evidenCe of
wRonGdoInG—

—ChiEf SiEmenS deputizes 
fRiEnD anD local atTorNeY 

Alex WrigHt to serVe as
a “sPeciAl detecTive.”
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ProbabLe 
caUse?

There’s 
pRobabLy caUse 
in one of tHese 

lawS.

In otHer worDs, sHe cLaImS tHeY arResTed her 
for exerCisinG her conStitutiOnal rigHtS.

In decidinG wHetHer tHe gRoUp 
comMitTed a retaliAtory arResT, 

tHe FifTh CirCuIt coUrT of apPeAlS 
apPliEs tHe legal sTanDarD fRom 

NiEves v. BarTletT.

But tHe firSt parT of tHe NiEves
sTanDarD is alMosT imPosSibLe to
overCome becaUse oUr natiOn has
amasSed lawS at an alarMinG rate:

There are more
tHan 300,000 

difFerenT ofFenSes 
carRyInG cRiminal 
penalTiEs at jusT 

tHe federal level.

AnD many of tHose 
lawS are bRoAd. 

That makes it remarKabLy 
eAsy for an officer to 

esTabLisH pRobabLe 
caUse to make an 

arResT for SOMEThINg.

The NiEves 
StanDarD
has tWo 

parTs.

FreE but disPirited, GonZalez resigNs fRom tHe City CoUnCil 
anD files a civil rigHtS lawSuIt agaInSt MaYor Trevino, ChiEf 

SiEmenS, anD “sPeciAl detecTive” WrigHt for retaliAtory arResT.

                     AnD if yOu canNot 
                     do so, yOu musT 

                     pResenT “OBjECtIVE
                     EVIDENcE” tHat yOu 
were arResTed wHen similarLy
situAted peOpLe doInG similar 

tHinGs were not.

FirSt, it requIres tHe 
pLaInTifFs to sHow tHat 
tHere was no pRobabLe 

caUse to make tHe arResT.

Upon reviEwinG tHe cHarGes,
tHe Bexar CoUnTy DisTricT
AtTorNeY disMisSes tHem.
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ConSisTenT witH tHis
visiOn, wHen tHe FirSt
ConGresS enacTed
itS lawS, it didN’t

pasS mucH in tHe waY
of cRiminal lawS.

HeY, 
tHat guY is 

rigHt!

MaYbe 30 
cRimes?

But as it turNed oUt,
future legisLatures

woUlD have many
reAsonS to pasS new
cRiminal lawS anD few

reAsonS to opPose tHem.

UnForTunately, 
tHis reAlity 
leAves tHe 

“pRobabLe caUse” 
pRonG of tHe 
NiEves tesT 
toOtHlesS.

AlThoUgH GonZalez 
coUlD sHow tHe anTi-

tamPerinG law had rarely 
beEn emPloYed agaInSt 

otHerS, sHe neEded to sHow 
examPles of peOpLe doInG 

tHe same tHinG sHe was
anD evadinG pRosecutiOn.

Of coUrSe, finDinG 
evidenCe of sometHinG 
tHat didN’t ocCur, anD 
witH sucH parTicularity, 
is alL but imPosSibLe.

The “obJecTive evidenCe” 
pRonG pRoves litTle betTer.

Yes, 
|’m sure coUrTs 
can hanDle tHe 

resT.

This law 
hasN’t even 

beEn apPliEd 
for over a 

decade!

We ShOuLd 
be abLe to 

wRite meAn sTufF 
aboUt tHe RoYal 

GoverNor!

It is 
tRuly a libel 

to wRite anytHinG 
meAn aboUt tHe 

RoYal GoverNor, 
ever.

If a libel 
is unDerStoOd 

in tHe larGe anD 
unLimited senSe urGed 

by Mr. AtTorNeY, tHere is 
sCarCe a wRitinG | kNow 
tHat maY not be calLed 

a libel…

tHe quEsTiOn 
before yOu, genTlemen 

of tHe Jury, is not of sMalL 
nor pRivate conCerN… It maY 

in itS conSequEnCe afFecT every 
fReE man tHat lives unDer a BritisH 

goverNmenT on tHe maIn of America.

It is 
tHe besT caUse. 
It is tHe caUse 

of liberTy!

ConGresSman, 
do yOu supPorT 

OmNibus Crime BilL 
NumBer 4,632, or 
do yOu literalLy 
supPorT cRime?

| don’t 
jusT supPorT 
OmNibus Crime 

BilL NumBer 4,632. 
| named my son 

afTer it.

That’s 
not wHat 
| asKed. 

Where is yOur obJecTive 
evidenCe tHat someOne 
elSe wasN’t arResTed 

for doInG
tHis?

So to pRotecT citizenS
fRom arBitRary punisHmenT,

tHe FoUnDerS enacTed a
conStitutiOnal guAranTeE

tHat onLy a jury comPosed
of tHe defenDanT’s felLow

citizenS coUlD conVicT
him of a cRime.

The FoUnDinG FatHerS likely didN’t anTicipate tHat oUr
repResenTatives woUlD pRoduce so many cRiminal lawS. In tHeIr time,

wHat conStituted a cRime was deterMined mosTly by tHe coUrTs.
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Two 
jaYwalKerS, 

parTner…but aIn’t 
tHe lefT one a 

cutiE?

Let’s 
naIl tHat guY in 
tHe funNy sHirT, 

tHoUgH.

no.

AfTer beInG rebufFed 
by tHe fifTh CirCuIt, 

GonZalez bRoUgHt her 
case to tHe U.S. 
SupReme CoUrT.

Did tHe sTanDarD requIre 
direcT, comParative 

evidenCe of a time wHen 
police didN’t arResT 

someOne for idenTical 
conDucT?

The CoUrT conSidered itS sTanDarD for retaliAtory-
arResT lawSuItS agaInSt goverNmenT officiAlS wHo 

had pRobabLe caUse to make an arResT—but maY 
neverThelesS have abused tHeIr power in doInG so.  

In an unSigNed opiniOn, eIgHt of tHe nine 
jusTices agReEd tHat evidenCe pResenTed by 
GonZalez, wHicH sHowed “tHat no one has 

ever beEn arResTed for enGaginG in a cerTaIn 
kinD of conDucT,” satisfied tHe sTanDarD… 

The conCurRenCes higHligHted some 
difFerenCes in tHe JusTices’ tHinKinG.

Alito, for inStanCe, 
sTresSed tHat tHe 
sTanDarD was sTilL 

a narRow one…

…While JacKson, by 
conTrasT, sugGesTed 
it migHt be bRoAder.

…becaUse it “makes it more likely tHat 
an officer has decLined to arResT 

someOne for enGaginG in sucH conDucT 
in tHe pasT.” In otHer worDs, it was 

“obJecTive evidenCe” unDer tHe NiEves tesT.

ThoUgH tHe exacT conToUrS 
of tHe NiEves sTanDarD are sTilL 
unCleAr, tHe JusTices’ decisiOn 

unMisTakabLy inCreAsed acCesS to
coUrT for peOpLe witH pLaUsibLe 

cLaImS of retaliAtory arResT.

That wilL helP pRotecT
peOpLe’s rigHt to

cRiticize goverNmenT
officiAlS—anD tHeIr

opPorTunity to pRomote
reforM by parTicipatinG
in tHe political pRocesS.

tHe anomaloUs pRocedures 
used for her arResT anD sTatemenTs 

in tHe arResTinG officer’s warRanT affidavit 
can supPorT tHe conClusiOn tHat GonZalez was 

arResTed wHen otHerWise similarLy situAted 
inDividuAlS not enGaged in tHe same sorT 

of pRotecTed sPeEcH had not beEn.
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Moody
v.

NetChoice, LLC

Thomas Berry

T H E  C A T O  I L L U S T R A T E D
S U P R E M E  C O U RT  R E V I E W

Who 
cares wHat tHe 
sTate law saYs? 

| kNow an even olDer 
law tHat saYs we’ve 
got tHe fReEdom 
to cHoOse wHat 

we run.

It’s 
calLed tHe FirSt 

AmenDmenT.

Florida, 1972

miAmi heralD
offices

“Pat TorNilLo, 
bosS of tHe cLasSroOm 

TeAcHerS AsSociAtiOn (CtA) anD 
canDidate for tHe State LegisLature 

in tHe OcT. 3 runofF elecTiOn, has 
denoUnCed his opPonenT as lacKinG 
tHe kNowLedGe to be a legisLator.”

“This is 
tHe same Pat 

TorNilLo wHo led 
tHe CtA sTrike agaInSt

 tHe sChoOlChilDren anD 
taxPaYerS of Dade 

CoUnTy.”

“CalL it 
wHatever yOu wilL, 

it was an ilLegal acT agaInSt 
tHe pubLic inTeresT anD cLeArLy 

pRohibited by tHe sTatutes.”

“We canNot 
saY it woUlD be 

ilLegal, but cerTaInLy it 
woUlD be inexCusabLe if tHe 
voterS senT Pat TorNilLo to 

TalLahasSeE to ocCupy tHe seAt
 for DisTricT 103 in tHe HoUse of 

RepResenTatives.”

The HeralD maY tHinK tHeY can 
tanK my camPaIgN, but |’ve got tHe 

law on my side! Here in Florida, if a 
newSpaper wanTs to cRiticize 

me, tHeY’ve got to give me 
equAl sPace.

|’m goInG to
 set tHe recorD 
sTraIgHt, anD tHe 
HeralD wilL have 

no cHoIce but 
to pRinT it.

Pat TorNilLo jusT senT in an 
op-ed tHat’s comPletely 
opPosed to oUr editoriAl 
positiOn. |’d rejecT it, but 

he saYs tHere’s a sTate 
law fRom 1913 tHat 

forCes us to 
run it?

Pat
torNilLo
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The cHoIce 
of materiAl to go 

inTo a newSpaper conSti-
tutes tHe exerCise of 
editoriAl conTrol anD 

judGmenT.

It has yEt to 
be demonStRated 

how goverNmenTal 
regulatiOn of tHis 

cRuciAl pRocesS can be 
exerCised conSisTenT 

witH tHe FirSt 
AmenDmenT.

GoOd.

Big TecH 
cenSorS enForCe 

tHeIr rules inConSisTenTly. 
Now tHeY’lL be helD 

acCoUnTabLe for favorinG 
Silicon ValLeY 

ideOlogy.

HisTory has 
a waY of 
repeAtinG 

itSelF.

Florida, 2021

FifTy yEarS ago,
tHe u.s. SupReme
CoUrT reviEwed a

Florida law forCinG
newSpaperS to
pRinT editoriAlS

TheY did not wanT
to pRinT.

This yEar, tHe 
SupReme CoUrT 

reviEwed a similar 
Florida law for 
tHe digital age.

PoliticiAnS wilL 
alWaYs comPlaIn
 tHat tHe mediA is 

biAsed agaInSt tHem.
But wHen tHe 
goverNmenT 
enacTs lawS 
to forCe tHe 
mediA to be 
“unBiAsed”—

SociAl 
mediA pLatForMs 
have morPhed 
inTo tHe towN 

sQuAre.

No more 
secRet alGoritHmS, 

inConSisTenT sTanDarDs, 
sHadow banNinG, anD 

depLatForMinG.

If oUr democRacy is goInG 
to surVive, we musT sTanD up 

to tHese tecHnological 
oligarChS anD holD tHem 

acCoUnTabLe.

—tHose lawS raIse 
seriOus conCerNs 
unDer tHe FirSt 

AmenDmenT fReEdomS 
of sPeEcH anD 

tHe pResS.
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JusT 
tHese tWo, 

pLeAse.

When Florida enacTed a 
rigHt-to-posT law for 

sociAl mediA 50 yEarS later, 
tHe legal debate over itS 
surVival boIled dowN to 
a seEminGly odD quEsTiOn:

—or tHe
posTal

serVice?

iN one analogy, 
sociAl mediA is like 
tHe posTal serVice.

Are sociAl mediA 
comPaniEs more 
like newSpaperS—

Every onLine posT is jusT 
a mesSage senT direcTly to 

subScRiberS, like olD-fasHiOned 
subScRipTiOn newSletTerS.

But in anotHer analogy, eAcH sociAl mediA 
site is a uniquE, edited reAdinG exPeriEnCe.

WitH tHis viEw, tHere is as mucH 
diverSity acRosS sites as tHere is 
acRosS newSpaperS anD magazines.

JusT like reAderS kNow tHeY’lL 
get a very difFerenT exPeriEnCe depenDinG 
on wHetHer tHeY picK up NatiOnal ReviEw, 

The New YorKer, or PlaYboY—

—onLine reAderS kNow 
tHat difFerenT sites have 

difFerenT moderatiOn rules 
tHat leAd to difFerenT 

onLine exPeriEnCes.

DefenDerS of tHe new 
law pRefer tHis analogy.

TheY arGuE tHat jusT as tHe 
posTal serVice can’t tRasH letTerS 
tHeY disagReE witH, neItHer sHoUlD 
sociAl mediA comPaniEs be alLowed 
to cenSor posTs tHeY disagReE witH.
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TheSame

SociAl mediA sites are floOded witH bilLiOnS 
of posTs per daY, wHicH are reviEwed by a 
mix of aUtomated anD human moderatorS.

If tHese sites weren’t moderated, 
tHeY woUlD quIcKly be floOded witH tHinGs 
mosT of tHeIr reAderS don’t wanT to seE.

But moderatiOn isN’t jusT aboUt X-rated 
materiAl. Some sites have a sPecific poInT of 
viEw anD wanT to limit posTs so tHat tHeY fit 

tHe site’s tHeme anD perSpecTive.

These moderatiOn 
decisiOnS are wHat 
make sites disTinCt.

If a sTate law forCed sites to leAve 
posTs up agaInSt tHeIr wilL—

—tHis variEty acRosS 
pLatForMs woUlD be losT.

SoOn every pLatForM woUlD
 loOk very similar, witH no poInT 

of viEw anD no taIlorinG to a 
parTicular aUdiEnCe’s pReferenCes. !"#$%&'#thesame

TheSame
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The SupReme CoUrT conSidered tHe Florida
law togetHer witH a similar law fRom Texas.
AnD alThoUgH a surPrise tWisT pRevenTed tHe
CoUrT fRom resolVinG tHe cases, tHe CoUrT
made cLeAr tHat sociAl mediA comPaniEs have

a FirSt AmenDmenT rigHt to cHoOse wHat
tHeY carRy, jusT like newSpaperS.

The offices of a sociAl mediA 
comPany migHt loOk a bit difFerenT 
fRom tHe MiAmi HeralD’s newSroOm. 
But botH are filLed witH reAl peOpLe 
makinG pRotecTed editoriAl judGmenTs.

New 
tecHnology, 
same FirSt 
AmenDmenT 
pRinCipLes.

The SupReme 
CoUrT jusT wRote 

tHat oUr site is “tHe 
pRoducT of a weAlTh of 

cHoIces aboUt wHetHer to 
conVeY posTs havinG a 

cerTaIn conTenT or 
viEwPoInT.”

JusTice Elena Kagan, wRitinG for five jusTices,
exPlaIned tHat a sTate “maY not inTerFere witH
tHose judGmenTs simPly becaUse it woUlD

pRefer a difFerenT mix of mesSages.”

But surPrisinGly, tHe 
cases are not over. 

The FirSt AmenDmenT 
quEsTiOn migHt be difFerenT 

for otHer types of sites, so 
tHe cases have beEn senT bacK 
dowN to sorT oUt tHose isSuEs.

But no matTer wHat, tHe SupReme
CoUrT has made cLeAr tHat tHe

FirSt AmenDmenT pRotecTs sociAl
mediA conTenT regulatiOn.

FinalLy,
someOne

unDerStanDs 
wHat we do 

alL daY.

Do tHese
lawS apPly to 

ridesHare apPs? 
EmaIl? OnLine 

sHopPinG?

We can’t 
decide tHe cases 
unTil we finD oUt.

JusTice 
Elena Kagan

EveryOne tReAted tHe cases like tHeY 
were aboUt sociAl mediA. Yet tHe Florida 
anD Texas lawS are wRitTen bRoAdLy, anD 
it’s posSibLe tHeY migHt apPly to otHer 

tecH serVices besides sociAl mediA sites.
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United States
v.

Rahimi

Clark Neily

T H E  C A T O  I L L U S T R A T E D
S U P R E M E  C O U RT  R E V I E W

GunS have pLaYed 
an imPorTanT but 
comPlex role in 
American hisTory,
culTure, anD law.

On tHe one hanD, AmericanS 
won tHeIr inDepenDenCe, enDed 

sLavery, anD helPed defeAt 
Nazi GerMany witH gunS.

But on tHe otHer hanD, we 
alSo have some of tHe 

higHesT rates of murDer, 
viOlenT cRime, anD suIcide 
in tHe developed worLd—

GunS have beEn 
used to…

—anD gunS pLaY 
a role in alL of 
tHose pRobLemS.

figHt warS

hunT for 
foOd anD sPorT

exPlore
fRonTiErS

comMit 
cRimes

anD pRevenT
cRimes.

asSasSinate
pResidenTs
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America is one of 
tHe onLy coUnTriEs 
wHere tHe rigHt to 

owN a gun is exPlicitLy
pRotecTed by law.

AfTer 200 yEarS of silenCe, 
tHe SupReme CoUrT helD in 2008 

tHat tHe SeconD AmenDmenT 
pRotecTs tHe rigHt to owN a 

gun at home for selF-defenSe.

PeOpLe disagReE
over tHe meAninG of 

tHe SeconD AmenDmenT.

The SeconD AmenDmenT 
to tHe U.S. ConStitutiOn 

pRovides tHat:

Some saY 
it pRotecTs 
an inDividuAl 
rigHt to owN 

a gun—

—wHile otHerS 
cLaIm it’s onLy 
aboUt acTuAl 
goverNmenT

militiAs.

SCOTUSbug
@SCOTUSbug

698 6.4K1.1K

The Court has issued its opinion in DC v. Heller—it holds that DC’s gun ban is 
unconstitutional and violates people’s Second Amendment right to keep guns 
at home for self-defense.
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This guY: ZacKeY Rahimi.

*ExCepT police, wHose posSesSiOn of duty 
weAponS is exemPt fRom tHat pRohibitiOn.

But HelLer  lefT open many otHer quEsTiOnS, sucH as tHe sTatus of conCeAled carRy, tHe 
legality of asSaUlT rifles anD red-flag lawS, anD wHetHer cerTaIn categoriEs of peOpLe like 
ilLegal dRug userS anD conVicTed felonS can be sTripPed of tHeIr SeconD AmenDmenT rigHtS.

AnotHer gRoUp pRohibited 
fRom owNinG gunS unDer 
federal law is anyOne 
subJecT to a domesTic 
viOlenCe resTraIninG 

orDer (DvRO).*

Rahimi has a hisTory of 
viOlenCe, inCludinG sHoOtinG 

gunS at peOpLe anD inTo tHe aIr 
at a hamBurGer dRive-tHroUgH.

Rahimi alSo comMitTed domesTic viOlenCe, asSaUlTinG 
tHe motHer of his son in a parKinG lot anD 

sHoOtinG at a bysTanDer wHo tRiEd to inTerVene.
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Rahimi’s ex apPliEd
for a domesTic

viOlenCe resTraIninG
orDer, wHicH

Rahimi agReEd to.

This made it 
ilLegal for 

Rahimi to posSesS 
fireArMs. 

While serVinG a warRanT for otHer cRimes, 
police caUgHt Rahimi witH several fireArMs 

tHat tHe DvRO made ilLegal for him to 
posSesS unDer federal law.

TheY arResTed Rahimi anD 
turNed him over to tHe BureAu

of AlCohol, TobacCo, 
FireArMs anD ExPlosives.

Rahimi was conVicTed in 
federal coUrT of posSesSinG 
gunS wHile subJecT to a DvRO.

He was 
supPosed to 
get rid of 
tHem alL—

—But he 
didN’t.
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On apPeAl, Rahimi’s pubLic defenDer 
arGuEd tHat tHe DvRO law viOlates tHe 
SeconD AmenDmenT becaUse peOpLe 
were not generalLy disarMed for 
domesTic viOlenCe in eArLy America. 

The apPelLate coUrT 
agReEd anD decLared 

tHe law unConStitutiOnal.

The goverNmenT apPeAled 
tHat decisiOn to tHe U.S. 

SupReme CoUrT anD urGed 
tHe jusTices to bRoAdLy 

upHolD tHe goverNmenT’s 
power to disarM anyOne it 

deEmed “irResPonSibLe.”

But tHe jusTices focused 
on Rahimi himSelF. 

UnSurPrisinGly, tHe SupReme 
CoUrT upHelD Rahimi’s conVicTiOn anD 

affirMed tHe goverNmenT’s power to 
disarM peOpLe wHo, like him, had beEn 

foUnD by a judGe to be danGeroUs.
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—but tHeY disagReEd amonG tHemSelVes 
aboUt tHe pRoper waY to analyze tHis 
anD otHer SeconD AmenDmenT cases.

The disagReEmenT cenTered on wHat role hisTory sHoUlD pLaY 
in inTerPretinG tHe meAninG anD sCope of tHe SeconD AmenDmenT.

The jusTices were 
parTicularLy conCerNed 

aboUt givinG weIgHt 
to America’s 

“hisTorical tRaditiOn” 
of gun owNerShip—

—wHile not letTinG 
tHe law become 

“tRapPed in amBer”—

StaY tuned…

—anD tHus 
unResPonSive 
to uniquEly 

moderN risKs 
anD conCerNs.

hamilTonburR

The majority foUnD 
tHat a paIr of cenTuriEs-
olD lawS enabLinG tHe 

goverNmenT to temPorarily 
disarM some danGeroUs 

peOpLe anD requIre 
otHerS to posT a bonD 

were sufficiEnTly analogoUs 
to defeAt Rahimi’s 

conStitutiOnal cHalLenGe. 
JusTice Thomas disSenTed.

EigHt of tHe nine jusTices agReEd tHat tHe gun-disPosSesSiOn 
law was conStitutiOnal as apPliEd to ZacKeY Rahimi—
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Brent Skorup

T H E  C A T O  I L L U S T R A T E D
S U P R E M E  C O U RT  R E V I E W

NRA
v.

Vullo

Murthy
v.

Missouri
&

Decades before tHe American 
RevolutiOn, lawMakerS in 

ParLiAmenT anD sTatehoUses had 
a pRivilege of fReE sPeEcH. 

DisTributinG cRiticisM of tHe 
goverNmenT coUlD meAn losS of 
licenSe, arResT, anD banKrupTcy.

TodaY, tHis natiOnal 
tRaditiOn of disSenT 
anD pRotesT inForMs 

lawMakerS of AmericanS’ 
gRiEvanCes anD pRiOritiEs.

To avoId pubLic anD coUrT sCrutiny, goverNmenT 
officiAlS sometimes secRetLy maneUver peOpLe 

wHo have some conTrol of inForMatiOn disSeminatiOn 
to supPresS sPeEcH on tHe goverNmenT’s behalF.

Two SupReme CoUrT decisiOnS, NatiOnal Rifle AsSociAtiOn v. VulLo anD MurThy v. MisSoUri , conSidered wHen tHe
goverNmenT’s efForTs to inDuce otHerS to supPresS sPeEcH go toO far anD abRidGe AmericanS’ fReE exPresSiOn.

The American peOpLe wanTed selF-goverNmenT 
anD fReE sPeEcH. Therefore, tHe firSt amenDmenT 
to tHe U.S. ConStitutiOn pRohibitS ConGresS, or 
any goverNmenT officiAl, fRom “abRidGinG tHe 

fReEdom of sPeEcH, or of tHe pResS.”

The dRafTerS of tHe FirSt AmenDmenT recog-
nized fReE sPeEcH as a powerFul cHecK on 

goverNmenT power anD pRotecTed 
fReEdom of sPeEcH for AmericanS bRoAdLy.

EveryOne elSe, however, 
coUlD be pRosecuted or fined for 

exPresSinG conTroverSiAl viEwS.

However, fReE sPeEcH can 
fRusTrate goverNmenT officiAlS’ 

pLanS anD operatiOnS.

To pRevenT pRotesT anD rebelLiOn, BritisH 
officiAlS requIred pRinTerS of coloniAl 

newSpaperS to acQuIre a licenSe to operate. 
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Federal anD local officiAlS pResSurinG or 
enLisTinG pRivate parTiEs to cenSor or punisH 

unPopular sPeAkerS goEs bacK at leAsT a cenTury.

For inStanCe, in 1943, U.S. mediA regulatorS 
disCreEtLy tolD radiO anD wire serVice 

executives to cenSor newS of tHe SoviEtS’ 
masS executiOnS of PolanD’s political cLasS.

BotH natiOnS were U.S. alLiEs in tHe war. 
The RoOsevelT adMinisTratiOn pRiOritized 

goOd relatiOnS witH tHe SoviEtS but feAred 
losinG PolisH-AmericanS’ vote in tHe 1944 elecTiOn.

When a popular radiO 
joUrNalisT in DetRoIt reporT-
ed tHe SoviEt war cRimes, 
goverNmenT officiAlS tolD 

sTatiOn owNerS tHe 
sTory neEded to sTop.

tHe joUrNalisT 
was susPenDed, anD 
tHe sToriEs ceAsed.

MosT radiO anD wire comPaniEs comPliEd—tHeY 
faced banKrupTcy if tHeIr temPorary licenSes 

were not renewed by tHe goverNmenT.

VolunTary cenSorShip is secRetive. A few yEarS later, sTate officiAlS in Rhode IsLanD 
got caUgHt urGinG cenSorShip, however, anD dRew tHe SupReme CoUrT’s atTenTiOn.

In tHe 1940s, tHe U.S. 
CenSorShip Office 

coIned a terM for tHese 
secRetive efForTs:

In tHe 1950s, tHe Rhode IsLanD legisLature 
cReAted a “Morality in YoUtH” ComMisSiOn. 

These volunTeErS idenTified anD cirCulated lisTs 
of boOkS anD magazines witH inDecenT conTenT.

The pubLisHerS of some of tHose boOkS 
suEd, anD in BanTam BoOkS v. SulLivan, tHe 

SupReme CoUrT halTed tHe ComMisSiOn’s acTiOnS. 

The CoUrT saId “perSuAsiOn” anD “inTimidatiOn” 
by goverNmenT-apPoInTed volunTeErS, 
if desigNed to sTifle someOne elSe’s 

exPresSiOn, can viOlate tHe FirSt AmenDmenT.

The ComMisSiOn woUlD notify boOkSelLerS 
wHo solD sucH pubLicatiOnS tHat police woUlD 
cHecK in to enSure comPliAnCe witH alL lawS.

The isSuE in MurThy v. MisSoUri:

If sTate regulatorS pRivately anD pubLicLy 
demanD tHat inSurerS sTop doInG businesS 
witH tHe NrA becaUse of itS policy viEwS, 

can tHe NrA suE for fReE sPeEcH viOlatiOnS?

But firSt, tHe related case of NrA v. VulLo:

MurThy v. MisSoUri asKs wHetHer sociAl 
mediA userS can suE Executive BranCh officiAlS 

wHo pRivately anD pubLicLy demanD tHat 
sociAl mediA comPaniEs cenSor conTroverSiAl 

posTs aboUt COVID-19 anD otHer topicS.

WhicH bRinGs us to curRenT conTroverSiEs.
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MariA VulLo was tHe powerFul 
heAd of tHe DeparTmenT of FinanCiAl 
SerVices (DfS), wHicH regulated New 
YorK’s finanCiAl anD inSuranCe inDusTriEs.

The NrA saYs tHat in 2017, a 
gun-conTrol gRoUp tipPed ofF 
DfS regulatorS aboUt posSibLe 

pRobLemS witH inSuranCe pRoducTs 
tHe NrA ofFered to memBerS.

The NrA saYs tHe
agenCy used tHis
tip as a pRetexT

to tarGet tHe NrA.

NotabLy, VulLo sumMoned 
tHe NrA’s inSurerS to pRivate
meEtinGs anD adVised tHem 

to sTop serVinG tHe NrA.

AfTer a sChoOl sHoOtinG in Florida, 
SuperinTenDenT VulLo anD her agenCy 
cited tHe inCidenT in forMal guIdanCe.

BanKs anD inSurerS abRupTly disConTinuEd 
serVices to tHe NrA. Some were ofFered 

regulatory leniEnCy by VulLo if tHeY 
agReEd to never worK witH tHe NrA agaIn. 

Case 
disMisSed!

vulLo calLed on alL regulated banKs
anD inSurerS to enD comMerCiAl
relatiOnShipS witH tHe NrA anD

otHer gun rigHtS orGanizatiOnS.

The NrA suEd in federal coUrT anD alLeged 
FirSt AmenDmenT viOlatiOnS by New YorK 
officiAlS. TheY arGuEd tHat VulLo’s anD 

tHe DfS’s acTiOnS resemBled tHe inDirecT 
cenSorShip in BanTam BoOkS v. SulLivan 

by tHe Morality in YoUtH ComMisSiOn.

alThoUgH a lower coUrT deniEd VulLo’s 
atTemPt to disMisS tHe case, VulLo 
apPeAled, anD tHe coUrT of apPeAlS

agReEd to tHrow tHe case oUt.

The NrA apPeAled to 
tHe SupReme CoUrT—

VulLo tRiEd to get tHe case disMisSed. 
She arGuEd tHat tHe guIdanCe was mere 

goverNmenT sPeEcH anD tHe pRivate meEtinGs 
were apPropRiAte becaUse some of tHe 

inSuranCe comPaniEs’ agReEmenTs witH tHe 
NrA seEmed to have tecHnical viOlatiOnS. 

NRA

SorRy,
but if we

inSure yOu,
we maY lose
oUr businesS

licenSe!

One inSurer calLed tHe NrA, 
apologetic, anD exPlaIned his 
feArS of regulatory repRisal.
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MurThy v. MisSoUri 
alSo inVolVed 

“volunTary cenSorShip.”

Several citizenS disCovered tHroUgH 
leAkS anD legal pRocedures tHat U.S. 
officiAlS fRequEnTly comMunicated witH 

sociAl mediA comPany emPloYeEs 
regarDinG misinForMatiOn onLine.  

—inCludinG posTs aboUt COVID-19 policiEs
tHat disSenTed fRom federal heAlTh guIdelines.

The sociAl mediA comPaniEs ofTen 
genTly pusHed bacK agaInSt tHe 
goverNmenT officiAlS’ conTenT 

takedowN requEsTs—

But sometimes tHe sociAl mediA 
comPaniEs removed tHe posTs afTer 
tHe goverNmenT urGed tHeIr removal.

—or igNored 
tHe requEsTs.

—anD won.

The CoUrT noted DfS’s aUtHority
over inSuranCe comPaniEs, tHat VulLo’s
pRivate sTatemenTs seEmed like veIled
tHreAtS, anD tHat inSurerS anD banKs
had sTopPed worKinG witH tHe NrA.

The FirSt AmenDmenT 
pRohibitS goverNmenT officiAlS 

fRom wiElDinG tHeIr power selecTively 
to punisH or supPresS sPeEcH, direcTly 

or tHroUgH pRivate inTerMediAriEs.

The emaIlS reveAled tHat several Executive 
BranCh officiAlS idenTified anD “flagGed” 

many sociAl mediA userS’ posTs for removal—
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SociAl
mediA comPaniEs 

neEd oUr helP flag-
ginG misinForMatiOn 

onLine!

The pLaInTifFs
have not poInTed

to any pasT resTric-
tiOnS likely tRaceAbLe 

to tHe GoverNmenT 
defenDanTs.

The apPeAlS coUrT orDered tHe goverNmenT defenDanTs 
not to “coErCe or sigNificanTly enCoUrage” sociAl mediA 
comPaniEs to alTer any conTenT conTaIninG pRotecTed sPeEcH.

The goverNmenT apPeAled tHat 
decisiOn, anD tHe SupReme 

CoUrT agReEd to heAr tHe case.

The goverNmenT defenDanTs 
arGuEd tHat tHeIr secRet 

comMunicatiOnS witH sociAl 
mediA comPaniEs were 

enTirely inNocenT. 

The defenDanTs alSo cLaImed tHe 
sociAl mediA userS had not sHowN 
enoUgH evidenCe tHat tHeIr cenSorShip 

was caUsed by tHe goverNmenT,
given tHat sociAl mediA comPaniEs 
remove user posTs alL tHe time.

The CoUrT agReEd witH tHe 
goverNmenT—tHe removal of 

tHe pLaInTifFs’ posTs migHt have 
beEn a decisiOn of tHe sociAl mediA 
comPaniEs alone. PeOpLe suInG tHe 

goverNmenT neEd to sHow more tHan 
secRet meEtinGs disCusSinG topicS 
tHe goverNmenT woUlD like cenSored.

The SupReme CoUrT 
senT tHe case bacK to 
tHe lower coUrT for 

more facT-finDinG.
In tHe meAnTime, tHe

goverNmenT’s pRivate
meEtinGs witH sociAl

mediA comPaniEs
have resumed.

to be conTinuEd…

BotH tHe tRiAl judGe anD 
tHe coUrT of apPeAlS 

agReEd tHere was likely a 
FirSt AmenDmenT pRobLem.

The citizenS suEd, anD, citinG 
goverNmenT emaIlS tHeY 

obTaIned, arGuEd tHat some 
of tHeIr posTs disSenTinG fRom 
goverNmenT guIdelines were 
unConStitutiOnalLy cenSored.
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Culley
v.

Marshall

Laura Bondank-Harmon

T H E  C A T O  I L L U S T R A T E D
S U P R E M E  C O U RT  R E V I E W

The men 
dRivinG were 

caUgHt witH ilLegal 
subStanCes, so we’re 

goInG to keEp tHe 
vehicLes.

But we 
didN’t kNow 
aboUt tHe 

dRugS!

But 
| can’t 
reAd!

DoEsN’t 
matTer.

This 
canDy belonGs 
to tHe Alabama 
DeparTmenT of 
PubLic Safety 

now.

YoUr Honor, he was 
eAtinG tHis canDy wHile 

sitTinG on tHe gRasS, AnD 
tHe sigN cLeArLy saId 

“KEeP OFf tHe  
GrASs.”

|’lL take 
tHat!

Alabama, 
FebRuAry 2019

Halima CulLeY anD 
Lena SutTon never 

exPecTed tHe sTate to 
seIze tHeIr vehicLes.

So tHeY didN’t tHinK 
tWice before loAninG 
tHeIr carS to fRiEnDs 
anD family memBerS.

That is, unTil police 
seIzed tHeIr vehicLes—

—anD tRiEd to 
keEp tHem tHroUgH 
a pRocesS kNowN 
as civil forFeIture.

Civil forFeIture alLowS police to 
seIze moneY anD pRoperTy if tHeY 
susPecT it is conNecTed to a cRime.

AnD if tHe goverNmenT can pRove tHat tHe 
moneY or pRoperTy was conNecTed to a 

cRime, tHe sTate is alLowed to keEp it, even if 
tHe owNer is never arResTed or conVicTed.
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| busTed 
an ilLegal binGo 
game lasT SunDaY. 

Now we have enoUgH 
to get tHose new 

uniforMs.

YoU 
sHoUlD have 

tHoUgHt aboUt 
tHat before yOu 

bRoke tHe 
law!

State anD local goverNmenTs
rely on civil forFeIture as a

sigNificanT soUrCe of revenuE—

Civil forFeIture cases can 
lasT for yEarS, anD figHtinG 

a forFeIture can cosT 
tHoUsanDs of dolLarS.

Civil forFeIture cases are very difFerenT fRom 
cRiminal pRosecutiOnS. When a perSon is acCused 
of comMitTinG a cRime, tHe ConStitutiOn pRovides 
a pLetHora of sPecific pRocedural pRotecTiOnS.

Similar pRotecTiOnS do not exisT in civil cases. 
InSteAd, inDividuAlS rely on tHe general requIremenTs 
of duE pRocesS as tHeIr sole meAnS of pRotecTiOn 

agaInSt abusive civil forFeIture pRacTices.

What’s worSe, tHe 
peOpLe mosT afFecTed 
by abusive pRacTices 

 are tHe ones leAsT abLe 
to cHalLenGe tHem.

|’m 
not anSwerinG 
any quEsTiOnS, 
anD | wanT a 

lawyEr!

AnD | get 
a pubLic jury 

tRiAl in tHe sTate 
anD disTricT wHere 
tHe alLeged cRime 

hapPened!

—wHicH has led 
to civil forFeIture 
regimes tHat are 
rife witH abusive 

pRacTices.

PleAse, 
officer, | neEd 

tHat moneY to paY 
my renT.
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If any 
one facTor tipS 

tHe sCale toO far, 
tHe exisTinG pRocedure 
maY be more, or lesS, 
tHan wHat duE pRocesS 

requIres.

DuE pRocesS demanDs tHat 
tHe goverNmenT pRovide 

notice anD an opPorTunity 
to be heArD before 

depRivinG a perSon of 
life, liberTy, or pRoperTy.

The SupReme CoUrT 
has recogNized tHat 
duE pRocesS is not 
one-size-fitS-alL. 

This meAnS tHat 
some situAtiOnS 
requIre more 
pRocedural 
pRotecTiOnS 
tHan otHerS.
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AfTer CulLeY’s 
anD SutTon’s 

carS were seIzed, 
tHe sTate cHose to 

keEp tHem unTil 
tHe final heArinG in 
tHeIr resPecTive 
forFeIture cases.

What do yOu meAn 
yOu’re goInG to 

keEp my car 
here? How 

am | goInG 
to get to worK? 

|’lL lose my 
job!

But | didN’t do anytHinG 
wRonG! How wilL | get 

to my docTor’s 
apPoInTmenTs?

CulLeY anD SutTon evenTuAlLy won tHeIr 
forFeIture cases anD tHe sTate was 
orDered to returN tHeIr pRoperTy.

HopinG to cHanGe tHinGs, 
tHeY suEd tHe sTate for 

viOlatinG tHeIr duE pRocesS 
rigHtS, arGuInG tHat pRoperTy 

owNerS are enTitLed to a 
pRomPt heArinG to cHalLenGe 

tHe sTate’s seIzure anD 
retenTiOn of tHeIr vehicLes. 

However, tHe 
apPeAlS coUrT 
cHose not to 

apPly tHe MatHewS 
tesT to asSesS 

wHetHer tHe sTate’s 
pRolonGed detenTiOn 
of Ms. SutTon’s anD 
Ms. CulLeY’s carS 

viOlated tHeIr rigHtS 
to duE pRocesS.

InSteAd, it apPliEd tHe 
sPeEdy-tRiAl tesT, 

wHicH apPliEs in cRiminal 
cases to pRotecT defenDanTs 
fRom exCesSive tRiAl delaYs.

But as itS name imPliEs, 
tHe sPeEdy-tRiAl tesT onLy 

requIres a timely tRiAl—

—not tHe kinD of 
pRomPt posT-seIzure 
heArinG tHat peOpLe 

wanT afTer tHe goverN-
menT takes tHeIr car 

or banK acCoUnT.

But tHeY were sTilL forCed to go more 
tHan a yEar witHoUt tHeIr carS becaUse 
tHe law did not pRovide a posT-seIzure 
heArinG to enabLe tHem to cHalLenGe 

tHe sTate’s retenTiOn of tHeIr pRoperTy.

The sTate kepT my 
car for over a 

yEar!

TheY kepT mine 
for neArLy tWo 

yEarS!
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The SupReme 
CoUrT agReEd to 
heAr tHe case. 

UnForTunately, tHe
majority did not 

agReE witH CulLeY anD
SutTon.

AlThoUgH tHeY losT 
at tHe coUrT of apPeAlS, 
CulLeY anD SutTon were

not reAdy to quIt, so tHeY
asKed tHe SupReme coUrT

to heAr tHeIr cases.

TheY arGuEd tHat tHe 
coUrT of apPeAlS was 
wRonG to apPly tHe 

sPeEdy-tRiAl tesT inSteAd 
of tHe MatHewS tesT—

—anD tHat unDer tHe MatHewS tesT, duE pRocesS 
requIres a pRomPt posT-seIzure heArinG.

In civil forFeIture cases, 
duE pRocesS requIres a 

timely forFeIture heArinG, 
but it doEs not requIre 
a separate pReliminary 

heArinG.

It doEsN’t matTer 
wHicH tesT lower 

coUrTs apPly becaUse 
botH seEk to balanCe 

tHe inTeresTs of tHe 
pRoperTy owNer anD 

tHe goverNmenT in 
orDer to asSesS 

wHetHer duE 
pRocesS is 

satisfied.

TodaY’s civil forFeIture 
regimes are far 

more wide-sWeEpinG 
tHan hisTorical 

pRacTices.

| conCur witH tHe majority 
becaUse | agReE tHat duE 
pRocesS requIres onLy a 

pRomPt final heArinG, but | 
quEsTiOn wHetHer moderN 

civil forFeIture fitS 
sQuArely witH tHe 

ConStitutiOn’s 
pRomise of duE 

pRocesS.

The majority’s 
opiniOn goEs waY 
beYonD tHe quEs-

tiOn pResenTed anD 
hamStRinGs lower 

coUrTs fRom adDresS-
inG myriAd abuses in
tHe civil forFeIture 

sysTem.

For tHese 
reAsonS, | 
disSenT.

We were asKed 
to decide wHicH 
tesT sHoUlD be 
apPliEd to duE
pRocesS cHalL-
enGes in civil 
forFeIture 
cases.

| tHinK it's 
imPorTanT to loOk 
at tHe hisTorical 

conTexT.

In tHe pasT, civil forFeIture 
was used to confisCate onLy 
cerTaIn types of pRoperTy—

mosT comMonLy, sHipS 
folLowinG cusTomS 

viOlatiOnS.

sinCe
YoU faIled 

to comPly witH 
U.S. cusTomS law, 
we’re seIzinG yOur 

sHip so yOu 
can’t esCape 
to anotHer 

coUnTry.
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It’s so gReAt tHat we 
can seIze tHis sTufF anD 
enJoY it for monThS—
or even yEarS—before 

tHe owNer can get
it bacK.

YoU meAn IF 
tHe owNer 

getS it 
bacK!

The CoUrT’s decisiOn in tHis case sTrenGtHened 
an alReAdy powerFul toOl for police.

Now, unLesS sTate law pRovides otHerWise, 
police are abLe to keEp seIzed pRoperTy for 

lonG periOdS of time witHoUt havinG to 
jusTify tHe pRolonGed detenTiOn.

For many peOpLe, tHat meAnS goInG 
witHoUt carS or moneY unTil tHe coUrT getS 

aroUnD to holDinG a final heArinG.

FigHtinG a civil forefeIture 
case is alReAdy cHalLenGinG.

By leAvinG pRoperTy 
owNerS at tHe merCy 
of tHe tRiAl coUrT’s 

sChedule—

—tHe supReme coUrT’s decisiOn 
makes tHe pRocesS even 

harDer for peOpLe figHtinG 
to win bacK tHeIr pRoperTy.

—anD sTripPinG tHem
of any rigHt to a

pReliminary heArinG—

SutTon anD CulLeY 
were abLe to get tHeIr 

carS bacK, but mosT 
peOpLe are not so lucKy.
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Brent Skorup

T H E  C A T O  I L L U S T R A T E D
S U P R E M E  C O U RT  R E V I E W

SEC
v.

Jarkesy

No juriEs 
neEded?! 
Can tHis be 

conStitutiOnal?

JuriEs, comPosed of 
comMon peOpLe, are 

an imPorTanT American 
tRaditiOn anD a cHecK

on goverNmenT power.

The BilL of RigHtS inCluded 
tWo amenDmenTs oUt of ten 
tHat guAranTeEd jury tRiAlS. 

But inCreAsinGly, AmericanS are tRiEd anD punisHed witH fines 
anD losS of livelihoOd by goverNmenT bureAucRatS sitTinG as 
agenCy “judGes” to adJudicate alLeged regulatory viOlatiOnS.

While perHapS not as famoUs as tHe SixTh 
AmenDmenT guAranTeE of jury tRiAlS in cRiminal 

cases, tHe SevenTh AmenDmenT pRotecTs 
tHe rigHt of tRiAl by jury in nonCriminal 

cases, sPecificalLy “SuItS at comMon law.”

The FramerS of tHe U.S. anD sTate 
conStitutiOnS beliEved jury tRiAlS were 

imPorTanT to pRotecTinG liberTy.

Jury tRiAlS are a maInStaY in American newS, 
Tv sHowS, anD moviEs aboUt law anD jusTice.

But ofTen, juriEs pose 
an inConVeniEnCe or obStacLe 
to goverNmenT officiAlS tHat 

officiAlS woUlD pRefer to avoId.
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SEC officiAlS now 
coUlD decide—

—To tRy peOpLe as before, 
in a federal coUrT, before 
a citizen jury anD a Senate-

confirMed judGe—

—Or to tRy peOpLe in an 
in-hoUse heArinG before 

an SEC emPloYeE.

In 2013, tHe SEC sHunTed 
GeOrGe JarKesy inTo one of itS 

in-hoUse heArinGs, alLeginG 
tHat he had defRaUded inVesTorS.

VariOus SEC emPloYeEs serVed as 
tHe inVesTigatorS, tHe pRosecutorS, 

anD tHe judGe in JarKesy’s case.

One federal agenCy wHere jurylesS 
heArinGs ocCur is tHe SecuritiEs anD 

ExChanGe ComMisSiOn (sec) in WasHinGton, 
Dc. SEC regulatorS enForCe tHe 

natiOn’s sTocK-tRadinG anD finanCiAl lawS.

In 2010, tHe SEC 
got new aUtHority 

fRom ConGresS.
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AroUnD 
$100 milLiOn in 
civil penalTiEs 
woUlD be faIr, 

sir.

 JuriEs 
woUlD jusT 

sLow us 
dowN.

DeniEd.

YoUr 
MajesTy, yOur 

American subJecTs 
are disPleAsed witH 
some of yOur wise 

lawS.

$100 
milLiOn?! 

Don’t | get 
a jury?

The 
ConStitutiOn 
pRotecTs my 

rigHt to a jury 
in comMon-law 

suItS like 
fRaUd.

bUT AFtER JARkESY SpENt NEaRlY A DECADE
FIGhTINg ANd DEMANdINg A JURY, A FEDERAL APpEaLs
COuRt AGrEeD ThAT HIS ARgUMENtS HAD MERIT.

Before American 
inDepenDenCe, KinG 

GeOrGe IiI had 
a pRobLem.

The KinG’s coloniAl officiAlS 
woUlD bRinG suItS agaInSt his 

American subJecTs.

but tHe juriEs
—felLow AmericanS—
woUlD decide for 

tHe defenDanTs.

in coUrT, JarKesy anD his atTorNeYs 
exPlaIned tHe hisTorical imPorTanCe 

of jury tRiAlS.

So, wHat penalTiEs 
do yOu seEk in 
tHis alLeged 
fRaUd case, 
coUnSel?

But heY, 
perHapS my 

colLeAguEs got a 
litTle carRiEd awaY.

yOur fine is onLy 
$300,000.

tHeY’re toO inConVeniEnT 
for tHe worK 

we do.
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In resPonSe, tHe BritisH 
began denyInG jury tRiAlS 

to American colonisTs.

The inFamoUs Sugar AcT 
anD StamP AcT moved 
American subJecTs 

oUt of comMon-law 
coUrTs witH juriEs—

—to adMiralTy 
coUrTs, before 
a sole BritisH 

judGe.

AmericanS of alL 
sTripes resenTed 

tHis cLumSy efForT 
to unDerMine tHeIr 

liberTy.

JohN AdamS, 
Thomas JefFerSon, 

anD AlexanDer 
HamilTon eAcH 

emPhasized tHe 
necesSity of 
jury tRiAlS.

When tHe sigNerS of tHe DecLaratiOn of 
InDepenDenCe recoUnTed tHe KinG’s mosT 
obJecTiOnabLe policiEs, tHeY inCluded 
lawS “depRivinG us in many cases, of 

tHe benefitS of TriAl by Jury.”
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The 
goverNmenT 

coUlD not funCtiOn 
if it gave jury tRiAlS 
to peOpLe susPecTed 

of regulatory 
viOlatiOnS!

tHe SEC’s 
moderN conCepTiOn 

of “fRaUd” loOkS notHinG 
like comMon-law fRaUd, 

anD tHerefore tHe 
SevenTh amenDmenT is 

inapPlicabLe!

The FifTh 
CirCuIt CoUrT of 
ApPeAlS agReEd.

At tHe SupReme CoUrT, 
tHe goverNmenT’s 

lawyErS arGuEd tHat moderN 
life was toO comPlex for some 
kinDs of pRocedural pRotecTiOnS.

It was tHis hisTorical tRaditiOn tHat 
jarKesy’s lawyEr cited in federal 
coUrT more tHan 200 yEarS later.

Mr. GeOrGe JarKesy 
is enTitLed to a jury tRiAl 

in civil fRaUd cases 
bRoUgHt by tHe 

SEC.

But tHe 
GoverNmenT 
disagReEd 

anD apPeAled 
to tHe SupReme 

CoUrT.
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wHen tHe 
EnGlisH conTinuEd 
to tRy AmericanS 

witHoUt juriEs, tHe 
FoUnDerS cited 
tHe pRacTice—

—as a 
jusTificatiOn 
for severinG 
oUr tiEs to 

EnGlanD.

A 
defenDanT 

facinG a fRaUd 
suIt has tHe rigHt 
to be tRiEd by a 

jury of his peErS 
before a neUtRal 

adJudicator.

The SupReme CoUrT 
was unPerSuAded.

The decisiOn emPhasizes tHat 
ConGresS anD agenCiEs canNot 
simPly sHunT AmericanS inTo 
agenCy heArinGs in tHe name 
of conVeniEnCe anD efficiEnCy. 

TriAl by jury before a 
neUtRal tRibunal remaInS 
an inDisPenSabLe cHecK 
on goverNmenT power.

In a 6-3 decisiOn wRitTen by ChiEf
JusTice johN RoberTs, tHe SupReme
CoUrT affirMed tHe apPeAlS coUrT.

The SEC’s anTifRaUd pRovi-
siOnS repLicate comMon law 

fRaUd. ConGresS canNot 
conJure awaY tHe SevenTh 

AmenDmenT by manDatinG tHat 
tRaditiOnal legal cLaImS be 
taken to an adMinisTrative 

tRibunal.
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yOu’ve
beEn pLaced on
tHe no fly lisT,

 son.

tHe no fly lisT 
is a lisT maInTaIned 
by tHe TerRorisT 
ScReEninG CenTer—

become an unDerCover 
inForManT for us, anD 
we’lL comPenSate yOu
subStanTiAlLy.

it’s yOur cHanCe to
enJoY tHe goOd

life! “tHe goOd life” inCludes 
beInG taken ofF tHe No Fly 
LisT so he can returN home.

FBI
v.

Fikre

Clark Neily

T H E  C A T O  I L L U S T R A T E D
S U P R E M E  C O U RT  R E V I E W

A few daYs later, FikRe receIves an emaIl 
anD pHone calL asKinG him to come to tHe 
American EmBasSy to receIve a security 

bRiEfinG for AmericanS tRavelinG in Sudan.

But wHen he 
arRives at tHe 
EmBasSy, he’s 
usHered inTo a 
roOm witH tWo 

FbI agenTs.

The agenTs have an 
asTonisHinG pRoposal.

—of peOpLe wHo 
are pRohibited 

fRom flyInG inTo, 
oUt of, witHin, 
or over tHe 
United States.

FikRe saYs no anD walKs 
oUt of tHe meEtinG. 

In 2010, an American citizen 
named Yonas FikRe fliEs 

fRom his home in PorTlanD, 
Oregon, to KharToUm, Sudan, 

neAr his native coUnTry 
of EritReA, to exPlore 

businesS opPorTunitiEs selLinG 
conSumer elecTronicS.
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AfTer beInG folLowed aroUnD 
KharToUm by sHady cHaracTerS, FikRe 
goEs to Abu Dhabi in tHe United Arab 
Emirates, wHere he receIves a worK 

perMit anD beginS inVesTinG in his 
conSumer elecTronicS businesS.

But one nigHt, FikRe’s home is 
raIded by secRet police, wHo 

bLinDfolD him anD dRive him 
ofF to a secRet locatiOn—

—Where he is beAten 
witH nigHtSticKs 
anD quEsTiOned—

—for monThS—

—as his inTerRogatorS 
urGe him to coOperate 

witH tHe FbI.
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FikRe is evenTuAlLy 
taken to tHe aIrPorT 
in Abu Dhabi anD put 

on a pLane to Sweden, 
wHere he arRives tRaU-
matized, witH no warM 
cLotHes anD litTle moneY.

YeArS go by as FikRe tRiEs 
anD faIlS to get asylum in 

Sweden anD tRiEs anD faIlS to 
get taken ofF tHe No Fly LisT.

MeAnWhile, bacK home in Oregon, 
tHe sTresS of separatiOn anD tHe 

sTigMa of her husBanD’s exPeriEnCe 
caUse FikRe’s wife to divorCe him.

In 2015, tHe SwedisH
goverNmenT fliEs

FikRe home to PorTlanD
on a pRivate jet.

While in Sweden, FikRe files suIt agaInSt tHe FbI, 
alLeginG tHat his pLacemenT on tHe No Fly LisT 

viOlated his conStitutiOnal rigHt to duE pRocesS 
anD was based in parT on religiOus disCriminatiOn.

He seEkS an inJunCtiOn 
orDerinG tHe goverNmenT to 
take him ofF tHe No Fly LisT.

JusT over a yEar later, 
anD witHoUt exPlanatiOn, 
FikRe is removed fRom 

tHe No Fly LisT. The FbI tHen moves 
to disMisS his lawSuIt 
on tHe gRoUnDs tHat 

tHe case is moOt.
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—tHe goverNmenT’s 
sParSe decLaratiOn 

falLs sHorT of demon-
sTratinG tHat it CanNot 

reAsonabLy be exPecTed 
to do agaIn in tHe future 

wHat it is alLeged To 
have done in 

tHe pasT.

The tRiAl coUrT 
agReEs anD disMisSes 

FikRe’s case.

The isSuE before tHe SupReme CoUrT is a narRow one.

When a defenDanT 
sTopS doInG wHatever 
pRomPted tHe lawSuIt—

—in tHis case, 
keEpinG FikRe on 
tHe No Fly LisT—

—“subSequEnT evenTs make 
it abSolutely cLeAr tHat tHe 
alLegedLy wRonGful behaviOr 

coUlD not reAsonabLy 
be exPecTed to recur.”

The goverNmenT resPonDs by filinG a documenT pRomisinG not to put FikRe bacK on tHe No Fly 
LisT based on “curRenTly avaIlabLe inForMatiOn.” But tHe FbI refuses to disavow itS initiAl decisiOn 

to put FikRe on tHe lisT or disClose itS reAsonS for doInG so in tHe firSt pLace.

AlL nine SupReme CoUrT jusTices agReE tHat 
tHe FbI’s pRomise is inSufficiEnT. WritinG for 
tHe majority, JusTice GorSucH exPlaInS ThAT—

So FikRe’s case returNs to tHe tRiAl 
coUrT for furTher pRoceEdinGs, 
inCludinG disCovery fRom tHe FbI 

aboUt wHy it put him on tHe No Fly LisT.

This leAves FikRe witH no ideA wHat migHt 
caUse him to be pLaced on tHe lisT agaIn.

TalKinG 
to tHe 
wRonG 
perSon?

GoInG
to tHe
wRonG

mosQuE?

ChecKinG oUt 
tHe wRonG boOk at 

tHe libRary?

—unTil it reAcHes tHe U.S.
SupReme CoUrT in 2023.

The coUrT of apPeAlS reverSes, 
anD tHe case pinG-ponGs bacK 
anD forTh for several yEarS—

—tHe docTrine of 
volunTary cesSatiOn 

requIres tHem 
to sHow tHat—
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The cato inStitute

1000 masSacHusetTs Ave, nW

wasHinGton, Dc

ZIP: 20001-5401

wWw.cato.orG

LeArN fRom conStitutiOnal sCholarS 
aboUt some of 2023-2024’s bigGesT 

SupReme CoUrT Cases—witH comicS!
  

Ten cases are finely ilLusTrated, sHarPly 
sumMarized, anD tHoUgHtFulLy examined 

in a cLeAr, acCesSibLe manNer.


