
The dragnet has swept up U.S. 
citizens--children included. 

And the Trump 
administration sought 

certiorari, with an 
audacious plan to 

transform the Supreme 
Court’s interpretation 

of the Fourteenth 
Amendment in THE case 

TRUMP V. BARBARA.

…by decreeing that children born in the 
U.S. to parents who are unlawfully or 

temporarily present are not “subject to 
the jurisdiction” of the United States.

Although a judge blocked the 
order, Trump’s mass-deportation 

campaign has pressed on.

American citizenship has traditionally been guaranteed at 
birth. But just hours after his 2025 inauguration, President 
Trump signed Executive Order 14160: An attempt to push 

For more than 125 years, 
courts have read these words:

“All persons born or naturalized 
in the United States, and subject 
to the jurisdiction thereof, are 
citizens of the United States…”

…to mean that every child born on 
U.S. soil, with narrow exceptions, 

is an American citizen.

Could five words--”subject to the 
jurisdiction thereof”--let Trump exclude 
these children? To answer, Chief Justice 

John Roberts went back four centuries and 
walked the rule forward through time.

birthright citizenship out of the law and the Constitution…

Trump

Barbara

Dan Greenberg
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*Jus soli: Latin for “right 
of the soil”--citizenship by 

place of birth.

Of course, there will 
always be exceptions for 
some classes of people-- 
for instance, diplomats and 
their families are treated 

a little differently.

Sometimes the Court focuses on text; 
other times the Court focuses on tradition. 
In this case, the Court focused on history.

 “In a Nation of 
immigrants--an ‘asylum for 
mankind,’ in Thomas Paine’s 
words--the broad scope 

of jus soli* took on 
particular importance.”

“Some hoped to stay only 
a short time, and others 
hoped never to leave. No 
matter their intentions, 
they could be assured 

that their children would 
be American citizens by 

birth alone.”

The story of citizenship in 
the United States begins with 

the English common law. As Sir 
William Blackstone explained, 
the King owed “protection” 

to those “born within the 
dominions,” and in return, they 

owed him “allegiance.”

“The King could not demand 
allegiance from--for he could 

not protect--those born in 
lands he did not control…”

“but a foreign mother 
could enter the British 

Isles, give birth, and 
leave with her child the 
very next day, and that 
child would remain a 

British subject.”

“Why? Because the child owed an implied 
allegiance to the sovereign who 

protected him at birth--no matter how 
‘momentary and uncertain’ his presence.”
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1857. “In the odious decision of Dred Scott 
v. Sandford, the Court imposed the 

Southern States’ beliefs on the Nation.”

“Dred Scott 
was met with 

shock.”

“Abolitionists 
swore to undo 
what the Court 

had done.”

“The Court had overruled 
the common law, but the 

people--eventually-- 
would overrule the Court.”

“The common law 
made no distinction 
on account of race 
or color. but slave 

States did.”

The enslaved African 
race are not included, 

and were not intended to 
be included, under the 
word “citizens” in the 

Constitution.

The Constitution 
knows all the human 

inhabitants of this country 
as “the people,” no matter 

their color, class, or 
crime.
by birth, we 
are American 

citizens!

They can claim 
none of the rights 

and privileges it 
provides.
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During the Civil War, 
President Lincoln’s Attorney 
General Edward Bates had 
issued a landmark opinion 
that sought to displace 

Dred Scott in favor of the 
common law.

“A year after General Robert E. Lee’s 
surrender at Appomattox, Congress 

sought to turn Bates’ opinion into law.”

“As with the Act, the 
Fourteenth Amendment 

aimed to repudiate 
Dred Scott.”

“Even the 
language of the 
Clause is that of 
the common law.”

but the Court rested 
its opinion in Trump v. 
Barbara on more than 
just common-law and 
legislative history: It 
relied on American 

legal history as well.

This amendment is 
simply declaratory of the 
law of the land already-- 

that every person born within 
the limits of the United States, 

and subject to their 
jurisdiction, is a citizen of 

the United States.

Every person 
born in the country is, at 
the moment of birth, prima 
facie a citizen…without any 

reference to race or color, 
or any other accidental 

circumstances.
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San Francisco, 1895.

Wong Kim Ark was 
born in San Francisco. But 
when he sailed home from 
visiting family in China, the 
U.S. government refused 
to let him land and held 
him for months on a ship 

anchored in the bay.

1898.

The government claimed that because 
Wong’s parents owed allegiance to a 
foreign power, he was not “subject 
to the jurisdiction” of the United 

States--and therefore, not a citizen.

“but in Wong Kim Ark, this 
Court rejected that view, 

concluding that no ‘rule of 
international law’ had 

qualified ‘The ancient rule 
of citizenship by birth within 

the dominion.’” “What the Court held was 
simple: The citizenship 
clause incorporated 
the common law and 

thus granted citizenship 
to most children born in 

the United States.”

“Our precedent--the 
seminal case of United 

States v. Wong Kim Ark-- 
confirms this rule.”

The application of this 
common-law rule excludes 
children--but only those of 

foreign ministers and members 
of 19th-century American 

Indian tribes.
In such cases, the 

United States had ceded 
a part of its territorial 
jurisdiction to preserve 
its relationship with a 

foreign sovereign.
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“If Congress intended to 
hinge citizenship on each individual’s 
domicile…it is reasonable to expect 
that there would have been at least 

some discussion of the topic.”

“but the word ‘domicile’ appears just 
twice in the discussion of the Civil 
Rights Act and in only one speech 

from the Citizenship Clause debates.”

“The principal dissent (and the Government) 
lean heavily on a handful of ambiguous 

floor statements referencing ‘temporary 
sojourners’ and ‘foreigners.’”

“The only evidence the Government and the principal 
dissent can muster to show that some alternative 
conception of allegiance displaced the common 
law: a ‘funeral oration’ for President Lincoln.”

“The government argued that ‘domicile is the 
key concept that creates allegiance.’ The 

trouble is that there is scant evidence for 
this dramatically revisionist view.”

We agree with the 
government and the 

principal dissent that, 
under the common law, 
“citizenship turns on 

allegiance.” Our disagreement is 
over the definition of 

allegiance.

It may be that 
children born on our 

soil to temporary 
sojourners are outside 

this bill’s scope.
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Three Justices 
dissented. Justice 

Samuel Alito began his 
dissent by tracing the 
majority’s historical 
account step-by-step.

Whose history is 
right--the history 
provided by Chief 

Justice Roberts or 
by his dissenting 

colleagues? 

Perhaps there is something to be 
learned from the wisdom of an obscure 

19th-century senator, George Vest.

History is 
written by the 

victors and framed 
according to the 

prejudices and biases 
existing on their 

side.

Citizenship, 
then and now, was the 

right to have rights--to 
freely participate in our 

political community.

The Framers of the 
Fourteenth Amendment 

extended that promise to 
every freeborn person in 

this land. We keep that 
promise today.

Again and again, the 
dissents cast the common law 
as “feudal,” “medieval”--and a 
remnant of “the darkness of 

the middle ages.”

That was not the view 
of the Reconstruction-era 

Congress. Where the dissents 
see feudalism, the Framers of 

the Fourteenth Amendment 
saw emancipation.

Every step 
of this story is 

incorrect.

That is why the 
colonists demanded the 

“rights of Englishmen.” And 
that is why abolitionists lauded 
the “ancient and universal” rule 
of citizenship by birth alone 

as “an ordinance of 
Heaven.”
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