
Internet piracy is 
nearly as old as the 

Internet itself.

How much 
money creators 
lose to piracy is 
unanswerable 

without knowing how 
many pirates would 
have actually paid 
for goods they 
couldn’t pirate.

But one thing isn’t contested: 
Early Internet piracy--often grabbing 

individual songs off websites and 
file-sharing programs--preceded 

an industry collapse.

Whether or not it caused lost 
sales, piracy did hook consumers on 

a model of per-song downloads 
that was less profitable even when 
they paid. It took a decade to find a 

model that worked: streaming, which 
could beat piracy with convenience.

The recording industry had spent two 
decades suing pirates, software makers, 
and even individual users. Eventually, the 
industry set its sights on a new target: 

the Internet providers themselves.

Industry studies cite eye-popping 
numbers. A European Union study found 

losses near zero. Independent economists 
land in between: Losses are significant 

but a fraction of industry claims.

That’s a 
$20 sale!

That was 
never a sale!

Get yer 
free tunes!

FREE
TUNES! 

Cox

Sony

James Craven
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In 2005, Sony tried to fight piracy by putting 
a rootkit in its CDs. It installed silently, 

hid itself, blocked copying--and opened a 
backdoor for any malware author to exploit.

Sony, a giant of music 
and entertainment, has 
long battled pirates. 

but its record on 
copyright enforcement 

is…complicated.

Sony bet that if it could hold 
internet service providers 

(ISPs) liable for continuing to 
serve known infringers, ISPs 

would start cutting off 
accounts rather than risk a 
billion-dollar judgment.

S-seems like 
more of a you 

problem?

Your subscribers 
are pirating my music. 
You’re responsible.

Piracy is 
destroying 

us!

Take that 
criminal 

away!

Yeah, take that 
pirate away--wait, why 

are you arresting 
me?!

because you 
put malware on 

two million 
computers!
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Sony won, 5–4. The betamax 
rule was born: Makers of 
general-purpose tools 
aren’t liable when some 

users misuse them.

In 1984, Sony itself faced this question. Its 
betamax let consumers record TeleVised 
content--including copyrighted movies.

Sony’s lawsuit raises an ancient 
question: When does helping someone’s 

wrong make you responsible?

but once you know the wrong you’re 
helping, you can share the blame.

Provide a service 
to someone who 
turns out to be a 

crook? Usually not 
your problem.

You sold 
the device. You 
knew people 
would copy.

Locked out 
of your house, 
huh? Happens to 

everyone.

This product has substantial 
noninfringing uses. One we 

consider fair use is recording TV 
shows to watch later.

Selling a betamax 
recorder--even knowing 
some buyers misuse it--

is not infringement.

Thank you. 
| feel quite 

silly.

So you live 
in this record 

store…? Well--
it’s none of my 

business.

by the way, 
do you accept 
payment in CDs? 
Never opened!

You
pay.
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The Fourth Circuit agreed with 
Sony. Applying a decades-old “material 

contribution” test to an ISP, it ruled that 
simply staying connected to known pirates 

could put any provider on the hook.

but Cox’s situation was different. Over 
two years, Sony’s detection vendor 

sent Cox 163,148 notices--each naming 
an IP address, not a person.

…we 
need more 
revenue.

| see you terminated 
600,000 accounts for 

nonpayment. 
How many did 
you terminate 

for copyright 
infringement?

uh…
th-thirty two, 
your honor…

You got 
it, boss!

Don’t 
terminate. 

We need the 
customers…
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Today, cutting off a 
household’s Internet 

severs it from modern 
life. No connection means 

no remote work…
…no banking or 
paying bills…

…no telehealth or 
prescription refills…

…no schoolwork. And one IP address isn’t necessarily 
one person--it’s typically a whole household, dorm, 
or café. Lose that one address, and everyone behind 

it pays, even those who never pirated a thing.

With the stakes 
this high, the Supreme 
Court took the case.

Cox appealed. A remarkable coalition--civil liberties 
groups, tech companies, even the federal government-- 

warned that the Fourth Circuit’s rule would be disastrous.

1212



All nine Justices declined to stick Cox with 
contributory liability, though they split on why. 
The Fourth Circuit’s ruling was reversed--and the 

material contribution standard retired.

This isn’t

Cox simply provided 
Internet access, which is 
used for many purposes 
other than copyright 

infringement. 

There is no 
contributory liability without 
intent. Intent requires one of 
two things: the party induced 

the infringement, or it tailored 
its service for infringement. 

Cox did neither.

The majority 
wrongly limits 

liability to just two 
theories when our 
precedent leaves 
room for others, 
such as “aiding and 

abetting.” 

Still, | concur. 
Cox only knew IP 

addresses, not the 
specific users--an 

“informational gap.” 
You cannot 

intentionally aid an 
infringement without 

knowing who is 
committing it.

Whether a service 
qualifies is governed by the 
betamax rule--and clearly, 

Cox’s service has substantial 
lawful uses.

Mere 
knowledge that some 

users will infringe is not 
enough to make Cox 

liable.

oVER.

The Internet stays connected. but the 
deeper question--how to actually stop 

pirates without breaking essential 
infrastructure--remains unsolved.
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