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THE CONSTITUTION GRANTS CONGRESS

THE POWER TO “LAY AND COLLECT
TAXES, DUTIES, IMPOSTS, AND EXCISES.”

FOR GENERATIONS, CONGRESS
DIRECTLY SET TARIFF RATES...

IN DECEMBER 1941,
AFTER JAPANESE
FORCES ATTACKED
PEARL HARBOR,
CONGRESS AMENDED
THE TRADING WITH THE
ENEMY ACT (TWEA)--
THE PRESIDENT COULD
NOW “REGULATE
IMPORTATION” DURING
WARTIME OR A
NATIONAL
EMERGENCY.

ALTHOUGH,

AT THE TIME,
CONGRESS PDIDN'T
MAKE CLEAR WHAT

THAT MEANT.

w61 — ADV
SUAMOA
WVA LSHLA

FOR CENTURIES, AMERICA HAS
RELIED ON TRADE WITH THE REST
OF THE WORLD. THE POWER TO
SET THE TERMS OF THAT TRADE--
TO TAX FOREIGN GOODS
ENTERING THE COUNTRY--
"y BELONGS TO CONGRESS.
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OVER GENERATIONS, CONGRESS BEGAN
DELEGATING SOME DISCRETION OVER
DUTIES TO THE PRESIDENT.
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IN THE 19205, CONGRESS ALLOWED THE
PRESIDENT TO RAISE TARIFFS UP TO 50 PERCENT;
IN THE 19305, IT ALLOWED THE PRESIDENT TO
LOWER TARIFFS UP TO 50 PERCENT.
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WOULD TWEA'S REACH
EXTEND TO TARIFFS?
IMPOSED A 10

PERCENT

! 1960 1965 1970 1971 — - TARIFF ON
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IN 1971,
PRESIDENT
RICHARD
NIXON
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Gold Reserves

GOVERNMENT APPEALED.

YOSHIDA INTERNATIONAL, A ZIPPER IMPORTE!
THE COURT OF CUSTOMS AND
PATENT APPEALS REVERSED--

N\l J/ s/
"REGULATE ... IMPORTATION”

UNDER TWEA, ARGUING THAT ITS AUTHORITY TO AUTHORIZED NIXON'S 10
*REGULATE ... IMPORTATION” PERCENT TARIFFS.
INCLUDED THE POWER TO TAX IMPORTS.
YOSHIDA DISAGREED.

o 1 i e D, T THE TARIFFS, BUT THE
R, SUED. r

THE NOVEL USES OF TWEA WITH THE INTERNATIONAL EMERGENCY
ICH LIMITED THE PRESIDENT TO ONLY TEMPORARY AUTHORITY TO
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...BUT IEEPA
RETAINED
THE *REGULATE
IMPORTATION"
LANGUAGE
FROM TWEA.
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FOR NEARLY 50 YEARS, PRESIDENTS USED IEEPA AS A “SANCTIONS” WEAPON IN FOREIGN RELATIONS--TO
FREEZE ASSETS OF LEADERS AND BUSINESSPEOPLE OF HOSTILE NATIONS DURING DECLARED EMERGENCIES.
NO PRESIDENT USED IT TO IMPOSE TARIFFS.
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TARIFFS

PRESIDENT TRUN, 0, s

f| NATIONAL EMERGENCIES...

...RELIED ON IEEPA TO IMPOSE .

i TARIFFS ON GOODS FROM NEARLY
s EVERY COUNTRY ON EARTH--

AS HIGH AS 145 PERCENT

ON SOME CHINESE IMPORTS.
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...AND WINE AND SPIRITS
DISTRIBUTORS--ALL FACED SUDDEN,
MASSIVE COST INCREASES.

l THE SUPPLIER

CLASSROOM TOOLS, WAS AMONG THOSE THAT THEY MIGHT HAVE
HIT HARDEST. NEARLY ALL OF ITS B TO RAISE PRICES
PRODUCTS ARE MANUFACTURED IN CHINA. \ BY 70 PERCENT
TO SURVIVE...

h _THIS YEAR.

oy

LEARNING RESOURCES, A SMALL ILLINOIS |2 = | LearNiNG RESOURCES T T UreEs ARE
COMPANY THAT MAKES EDUCATIONAL TOYS AND [~ | OFFICIALS ESTIMATED I\ NO NEW KITS
|
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...IMPERILING A COMPANY THAT SERVES
AMERICAN TEACHERS AND PARENT

LEARNING
RESOURCES AND
SEVERAL OTHER

BUSINESSES FILED
LAWSUITS IN
FEDERAL COURT...

S50 U.S.C.§ 1701

Declaration of National P'{\"'K Sl"\ H

Emergency — ATTORNEY -

I\‘cnlnrnllduln of Law
in support of
1aintiffs’ motion .

for summary judgmen




AT THE HEART OF THESE LAWSUITS: WHEN CONGRESS AUTHORIZED E GOVERNMENT ARGUED THAT IEEPA'S
THE PRESIDENT TO “REGULATE IMPORTATION” DURING EMERGENCIES TEXT GAVE THE PRESIDENT BROAD, CLEAR
IN THE 1977 LAW, DID IT FORFEIT ITS TARIFF POWER TO HIM? AUTHORITY OVER TARIFFS.

CONGRESS GAVE THE PRESIDENT
THIS POWER PRECISELY FOR MOMENTS
OF ECONOMIC DISRUPTION AND
FOREIGN THREATS.
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A NATIONAL EMERGENCIES HAD BEEN
Z DECLARED, AND TARIFFS ALLOWED THE
PRESIDENT TO RESPOND TO REAL THREATS
TO THE U.5. ECONOMY AND AMERICANS.

THE BUSINESSES COUNTERED THAT IEEPA WAS NEVER INTENDED TO AUTHORIZE
OPEN-ENDED TARIFFS ON EVERY TRADING PARTNER. IF IT WAS, THEN CONGRESS HAD
SURRENDERED ITS MOST FUNDAMENTAL ECONOMIC POWER--AND, IMPROBABLY,

IT TOOK NEARLY 50 YEARS FOR ANYONE TO NOTICE.

*REGULATE IMPORTATION”
CANNOT MEAN CONGRESS
HANDED THE PRESIDENT THE
POWER TO REWRITE THE
ENTIRE GLOBAL TRADING
SYSTEM.
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CONGRESS DID NOT
INTEND FOR THE THE SUPREME COURT THEN CONSOLID
LANGUAGE “REGULATE THE CASES AND AGREED TO TAKE
IMPORTATION" TO THEM UP ON AN EXPEDITED BASIS...
DELEGATE THE ]
AUTHORITY TO
IMPOSE TARIFFS.
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...A SIGN OF HOW URGENTLY THE JUSTICES

VIEWED THE CONSTITUTIONAL STAKES.




BEFORE THE SUPREME COURT, THE GOVERNMENT'S
ARGUMENT RESTED ON IEEPA'S TEXT THAT ' iRl dosd el

THIS CASE?

THE PHRASE “REGULATE IMPORTATION” PLAINLY
EMBRACES TARIFFS, WHICH ARE AMONG
THE MOST TRADITIONAL AND DIRECT
METHODS OF REGULATING
IMPORTATION.

IT’S NATURAL TO EXPECT
CONGRESS TO CONFER MAJOR
POWERS TO ADDRESS MAJOR

INTERNATIONAL CRISES.

= " = , SEVERAL JUSTICES RAISED A CONSTITUTIONAL
o/l ---AND ON THE PRESIDENT’S LONG-RECOGNIZED ¥ PRINCIPLE THE SUPREME COURT HAD INVOKED

AUTHORITY OVER ANYTHING TOUCHING . FREQUENTLY IN RECENT YEARS:
. j ON FOREIGN AFFAIRS. THE *"MAJOR QUESTIONS” DOCTRINE.

STUDENT DEBT IS
OUT OF CONTROL,
BUT CONGRESS
REFUSES TO HELP.

! IN 2023, MOST OF THE

REJECTED PRESIDENT BIDEN'S
ATTEMPT TO USE A NEARLY
20-YEAR-OLD STATUTE IN A NEW
WAY TO FORGIVE OVER $#400
BILLION IN STUDENT LOANS.
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THE BUSINESSES' ATTORNEYS AR@UED
THAT THE MAJOR QUESTIONS DOCTRINE
REQUIRED CONGRESS TO CLEARLY GRANT
SUCH ENORMOUS POWER OVER TARIFFS...

WE EXPECT CONGRESS TO SPEAK
CLEARLY ON DECISIONS OF THIS
ECONOMIC AND POLITICAL MAGNITUDE.

THE TARIFF POWER IS
SOLELY CONGRESS'
POWER. THERE MUST

BE A PRESUMPTION THAT
CONGRESS SPEAK
CLEARLY BEFORE IT IS

DELEGATED TO THE ...AND THE PHRASE *REGULATE IMPORTATION”
PRESIDENT. FELL FAR SHORT OF THAT STANDARD.



IT DEFIES COMMON SENSE THAT THE PRESIDENT CAN
SHUT DOWN ALL TRADE BUT NOT IMPOSE EVEN
1 PERCENT TARIFFS.

THAT'S AN
ODD DONUT
HOLE IN THE

STATUTE.

1 SUBMIT, YOUR
HONOR, THE TARIFF

KIND OF PASTRY.

BUT SOME JUSTICES
POINTED OUT THAT IEEPA
PROVIDED BROAD POWER

TO THE PRESIDENT.

JUSTICE ROBERTS

THE MAJOR QUESTIONS DOCTRINE
DOES NOT LET THE EXECUTIVE READ
EXTRAORDINARY DELEGATIONS OF POWER
INTO AMBIGUOUS OLD STATUTES.

IN IEEPAS HALF-CENTURY HISTORY,

NO PRESIDENT HAS INVOKED IT TO IMPOSE ANY
TARIFFS--LET ALONE 4 TRILLION IN TARIFFS.
THESE STAKES DWARF THE 4430 BILLION
STUDENT LOAN CASE.

=] JUSTICE KAVANAUGH

THE MAJOR QUESTIONS DOCTRINE
SHOULD NOT APPLY IN FOREIGN AFFAIRS CASES IN

THE GOVERNMENT READS THE
WORDS *REGULATE” AND
YIMPORTATION" TO AUTHORIZE THE
PRESIDENT TO IMPOSE TARIFFS
OF UNLIMITED AMOUNT AND
DURATION, ON ANY PRODUCT
FROM ANY COUNTRY. 4| ¢
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THOSE WORDS CANNOT
BEAR SUCH WEIGHT.
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THE POWER TO IMPOSE SWEEPING TARIFFS.

JUSTICE KAGAN | |eepa's KEY PHRASE--
"REGULATE IMPORTATION"~-5AYS NOTHING
ABOUT IMPOSING TARIFFS. WHEN CONGRESS
DELEGATES THE TAXING POWER,

IT USES DIFFERENT WORDS:
DUTY,” “TARIFF,” AND “SURCHARGE.”
NONE APPEAR HERE.

AND WHEN CONGRESS PUT
*REGULATE IMPORTATION”
IN IEEPA IN 1977, IT KNEW WHAT
THOSE WORDS MEANT.
COURTS HAD JUST UPHELD THE SAME

WHICH CONGRESS HAS LONG GIVEN PRESIDENTS BROAD )\ LANGUAGE TO AUTHORIZE NIXON'S

AUTHORITY. THE PRESIDENT NEEDS FLEXIBLE TOOLS--

TARIFFS IN YOSHIPA.

INCLUDING TARIFFS--TO DEAL WITH ALLIES

AND ADVERSARIES ALIKE.

THE DISSENT SAYS THE DOCTRINE
SHOULDN'T APPLY HERE BECAUSE FOREIGN
AFFAIRS IS TOO IMPORTANT. BUT THERE 1S NO
MAJOR QUESTIONS EXCEPTION TO THE
MAJOR QUESTIONS DOCTRINE.

IT WAS A RARE CASE
OF THE SUPREME
COURT RULING
AGAINST A
PRESIDENT IN
FOREIGN AFFAIRS...

A SINGLE LOWER COURT
DECISION ABOUT TWEA HAS
NO BEARING ON IEEPAS
MEANING.

X ...BUT THE RULING REAFFIRMED THAT
@& : ON QUESTIONS OF SWEEPING NATIONAL
R CONSEQUENCE, AMBIGUOUS AND

ANTIQUATED LANGUAGE CANNOT

SILENTLY STRIP CONGRESS OF ITS
MOST FUNDAMENTAL POWERS--NOT
EVEN IN AREAS TOUCHING ON
FOREIGN AFFAIRS, LIKE TRADE.
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