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Thank you for reading the second volume of 
the Illustrated Supreme Court Review!

I'm overjoyed to continue this project with 
our expanded team. We now have three artists 
and seven scholars bringing these important 
cases to life through art and analysis.

This volume covers major cases from the Oct. 
2024–2025 term. Trump v. CASA reshapes judicial 
power, limiting district courts while shifting 
policy checks to the Supreme Court level. 
TikTok v. Garland and FSC v. Paxton expand 
government authority over online spaces, with 
effects many readers will experience directly.

Seeing the delight on people’s faces when they 
open our book and discover our full-color 
illustrations has been incredibly fulfilling.
 
Thank you, again, for giving this volume your 
time and attention.

The works of our scholars are always 
available on cato.org. 
 
Warm regards,

James Craven



TikTok isN’t jusT 
for viral danCes…

…It’s for 
gRowinG an
inDepenDenT 
businesS…

…It’s for 
teAcHinG peOpLe 

aboUt my waY 
of life…

…AnD it’s for sHarinG 
my poInT of viEw.

The FirSt 
AmenDmenT 

pRotecTs oUr 
rigHt to sPeAk 

oUr minDs.

But doEs 
it pRotecT 

TikTok’s rigHt 
to hosT us?

Or do
natiOnal security

conCerNs oUtWeIgH
tHat rigHt?

That was tHe quEsTiOn tHe SupReme CoUrT had to anSwer.

TikTok

Garland

Thomas Berry
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We musT not 
alLow an avowed 

anD powerFul enemy 
to poUr poIsonoUs 
pRopaganDa inTo tHe 

minDs of oUr
owN yOutH.

TodaY we 
are lefT totalLy 

exPosed to
an unenDinG 

bRaInWasHinG of 
foreIgN ComMunisT 

pRopaganDa, 
direcTed pRimarily 

at colLege
sTudenTs.

In tHe 1960s, 
feArS of coverT 
SoviEt influEnCe 
led ConGresS to 

pasS a bilL…

But tHe SupReme CoUrT sTrucK dowN tHat law in 
tHe 1965 case LamonT v. PosTmasTer General.

The FirSt AmenDmenT pRotecTs 
uninHibited, robusT, anD wide-open 

debate anD disCusSiOn.

This law is an 
unConStitutiOnal abRidGmenT 

of tHe adDresSeE’s FirSt
AmenDmenT rigHtS.

US ConGresS, 1960s

…resTricTinG 
tHe maIlinG of 
“ComMunisT 
pRopaganDa” 
inTo tHe United 

States.
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Us ConGresS, 2020s

ComMunisT
China is usinG
TikTok as a 

toOl to sPreAd
danGeroUs

pRopaganDa.

TikTok is 
ComMunisT 

Chinese malWare. 
It is digital 

fenTanyl tHat is 
poIsoninG tHe 
minDs of oUr 

yOutH every daY 
on a masSive

sCale.

In 2024, similar feArS led 
ConGresS to pasS a bilL 

requIrinG TikTok eItHer to 
sever itS relatiOnShip witH 

itS parenT comPany or 
ceAse operatinG in tHe 

United States.

170 milLiOn AmericanS use TikTok, makinG tHe law a sPeEcH resTricTiOn of unPrecedenTed 
sCope. How coUlD sucH a wide-ranGinG ban be comPatibLe witH tHe ConStitutiOn?
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The goverNmenTjusTified tHelaw by poInTinGto potenTiAldata pRivacyconCerNs.

TikTok anD itS userS quIcKly 
cHalLenGed tHe law in coUrT, wHere 
tHe goverNmenT sHifTed itS focus.

BecaUse Chinese law emPowerS itS goverNmenT 
to acCesS pRivate data—anD bRoAdLy comPelS 

TikTok’s Chinese parenT comPany, ByteDance, to 
asSisT tHe goverNmenT witH inTelLigenCe worK—

—The United 
States arGuEd 

tHat TikTok 
coUlD serVe 

botH as a data-
colLecTiOn 

toOl for China 
anD as a 

cHanNel for itS 
pRopaganDa.

Many of tHe 
goverNmenT’s conCerNs 
aboUt how China migHt 
weAponize TikTok were 

sTilL hypotHetical.

It saYs on 
TikTok tHat we 

sHot firSt!

CapTaIn, 
loOk!

| tolD yOu 
to delete
tHat apP.

ShoUlD we 
turN aroUnD anD 

go home? No!

As for itS feAr of Chinese data colLecTiOn, tHe 
US goverNmenT saId it had detaIled evidenCe—
but becaUse it was cLasSified, the us woUlDn’t 

let tHe pubLic or TikTok’s lawyErS seE it.

ForTunately, botH tHe 
DisTricT of ColumBiA’s 
apPelLate coUrT anD tHe 

SupReme CoUrT made 
cLeAr tHat tHeY did not 

take tHis cLasSified 
inForMatiOn inTo acCoUnT, 

sinCe doInG so woUlD 
have viOlated TikTok’s 
rigHt to cHalLenGe tHe 

evidenCe agaInSt it.
The evidenCe used to pRove tHe 

goverNmenT’s case musT be disClosed 
to TikTok so tHeY have an opPorTunity 

to sHow tHat it is unTruE.

Beijing

Singapore
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AfTer a fasT-tRacK bRiEfinG anD arGumenT, tHe SupReme CoUrT isSuEd itS opiniOn 
jusT tWo daYs before tHe law was sCheduled to go inTo efFecT. The unanimoUs 
opiniOn was “per curiAm,” meAninG no sinGle jusTice was cRedited as itS aUtHor.

SinCe tHe quIcKly wRitTen opiniOn adDresSed 
novel anD unFamiliAr tecHnology, tHe 
CoUrT wRote tHat itS “analysis musT be 
unDerStoOd to be narRowLy focused.”

While tHe jusTices 
didN’t buY tHat tHe ban 
was jusTified by feArS 
China migHt weAponize 
TikTok by conTrolLinG 

wHat userS seE…

One man’s “coverT 
conTenT manipulatiOn” 

is anotHer’s “editoriAl 
disCretiOn.”

We neEd
to give tHe 

goverNmenT’s inForMed 
judGmenT aboUt natiOnal 

security subStanTiAl
resPecT.

…The CoUrT upHelD tHe law, finDinG 
tHat tHe goverNmenT’s natiOnal 

security anD data pRivacy conCerNs 
jusTified itS resTricTiOnS on sPeEcH.

Even tHoUgH TikTok is far fRom tHe onLy apP or webSite 
tHat colLecTs userS’ data anD has tiEs to China, tHe CoUrT 

helD tHat TikTok coUlD be sinGled oUt becaUse it has 
many more American userS tHan any otHer sucH serVice.

The rulinG senT TikTok offline. But soOn 
afTer PresidenT TrumP toOk office, he 
vowed not to enForCe tHe law unTil a 
deAl was reAcHed—so TikTok returNed. 

☑SHARE MY DATA!

 future of TikTok—
anD fReE sPeEcH 
onLine—remaInS

in flux.

For now… The
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Kyle RicHarDs arRived at tHe US DisTricT CoUrT 
for tHe WesTerN DisTricT of MicHigan witH tWo 
felLow pLaInTifFs anD a disTurBinG alLegatiOn.

AcCorDinG to RicHarDs—a pRisoner at Baraga CorRecTiOnal Facility—
he anD otHerS exPeriEnCed bRutal, perSisTenT sexuAl harasSmenT anD 

retaliAtiOn fRom one of tHe pRison’s residenT unit managerS…
…Thomas PerTtu.

UnDer tHe Prison LitigatiOn ReforM AcT 
(PlRA),* coUrTs can’t heAr cases unLesS a 

pRisoner has exHaUsTed alL avaIlabLe 
remediEs witHin tHe pRison sysTem, anD 

none of yOu have done tHat yEt.

But tHe judGe ruled tHat RicHarDs neEded to go 
tHroUgH tHe pRison’s gRiEvanCe sysTem firSt, 

sHutTinG dowN his case before it coUlD reAcH a jury.

**TThhee  PPrriissoonn  LLiittiiggaattiioonn  RReeffoorrmm  AAcctt  ((PPLLRRAA))  is a 1996 
federal law designed to reduce frivolous prisoner 
lawsuits by requiring prisoners to complete all 
available prison grievance procedures before 
bringing civil rights claims to federal court.

YeAh… tHat’s becaUse 
PerTtu keEpS desTroYinG oUr 
gRiEvanCe paperworK every 

time we tRy to file it!

We take 
gRiEvanCes seriOusLy. 

But RicHarDs never 
fulLy comPleted 

tHe pRocesS.

But tHe judGe 
didN’t finD 
RicHarDs’ 
witNesSes 
cRedibLe.

AnD tHis hapPened 
on ThurSdaY, rigHt?

RicHarDs, his felLow 
woUlD-be pLaInTifFs, anD many 
witNesSes had tesTified tHat 
tHe gRiEvanCe sysTem was 
badLy bRoken—anD tHat tHe 
defenDanT used it to enSure 
pRisonerS’ harasSmenT anD 
retaliAtiOn cLaImS never 
saw tHe ligHt of daY.

| 
don’t kNow 
tHe exacT 

date…

The daYs 
kinD of bLur 

togetHer
for us.

YoUr witNesSes 
can’t recalL keY detaIlS, 
anD yOu’re leAdinG tHem in 
yOur quEsTiOnS. | can’t finD 

tHat tHe PlRA’s inTerNal-
gRiEvanCe requIremenTs 
have beEn met based on 

tHis tesTimony.

Perttu

Richards

James Craven
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Had tHe PlRA’s exHaUsTiOn requIremenTs filTered out a fRivoloUs case—or let 
pRison officiAlS bury an exPlosive one before it ever reAcHed a jury? 

It’s imPosSibLe to saY witHoUt kNowinG wHetHer PerTtu reAlLy was
pRevenTinG RicHarDs fRom filinG inTerNal gRiEvanCes.

If RicHarDs’ alLegatiOnS aboUt PerTtu anD otHer 
pRison officiAlS inTerFerinG witH his efForTs to 
purSuE inTerNal gRiEvanCe pRocedures were 
baselesS, tHen tHe PLrA had worKed as inTenDed.

But if tHose 
alLegatiOnS 
were tRuE…

…tHen tHe PlRA was beInG misused to sWeEp 
horRific misConDucT unDer tHe rug anD enSure 

tHe vicTimS never got tHeIr daY in coUrT.

DamN…
sHoUlD’ve 

sPrunG for 
tHe inDusTriAl 

sHredDer.

In otHer worDs, wHetHer 
RicHarDs coUlD “exHaUsT 
alL remediEs” unDer tHe 
PlRA hinGed on tHe very 

alLegatiOnS he was 
tRyInG to pRove.

AnD tHe PlRA 
pRevenTed him 
fRom putTinG 

tHose alLegatiOnS 
in fRonT of an 

imParTiAl jury, a 
safeguArD tHe 

SevenTh AmenDmenT 
was meAnT to
pReserVe.

in fact, 
questions like 
the CREDIBILITY 

of the 
witnesses who 

supported 
Richards and his 

fellow 
plantiffs…

…are exacTly tHe kinD of tHinG 
juriEs are supPosed to decide.
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| conSider tRiAl by Jury as tHe 
onLy anChor ever yEt imagined by 
man, by wHicH a goverNmenT can 
be helD to tHe pRinCipLes of 

itS conStitutiOn.

AnD tHe FoUnDerS kNew wHat hapPened wHen goverNmenT 
officiAlS used legal tRicKs to avoId jury tRiAlS…

Our tidesMan’s
sWorN affidavit

saYs tHe misSinG wine
was unLaden before
enTry. That pRoves 

enoUgH!

yOu’lL
have to pRove

wHatever yOu’re
alLeginG.

The FoUnDinG FatHerS inTenDed 
citizen juriEs to be tHe ulTimate 
cHecK on goverNmenT power.

ForGet it!

| have a 
rigHt to tRiAl by 

jury—anD my felLow 
coUnTrymen wilL 

never let yOu get 
awaY witH tHis.

given tHe cHarGes,
we’re goInG to have to

take yOur sHip.

|’m afRaId jury tRiAlS aren’t 
avaIlabLe for sHip-conDemNatiOn 

cases. But don’t worRy—tHe CrowN 
has a very efficiEnT sysTem for 

tHese matTerS.

RicHarDs apPeAled to tHe 
SixTh CirCuIt, asSerTinG his 

rigHt to a jury tRiAl.

AnD tHe CirCuIt CoUrT ruled tHat wHen facTuAl disPutes 
aboUt exHaUsTiOn unDer tHe PlRA are inTerTwined witH 
tHe case’s meritS, tHe SevenTh AmenDmenT requIres 

tHat tHese disPutes be resolVed by a jury.

| haven’t
lefT porT!

heArD yOu
bRoUgHt quIte tHe 
haUl of wine in lasT

monTh. yEt yOu’ve
paId few dutiEs.

Ah, JohN 
HanCocK. FresH 

oIl anD tar 
aboArD…but no 

perMit?
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AfTer PerTtu apPeAled tHat decisiOn, tHe case made itS waY to tHe SupReme CoUrT.

WritinG for tHe CoUrT, ChiEf 
JusTice RoberTs saId tHe anSwer 
laY not in tHe ConStitutiOn—but 

in tHe sTatute itSelF.

The PlRA saYs notHinG aboUt 
tHe rigHt to a jury tRiAl on tHe 

quEsTiOn of exHaUsTiOn.

Now, any 
pRisoner can 
potenTiAlLy 

obTaIn fulL jury 
reviEw of tHe 

exHaUsTiOn 
quEsTiOn tHat 

was desigNed to 
sTreAmLine 
pRisoner 

litigatiOn—by 
tRanSforMinG his 
inability to use 

tHe pRison 
sysTem inTo a 

cLaIm for 
reliEf.

“Before 
inQuIrinG inTo tHe 

apPlicability of tHe SevenTh 
AmenDmenT, we musT firSt 

asCerTaIn wHetHer a 
conStRucTiOn of tHe PlRA is 
faIrLy posSibLe by wHicH tHe 

conStitutiOnal quEsTiOn 
maY be avoIded.”

In doInG so, RoberTs 
limited tHe CoUrT’s 

holDinG to PlRA 
cases, ratHer tHan 
adopTinG a bRoAd 

conStitutiOnal rule 
aboUt inTerTwined 
facTuAl disPutes.

But wHile tHe CoUrT’s decisiOn was narRower tHan tHe SixTh 
CirCuIt’s, it ulTimately affirMed tHe SixTh CirCuIt’s rulinG.

It deterMined tHat sinCe tHe PlRA was silenT on wHetHer judGes or juriEs 
sHoUlD resolVe exHaUsTiOn disPutes, tHe usuAl pRacTice sHoUlD be folLowed.

AnD tHe usuAl pRacTice 
is for tHe jury to 

decide facTuAl 
disPutes regarDinG tHe 

meritS of a legal 
cLaIm, even if tHat 

meAnS judGes musT let 
juriEs decide 

quEsTiOnS that judges 
coUlD orDinarily 

resolVe on tHeIr owN.

It pRoved to be a cLose case, witH RoberTs’ opiniOn narRowLy securinG a 5–4 majority.

JusTice BarRetT aUtHored tHe disSenT.

ThoUgH it was a cLose 
decisiOn, RicHarDs’ cLaIm 
can now move forWarD.

What hapPenS 
nexT wilL be up 

to tHe jury!
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In tHe eArLy daYs of America, tHere were 
no pubLic sChoOlS. ChilDren were 

educated at home by tHeIr parenTs, anD 
mosT familiEs did not owN many boOkS—

tHeY were exPenSive luxuriEs.

AnD if a family did 
owN a boOk, cHanCes 
are tHat boOk was 

tHe BibLe.

The firSt sChoOlS 
to emerGe in 
America were 

pRivate, openLy 
religiOus, anD in 

some cases 
supPorTed in parT 
by tax revenuE 
or otHer pubLic 

resoUrCes.

The religiOus—
sPecificalLy, 

ProtesTanT ChRisTiAn—
cHaracTer of many 

pubLic sChoOlS 
conTinuEd welL inTo 

tHe 19tH anD even 
20tH cenTuriEs.

This caUsed gRowinG tenSiOn 
witH imMigRanTs fRom 
tRaditiOnalLy CatHolic 

coUnTriEs sucH as IrelanD 
anD Italy, wHo did not 

apPreciAte tHeIr cHilDren 
beInG taUgHt botH reAdinG 
anD tHeOlogy fRom tHe 

KinG James BibLe.

St. Isidore

Drummond

Clark Neily
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Congress has had an official chaplain for more 
than 200 years, but never an official rabbi, imam, 

or Buddhist monk—what’s up with that?

These kinds of questions are endless, and the answers are often 
unsatisfying. Can the fire department put out a fire at a church? 

Can Congress put “In God We Trust” on dollar bills?

The First Amendment says the government must neither 
establish nor prevent the free exercise of religion. 

Drawing the line between those two 
commands—and deciding whether there is any 
space for “play in the joints” between them—
has been a major challenge for the courts.

As essayist George F. 
Will humorously related 

in a 2021 column, 
“Decades ago, the 

Supreme Court ruled 
that the First 

Amendment’s prohibition 
of ‘establishment’ of 

religion was violated if 
the government supplied 

maps to religious 
schools, but not if it 
supplied books. So, 

Senator Daniel Patrick 
Moynihan mischievously 
wondered: What about 

atlases, which are 
books of maps?”
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Meanwhile, the face of education has changed radically: from no public schools, 
to unabashedly religious public schools, to today’s secular public schools— 
required by courts to avoid religious  instruction on constitutional grounds.

In recent decades—
and particularly in 

the wake of the 2020 
COVID-19 pandemic—
the school-choice 
movement has taken 

off, allowing a 
growing number of 
families to choose 
among an array of 
public and private 

educational options.

The question arose: Can religious schools 
participate in publicly funded school-choice 
programs? In a 2002 case called ZelMan v. 

S|mMonS-HarR|s, the Supreme Court said yes—

provided that parents’ decision 
to send their children to a 

religious school is a “genuine 
and independent choice.”

That decision was hardly 
surprising, given that 
tax dollars had long 

been supporting religious 
hospitals, day care 

facilities, and even higher 
education at openly 

religious schools such as 
the University of Notre 

Dame, via Pell Grants and 
the GI Bill.
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But the devil lay in the details—
state constitutional provisions like 

“no aid” clauses and Blaine Amendments 
explicitly bar taxpayer support of 
religious activities and education.

Charter schools—first launched in Minnesota in 1991, now operating in 46 states— 
are publicly funded but independently run, giving them flexibility to operate 

differently than traditional schools while expanding parental choice.

Oklahoma enacted a law permitting 
charter schools in 1999. It later created a 
statewide charter school board with the 
sole power to sponsor virtual charter 
schools that have enormous flexibility 

regarding pedagogy and curriculum.
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At the Supreme Court, the 
opposing parties presented the 

justices with two radically 
different takes. In one telling, 

St. Isidore is an unabashedly 
religious institution that seeks to 

indoctrinate children under the 
auspices of educating them.

In 2023, the Catholic 
Archdiocese of Oklahoma 

City and the Diocese of Tulsa 
formed the St. Isidore of 

Seville Catholic Virtual 
School and applied to join 

Oklahoma’s charter school 
program—making clear that 

the new school would 
integrate religion into its 

proposed curriculum.

Concerned that 
excluding St. 

Isidore from the 
charter school 
program might 

amount to 
unconstitutional 
anti-religious 
discrimination, 

the board 
approved the 
application. 

Oklahoma’s attorney 
general filed suit the 

next day—arguing 
that allowing St. 

Isidore to provide 
religious education 
with public dollars 
would violate state 
law, the Oklahoma 

Constitution, and the 
US Constitution. The 
Oklahoma Supreme 

Court agreed.

St. Isidore and the statewide 
charter school board 

appealed to the US Supreme 
Court, arguing that religious 
charter schools are indeed 
constitutional, and that it 
would be unconstitutional 
religious discrimination to 

exclude St. Isidore from the 
state-funded program.
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Which one you see—a school that happens to 
be run by a religious institution, or a 

religious institution that happens to provide 
education—determines the outcome of the case.

And here is 
literally 

everything 
the Supreme 
Court had to 

say about
 this case. 

If you think everything about this case besides the 
specific outcome for St. Isidore remains very much in 
question—including whether the result might have been 

different had Justice Barrett not recused—you’re right!

In the other telling, St. Isidore 
is just another one of the 

countless private entities that 
states routinely contract with 

to provide various public 
services, including health care, 
child care—and, yes, education.

The parties essentially presented the justices 
with a legal optical illusion—two completely 

different realities in the same set of facts.
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in tHe eArLy hoUrS of tHe morNinG, a six-agenT fBi sWat teAm sMasHed in tHe fRonT 
doOr, detonated a flasH-banG gRenade, anD pRoceEded to raId tHe hoUse.

JusT OutSide of AtLanTa 
sitS a quIet suburBan 
home belonGinG to a 

family of tHreE:

HilLiArD “TOi” ClIaTt
CurTrina “TrINA” MARtIN

ANd tRina’s seven-
yEar-olD son, g.w.

wHen tHe family wenT to 
sLeEp on tHe nigHt of 
ocTober 18, 2017, tHeY 
never exPecTed tHeIr 

lives to cHanGe forever.

TerRified tHat 
cRiminalS had bRoken 
inTo tHeIr home, tHe 
family jumPed inTo 
acTiOn to pRotecT 

tHemSelVes.

We neEd 
to hide!

| neEd to 
get my son!

momMy?

Martin

United States

Laura Bondank-Harmon
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But hidinG pRoved uselesS.

Don’t move!
yOu’re unDer arResT!

What’s 
goInG on?!

Why is tHis 
hapPeninG?!

PleAse!! | neEd to 
go get my son! PleAse, 

| beg yOu!

But as quIcKly as tHe 
raId began, it came 
to an abRupT halT.

Uh, guYs?
| tHinK we have 

a pRobLem.

UhH… 
we’lL be 

rigHt bacK.

The fBi sWat teAm had a warRanT to 
raId tHe hoUse of a suspected ganG 
memBer located at 3741 lanDaU lane.

The onLy pRobLem? tHeY weren’t on lanDaU 
lane. tHeY were at 3756 denVilLe tRace.

FreEze!
hanDs up!
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Before conDucTinG tHe raId, 
tHe sWat teAm made no 

efForT to verify tHat tHeY 
were at tHe rigHt locatiOn.

SometHinG seEmS ofF. 
sHoUlD we make sure tHis 

is tHe rigHt hoUse? Nah, |’m 
sure it’s fine.

Let’s go!

wHen asKed 
how tHe sWat 
teAm managed 
to make sucH 
AN EGrEGIoUS 
misTake, tHe 

sPeciAl agenT 
in cHarGe of 
tHe oPeratiOn

bLamed his 
perSonal 

gPs device,
cLaIminG it led
tHem to tHe

wRonG hoUse. But tHis cLaIm coUlD never 
be verified becaUse tHe 
officer tHrew awaY tHe 

gPs device afTer tHe raId.

afTer reAlizinG tHeIr misTake, tHe sWat 
teAm wenT dowN tHe bLocK to raId tHe 
corRecT hoUse, leAvinG tRina anD her 

family conFused anD terRorized.

WhoOpS!
let’s tRy tHat

agaIn.

tHe raId caUsed exTenSive inJuriEs 
anD pRoperTy damage. in an efForT 
to recover for at leAsT some of 
tHose losSes, tRina anD toI suEd 

tHe united sTates unDer tHe
federal torT cLaImS acT (fTca).

tHe fTca is a federal 
law tHat waIves tHe 

goverNmenT’s sovereIgN 
imMunity* for cerTaIn 

types of cLaImS, 
alLowinG inJured 
inDividuAlS to suE.

*Legal doctrine preventing lawsuits against a government without consent.

It is onLy faIr that tHe federal 
goverNmenT be helD liAbLe wHen a 

federal emPloYeE comMitS misConDucT 
for wHicH a pRivate perSon woUlD be 

liAbLe if tHeY did tHe same tHinG. 

tHe fTca wilL enSure legal 
recoUrSe for americanS wHo 
are harMed by goverNmenT 
negLigenCe or misConDucT.

AlThoUgH tHe sPeciAl agenT in cHarGe of tHe operatiOn 
did evenTuAlLy returN to apologize, toI, tRina, anD 
g.w. were lefT witH more quEsTiOnS tHan anSwerS.

sorRy aboUt alL 
tHe comMotiOn. here’s 

my superVisor’s 
numBer.
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tHe fTca alLowS inDividuAlS to suE 
tHe federal goverNmenT for harMs 
comMitTed by federal emPloYeEs in 

tHe coUrSe of tHeIr emPloYmenT.

but tHe goverNmenT wilL ofTen tRy to bar a 
pLaInTifF’s lawSuIt usinG exCepTiOnS unDer tHe fTca…

ThReE poInTs!
| love deliverinG maIl.

HeY! tHat’s 
my sTufF!

but getTinG pasT tHe dFE is not alWaYs a sTraIgHtforWarD pRocesS as lower coUrTs 
fRequEnTly disagReE aboUt how anD wHen tHis exCepTiOn sHoUlD apPly.

some coUrTs have helD tHat 
tHe dFe doEs not pRotecT 

conDucT marKed by 
carelesSnesS or lazinesS.

some coUrTs refuse to apPly 
tHe exCepTiOn wHen federal 
law enForCemenT officerS 

viOlate a pLaInTifF’s 
conStitutiOnal rigHtS.

anD some coUrTs have 
sugGesTed tHat tHe dFe 

doEsN’t apPly to minisTeriAl 
tasKs sucH as tRanSporTinG 

susPecTs to jaIl.

HEy! yOu jusT can’t come 
here witHoUt a warRanT!

| exerCised my disCretiOn in 
deliverinG tHe maIl, did | not?

ThE USpS 
HANdBOoK 
INsTrUCtS 

YoU TO AVOiD 
ThROWINg 
ThE MAiL… 

…SO 
YoUR 

DIScRETIoN 
DOeSn’T 
INcLUDE 
PlAyINg 

BASkETbALl 
WITh ThE 

PACkAGES. 
ThE Dfe 
DOeSn’T 
APpLY.

| WASn’T 
TEXtINg. | 

WAS WATcHINg 
TIKtOK.

ThIS IS A 
SUPER-SECURE 
PrISON. | DON’T 

WANt TO WAStE TIME 
ON A POiNtLESs 

SEaRcH.

ShOuLd WE 
HAVE SEaRcHED 

ThESE GUyS?
| SAiD DON’T 

TEXt ANd DrIVE! 
ESpECIaLlY WhEN 

WE’RE TAKINg 
SOMEoNE TO 

JAiL!

it cHose to balanCe a pLaInTifF-
fRiEnDly apProAcH to tHe dfe 
witH a goverNmenT-fRiEnDly 

meritS analysis. it deterMined 
tHat tHe dFe doEs not bar 

pLaInTifFs’ cLaImS, but tHat tHe 
conStitutiOn’s supRemacy cLaUse* 

pRecLuded liAbility.

On tHe meritS, we finD tHat tHe 
SwAT teAm's acTiOnS furThered federal 
policy anD comPliEd witH federal law. 
PlaInTifFs' cLaImS are tHus barRed by 

tHe SupRemacy ClaUse.

tHere is a law enForCemenT pRoviso in tHe 
fTca tHat letS pLaInTifFs suE police for tHis kinD of 
misConDucT. We finD tHe pRoviso apPliEs to tHe DfE, so 

we'lL move on to tHe meritS. 

wHen tHe us coUrT of apPeAlS for tHe elevenTh cirCuIt 
heArD tHis case, it emPloYed itS owN apProAcH to tHe dFe.

*The Supremacy Clause states that federal 
law precludes state law when federal and 
state laws conflict.

…like tHe disCretiOnary funCtiOn exCepTiOn (DfE), 
wHicH enDs any suIt if tHe goverNmenT emPloYeE 
was enTitLed use to tHeIr disCretiOn wHen tHeY 

harMed tHe pLaInTifF.
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TrINA ANd TOi APpEaLED TO ThE SUPrEME COuRt, WhICh AGrEeD TO HEaR ThEiR CASE.

ThE SUPrEME COuRt DID NOT AGrEe WITh ThE 
ELEVENtH CIRcUiT'S UNUSUaL APpROaCh TO ThE FtCA.

FIRsT, IT HELd ThAT ThE 
LOWER COuRt MISrEaD 
ThE FtCA BY USINg ThE 

LAW ENfORcEMENt 
PrOVISO TO ShIeLd 

PlAiNtIFfS' ClAiMs FrOM 
ThE DIScRETIoNARY-
FUNcTIoN EXcEPtIoN.

NEXt, ThE COuRt HELd ThAT ThE SUPrEMACY ClAuSE DOeS NOT pReClUDE 
PlAiNtIFfS' ClAiMs BECAuSE ThE FtCA DOeS NOT CONfLICt WITh StATE LAW.

GEoRgIa LAW WOuLd PERmIT A 
HOMEoWnER TO SUe A PrIVATE PERsON FOR 
DAMAGES IF ThAT PERsON INtENtIoNALlY OR 

NEGlIGENtLY RAiDED HIS HOuSE ANd 
ASsAuLtED HIM.

ThE FTcA IS ThE "SUPrEME" 
FEDERAL LAW, ANd IT INsTrUCtS COuRtS TO 
APpLY ThOSE SAME StATE RULES TO DECIDE 
WhEThER ThE UNITED StATES IS LIaBlE, SO 
ThERE IS NO DIScORd BETwEeN federal 

and state law.

ThIS DECISIoN PrOVIDES LOWER 
COuRtS WITh SOME ClARITY 

REGARdINg ThE FtCA, BUT FAiLs TO 
ANsWER ONE OF ThE BIGgESt 

REMAiNINg QUeStIoNs: DOeS ThE 
Dfe BAR TrINA ANd TOi'S ClAiMs?

IMpORtANt QUeStIoNs SURrOuNd WhEThER 
ANd UNdER WhAT CIRcUMsTANcES ThE DIScRETIoNARY-

FUNcTIoN EXcEPtIoN MAy FOREClOSE A SUiT LIKE ThIS ONE. 
BEFORE ADdRESsINg ThEM, WE WOuLd BENEFIT FrOM ThE 

ELEVENtH CIRcUiT'S CAREFUL REeXAMINATIoN OF ThIS 
CASE IN ThE FIRsT INsTANcE.

| CONcUR.
ThE ELEVENtH CIRcUiT MUSt NOW 

CONsIDER ON REMANd WhEThER ThE 
FtCA'S DIScRETIoNARY-FUNcTIoN EXcEPtIoN 
BARs PlAiNtIFfS' ClAiMs. ThAT SAiD, ThERE 

IS REaSON TO ThINk ThIS EXcEPtIoN 
MAy NOT APpLY.

IT HAS BEeN EiGhT YeARs SINcE GOVERnMENt AGENtS BrOKE 
IINNttOO TrINA and toi'S HOME ANd TERrORIZED their FAMILY.

WhILE ThE SUPrEME COuRt'S DECISIoN ALlOWs ThEiR 
FIGhT TO CONtINUe, IT LEaVES IN PlACE A ClOuD OF 
UNcERtAiNtY SURrOuNdINg ThE PATh TO JUStICE.

TO BE CONtINUeD…

ThE LAW 
ENfORcEMENt 

PrOVISO DOeS NOT 
APpLY TO ThE 

DIScRETIoNARY FUNcTIoN 
EXcEPtIoN. ConGresS 

inTenDed for tHe 
pRoviso to apPly onLy 

to tHe FtCA's 
inTenTiOnal torT 

exCepTiOn, not any 
of itS otHer 
exCepTiOnS.
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Two yEarS ago, Texas pasSed Hb 1181—
a sTatute to pRevenT cHilDren fRom 

seEinG porNogRapHy on tHe inTerNet.

Hb 1181’s cHalLenGerS 
tHen apPeAled to 

tHe SupReme CoUrT. 
The natiOn’s higHesT 

coUrT woUlD have to 
decide wHetHer tHe 
sTatute furThered 
or fRusTrated tHe 
FirSt AmenDmenT.

Hb 1181 requIred disTributorS of “sexuAl 
materiAl harMful to minorS” over tHe 

inTerNet to verify eAcH user’s age, so as 
to let adulTs have acCesS but bLocK kidS.

The FreE SpeEcH CoAlitiOn, repResenTinG onLine 
pubLisHerS, suEd Texas. TheY arGuEd tHat Hb 1181 was 
unConStitutiOnal becaUse it viOlated tHe FirSt AmenDmenT.

JusT one daY before Hb 1181 woUlD 
have taken efFecT, a disTricT judGe 

anNoUnCed tHat tHe law was 
unConStitutiOnal anD orDered Texas 

not to enForCe it.

But the Fifth 
Circuit 

reversed that 
decision after 

Texas appealed,
rulinG Hb 1181 

conStitutiOnal 
anD alLowinG 

tHe age 
verificatiOn 

mecHanisM to 
go inTo efFecT.

FSC

Paxton

Dan Greenberg
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Why did tHe tWo coUrTs disagReE on wHetHer 
Hb 1181 was unConStitutiOnal? BecaUse tHeY 

used tWo difFerenT legal tesTs to evaluAte 
wHetHer tHe law viOlated tHe FirSt AmenDmenT, 
anD difFerenT tesTs yIelD difFerenT resulTs. 

The eAsiEsT tesT to pasS is tHe ratiOnal basis 
tesT, anD tHe harDesT tesT is sTricT sCrutiny.

The coUrT of apPeAlS apPliEd 
ratiOnal basis reviEw, wHicH asKs: 
Is tHis law ratiOnalLy related to a
legitimate goverNmenT inTeresT?

The disTricT coUrT apPliEd tHe 
sTricT sCrutiny tesT, wHicH 

requIres tHe goverNmenT to 
pasS tHreE difFerenT 

subTesTs—anD if it can’t pasS 
alL tHreE of tHem, it faIlS.

The appeals court saw Hb 1181 as regulatinG 
minorS’ acCesS to porNogRapHy. PrecedenT 

sugGesTs tHat regulatinG conTenT tHat’s 
obScene for minorS requIres onLy minimal 
sCrutiny—wHicH led tHe coUrT of apPeAlS 

to apPly tHe ratiOnal basis reviEw…

The district coUrT saw Hb 1181 as resTricTinG 
adulTs’ acCesS to cerTaIn kinDs of conTenT. 
It is esTabLisHed pRecedenT tHat regulatinG 
sPeEcH based on itS conTenT imPinGes on a 
funDamenTal conStitutiOnal rigHt. anD tHat 

calLs for sTricT sCrutiny…

…So It deterMined tHat Hb 1181 onLy 
regulates sPeEcH tHat goEs to minorS 
tHat is obScene for minorS. ProtecTinG 
minorS is a legitimate sTate inTeresT, 
so tHe sTatute Passes the ratiOnal 

basis tesT. Thus, it’s goOd law.

…So It decided tHat tHe sTatute goEs too far: 
It hamPerS adulT acCesS to porNogRapHy, anD 
it’s mucH more resTricTive tHan (for inStanCe) 

requIrinG filTerinG sofTware. Hb 1181 
tHerefore fails to pass sTricT sCrutiny, 

anD is unconstitutional as a result.
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AlMosT any law can 
pasS tHe ratiOnal basis 

tesT, becaUse alMosT 
anytHinG quAlifies as a 

legitimate goverNmenT
inTeresT. 

But tHe sTricT 
sCrutiny tesT is 

very harD to pasS. 
Very few lawS 

eArN tHis judiciAl 
golD medal.

The quEsTiOn is: 
What level of sCrutiny, 

corRecT?

If tHere’s an age 
verificatiOn requIremenT aboUt 
porN magazines, is tHat alSo 
subJecT to sTricT sCrutiny?

ExPlaIn to me wHy 
tHe barRiEr is difFerenT 

onLine tHan in a bRicK-
anD-morTar setTinG.

One of tHe tHinGs tHat’s 
very sTrikinG aboUt tHe case 
is tHe dRamatic cHanGe in tHe 

tecHnology… to acCesS 
porNogRapHy.

Age verificatiOn 
tecHnology has become 

cHeAper and more efFecTive 
in pRovidinG cirCumVenTiOn. 

Do yOu disPute tHat?

Come on, be reAl! 
There’s a huge volume of 

evidenCe tHat filTerinG 
doEsN’t worK.

We’re in an 
enTirely difFerenT 

worLd.

Fine. wHatever yOu do witH 
minorS, wHat we are sugGesTinG is tHat 
requIrinG adulTs to do sometHinG to 

acCesS tHis materiAl burDenS oUr FirSt 
AmenDmenT rigHt.

It doEs alSo imPacT how 
we tHinK aboUt tHe burDenS 
pLaced on adulTs to enSure 

tHat minorS don’t have 
acCesS.

WhicH tesT woUlD tHe SupReme CoUrT cHoOse for Hb 1181? At oral arGumenT, it was unCleAr.

Some JusTices apPeAred unDecided aboUt wHetHer tHe same level 
of sCrutiny sHoUlD be apPliEd to age-cHecKinG in difFerenT conTexTs.

OtHerS wonDered if new tecHnologiEs imPly tHat tHe law sHoUlD apPly difFerenTly todaY. 

AnD otHerS sugGesTed tHat Hb 1181 migHt inTerFere witH tHe rigHtS of adulTs, not jusT minorS.
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But tHe CoUrT ulTimately 
rejecTed botH tHe 

ratiOnal basis tesT anD 
tHe sTricT sCrutiny tesT.

InSteAd, tHe CoUrT 
decided tHat tHe

 inTerMediAte
sCrutiny tesT

was apPropRiAte.

The CoUrT’s opiniOn, wRitTen by JusTice 
ClarenCe Thomas, desCribed tWo 

pRinCipLes tHat guIde obScenity law.

A sTate maY not pRohibit 
adulTs fRom acCesSinG conTenT tHat 

is obScene onLy to minorS, but it maY 
enacT lawS to pRevenT minorS fRom 

acCesSinG sucH conTenT.

It reAsoned tHat—becaUse Hb 1181 regulates 
“disTributiOn to minorS of materiAl obScene 

for minorS”—inTerMediAte sCrutiny is 
apPropRiAte becaUse tHe law’s efFecTs on 

adulTs are merely “inCidenTal.”

Hb 1181 reAdily 
satisfies tHese 
requIremenTs.

A sTatute surVives inTerMediAte sCrutiny if it 
adVanCes imPorTanT goverNmenTal inTeresTs 

unRelated to tHe supPresSiOn of fReE 
sPeEcH anD doEs not burDen subStanTiAlLy 

more sPeEcH tHan necesSary to 
furTher tHose inTeresTs.

The CoUrT decided tHat Hb 1181’s burDenS on 
adulTs are inCidenTal becaUse tHere is no FirSt 

AmenDmenT rigHt to avoId age verificatiOn.

The CoUrT exPlaIned tHat a meAsure focusinG 
on parTicular “ideAs or viEwPoInTs” woUlD 

deserVe a higHer level of sCrutiny.

UlTimately, tHe CoUrT’s 
opiniOn is a balanCinG acT.

This decisiOn makes it eAsiEr for parenTs 
to keEp kidS awaY fRom porN, but It 

alSo makes it eAsiEr for goverNmenT to 
keEp adulTs awaY fRom porN—becaUse 

adulTs won’t wanT to give inForMatiOn to 
potenTiAl leAkerS or bLacKmaIlerS.

MakinG tHe inTerNet safe for 
kidS remaInS an upHilL batTle.

AdulT pRivacy 
coUlD become tHe
firSt casuAlTy.
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GoOd afTerNoOn. |’m 
Deputy Felix witH tHe 
ConStabLe’s Office.

A roUtine tRaffic 
sTop is aboUt to 

turN DEaDlY.

The reAson 
yOu’re beInG 

sTopPed todaY is 
unPaId tolL viOlatiOnS 

linKed to tHis 
vehicLe. Do yOu have yOur 

dRiver’s licenSe anD 
inSuranCe witH yOu?

It’s a renTal.

| get tHat, 
but it’s got unPaId 

tolL viOlatiOnS. When 
did yOu renT tHe 

car?

AboUt a weEk ago. 
It’s acTuAlLy in my 

girLfRiEnD’s name. |’m on tHe 
waY to get it wasHed anD 

turN it in.

| sMelL 
marijuAna. AnytHinG 
in tHe car | sHoUlD 

kNow aboUt?

Stop 
digGinG 
aroUnD.

do  
not move!

dig 
around!

|, uh, 
migHt have 

some ID in tHe 
tRunK. 

Ok, go aheAd 
anD pop tHe tRunK 

for me…

…anD now 
sTep oUt of 
tHe vehicLe.

asHtiAn BarNes 
popS tHe tRunK—
but sTaYs in tHe 

car. Then he turNs 
tHe igNitiOn… 
anD dRives.

As tHe car beginS 
to move, Felix 
cLimBs onTo tHe 

dRiver’s doOrSilL. Then…

Don’t move!

|’m jusT tRyInG 
to finD my—

TerRelL, Texas

Barnes

Felix

Mike Fox
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The SeconD, FoUrTh, FifTh, anD EigHtH CirCuItS apPly 
tHe so-calLed MomenT of tHe tHreAt rule.

Deputy Felix sHot anD kilLed AsHtiAn BarNes.
The BarNes family suEd, alLeginG tHat 
Deputy Felix used exCesSive forCe.

The case reAcHed tHe US SupReme 
CoUrT, wHere tHe jusTices were 
asKed to decide wHetHer Felix’s 

use of deAdLy forCe was jusTified.

The sPecific quEsTiOn before tHe CoUrT is how to asSesS tHe reAsonabLenesS of a police officer’s 
use of forCe. ShoUlD it conSider tHe totality of tHe cirCumStanCes, inCludinG facTorS sucH as…

…The nature of 
tHe ofFenSe…

…The imMediAcy 
of any tHreAt…

…anD tHe tacTical 
decisiOnS made by 

tHe officer…

…Or sHoUlD it conSider 
jusT tHe sPlit seconD 
wHen tHe forCe was used?

The FirSt, ThirD, SixTh, SevenTh, NinTh, 
TenTh, ElevenTh, anD Dc CirCuItS apPly a 
totality of tHe cirCumStanCes tesT.

This tesT ofTen favorS police 
officerS sinCe it igNores how an 
officer’s eArLiEr decisiOnS maY have 

conTributed to tHe danGer.
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The FoUrTh 
AmenDmenT 

inQuIry inTo tHe 
reAsonabLenesS 
of police use of 
forCe requIres 
analyzinG tHe 

totality of tHe 
cirCumStanCes.

But tHe FifTh CirCuIt limited tHeIr 
viEw to tHe tWo seconDs before tHe 

sHoOtinG, afTer Felix had sTepPed onTo 
tHe doOrSilL of BarNes’s car.

The jusTices reAffirMed tHe ttoottaalliittyy  
ooff  ttHHee  cciirrCCuummSSttaannCCeess  tteessTT…

The FramerS tasKed 
juriEs comPrised of 
orDinary citizenS 
witH adJudicatinG 
disPutes betWeEn 

felLow citizenS anD
tHeIr goverNmenT.

…anD rejecTed tHe mmoommeennTT  
ooff  ttHHee  ttHHrreeAAtt rruullee.

A coUrT can’t asSesS 
tHe totality of tHe 

cirCumStanCes if it has put on 
cHronological bLinDerS.

The momenT of the tHreAt 
rule pRevenTs tHe conTexT-

focused analysis tHis CoUrT’s 
pRecedenTs requIre.

The SupReme CoUrT’s decisiOn to 
alLow tHe lawSuIt to pRoceEd in a 
lower coUrT is a sigNificanT sTep 
forWarD for tHe BarNes family.

PerHapS tHeY wilL even 
get tHeIr daY in fRonT 

of a citizen jury.

But wHetHer tHe BarNes 
family makes it tHat far…

…remaInS unCerTaIn.
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No lonGer!

*Exceptions include children of foreign diplomats.

Trump

CASA

Brent Skorup
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In some rare cases, tHe orDer woUlD 
renDer a newBorN “sTatelesS”—

a citizen of no coUnTry.

SorRy, 
but yOur baby is a 

nonCitizen anD can’t 
get a SociAl Security 

NumBer…
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InJunCtiOnS 
eItHer comPel or 
forBid parTicular 
acTiOnS by parTiEs 

to a lawSuIt.

AnD wHen jusT one 
federal judGe can 
halT an onGoInG 

goverNmenT policy 
acRosS tHe enTire 
natiOn, tHat judGe 
wiElDs imMenSe 

power.power.

In facT, |’m 
goInG to make 

tHis a univerSal 
inJunCtiOn.

YoUr Honor, 
if | maY…

ThReE difFerenT 
disTricT coUrTs 

deterMined tHat tHe 
pResidenT’s executive 

orDer was 
unConStitutiOnal.

|’m goInG to 
gRanT tHe requEsT 

for an inJunCtiOn agaInSt 
tHis unConStitutiOnal 

pResidenTiAl 
orDer.

NotabLy, in TrumP v. CASA, InC., tHe judGe did sometHinG 
rare—but not unHeArD of.

The US goverNmenT 
soUgHt to cHalLenGe 

tHe hisTory anD 
pRecedenT. But it never 

got tHe cHanCe.
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WhetHer univerSal inJunCtiOnS are pRoper has become a bitTer debate—even amonG judGes!

There are neArLy 700 federal judGes 
heArinG cases in dozenS of disTricT 
coUrTs acRosS tHe United States.

The cHiEf arGumenT 
agaInSt univerSal 
inJunCtiOnS is tHat 
ConGresS never 

exPresSly 
aUtHorized tHem.

That quEsTiOn has new urGenCy. 
In tHe pasT 20 yEarS, disTricT 

coUrTs have vasTly inCreAsed 
tHeIr isSuAnCe of univerSal 

inJunCtiOnS, halTinG sWeEpinG 
federal policiEs.

But UniverSal 
inJunCtiOnS sHorT-cirCuIt 

tHe natiOn’s sysTem of tHe natiOn’s sysTem of 
apPelLate reviEw, anD tHeY 
imProperLy alLow disTricT 
coUrT judGes to become 
superVisorS of natiOnal 

policy.

When TrumP v. CASA, inC. reAcHes tHe SupReme CoUrT, it is a case lesS aboUt tHe 
powerS of tHe pResidenT anD more aboUt tHe powerS of judGes.

WitHoUt univerSal 
inJunCtiOnS, sTopPinG an 

unConStitutiOnal pResidenTiAl 
orDer potenTiAlLy meAnS waItinG 
yEarS for tHe SupReme CoUrT 

to inTerVene—or decidinG 
hunDredS hunDredS of separate 

cases!
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Yet todaY, a sinGle 
disTricT judGe can halT 

a federal pRogRam 
coAsT-to-coAsT.
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The JudiciAry AcT of 
1789 enDowed federal coUrTs 

witH jurisDicTiOn over “alL suItS…
in equIty.” ThoUgH flexibLe, 
tHis equItabLe aUtHority is 

not fReEwHeElinG.

By forGinG a 
sHorTcut to reliEf 

tHat benefitS parTiEs 
anD nonParTiEs alike, anD nonParTiEs alike, 

univerSal inJunCtiOnS… 
imPerMisSibLy alLow 
coUrTs to cReAte 
de facTo cLasS 
acTiOnS at wilL.
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LeArN fRom coNsTitUTiOnaL sChoLArS 
abOut soME of 2024–2025’s biGgeSt 

SupRemE CoUrT CasES—wiTh coMIcS!
  

SevEN caSEs arE fineLY ilLusTraTEd anD 
tHoUgHtFulLy exAMinED in an acADemIC, 

noN-paRtiSAn maNneR.
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