
in tHe eArLy hoUrS of tHe morNinG, a six-agenT fBi sWat teAm sMasHed in tHe fRonT 
doOr, detonated a flasH-banG gRenade, anD pRoceEded to raId tHe hoUse.

JusT OutSide of AtLanTa 
sitS a quIet suburBan 
home belonGinG to a 

family of tHreE:

HilLiArD “TOi” ClIaTt
CurTrina “TrINA” MARtIN

ANd tRina’s seven-
yEar-olD son, g.w.

wHen tHe family wenT to 
sLeEp on tHe nigHt of 
ocTober 18, 2017, tHeY 
never exPecTed tHeIr 

lives to cHanGe forever.

TerRified tHat 
cRiminalS had bRoken 
inTo tHeIr home, tHe 
family jumPed inTo 
acTiOn to pRotecT 

tHemSelVes.

We neEd 
to hide!

| neEd to 
get my son!

momMy?

Martin

United States

Laura Bondank-Harmon
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But hidinG pRoved uselesS.

Don’t move!
yOu’re unDer arResT!

What’s 
goInG on?!

Why is tHis 
hapPeninG?!

PleAse!! | neEd to 
go get my son! PleAse, 

| beg yOu!

But as quIcKly as tHe 
raId began, it came 
to an abRupT halT.

Uh, guYs?
| tHinK we have 

a pRobLem.

UhH… 
we’lL be 

rigHt bacK.

The fBi sWat teAm had a warRanT to 
raId tHe hoUse of a suspected ganG 
memBer located at 3741 lanDaU lane.

The onLy pRobLem? tHeY weren’t on lanDaU 
lane. tHeY were at 3756 denVilLe tRace.

FreEze!
hanDs up!
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Before conDucTinG tHe raId, 
tHe sWat teAm made no 

efForT to verify tHat tHeY 
were at tHe rigHt locatiOn.

SometHinG seEmS ofF. 
sHoUlD we make sure tHis 

is tHe rigHt hoUse? Nah, |’m 
sure it’s fine.

Let’s go!

wHen asKed 
how tHe sWat 
teAm managed 
to make sucH 
AN EGrEGIoUS 
misTake, tHe 

sPeciAl agenT 
in cHarGe of 
tHe oPeratiOn

bLamed his 
perSonal 

gPs device,
cLaIminG it led
tHem to tHe

wRonG hoUse. But tHis cLaIm coUlD never 
be verified becaUse tHe 
officer tHrew awaY tHe 

gPs device afTer tHe raId.

afTer reAlizinG tHeIr misTake, tHe sWat 
teAm wenT dowN tHe bLocK to raId tHe 
corRecT hoUse, leAvinG tRina anD her 

family conFused anD terRorized.

WhoOpS!
let’s tRy tHat

agaIn.

tHe raId caUsed exTenSive inJuriEs 
anD pRoperTy damage. in an efForT 
to recover for at leAsT some of 
tHose losSes, tRina anD toI suEd 

tHe united sTates unDer tHe
federal torT cLaImS acT (fTca).

tHe fTca is a federal 
law tHat waIves tHe 

goverNmenT’s sovereIgN 
imMunity* for cerTaIn 

types of cLaImS, 
alLowinG inJured 
inDividuAlS to suE.

*Legal doctrine preventing lawsuits against a government without consent.

It is onLy faIr that tHe federal 
goverNmenT be helD liAbLe wHen a 

federal emPloYeE comMitS misConDucT 
for wHicH a pRivate perSon woUlD be 

liAbLe if tHeY did tHe same tHinG. 

tHe fTca wilL enSure legal 
recoUrSe for americanS wHo 
are harMed by goverNmenT 
negLigenCe or misConDucT.

AlThoUgH tHe sPeciAl agenT in cHarGe of tHe operatiOn 
did evenTuAlLy returN to apologize, toI, tRina, anD 
g.w. were lefT witH more quEsTiOnS tHan anSwerS.

sorRy aboUt alL 
tHe comMotiOn. here’s 

my superVisor’s 
numBer.
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tHe fTca alLowS inDividuAlS to suE 
tHe federal goverNmenT for harMs 
comMitTed by federal emPloYeEs in 

tHe coUrSe of tHeIr emPloYmenT.

but tHe goverNmenT wilL ofTen tRy to bar a 
pLaInTifF’s lawSuIt usinG exCepTiOnS unDer tHe fTca…

ThReE poInTs!
| love deliverinG maIl.

HeY! tHat’s 
my sTufF!

but getTinG pasT tHe dFE is not alWaYs a sTraIgHtforWarD pRocesS as lower coUrTs 
fRequEnTly disagReE aboUt how anD wHen tHis exCepTiOn sHoUlD apPly.

some coUrTs have helD tHat 
tHe dFe doEs not pRotecT 

conDucT marKed by 
carelesSnesS or lazinesS.

some coUrTs refuse to apPly 
tHe exCepTiOn wHen federal 
law enForCemenT officerS 

viOlate a pLaInTifF’s 
conStitutiOnal rigHtS.

anD some coUrTs have 
sugGesTed tHat tHe dFe 

doEsN’t apPly to minisTeriAl 
tasKs sucH as tRanSporTinG 

susPecTs to jaIl.

HEy! yOu jusT can’t come 
here witHoUt a warRanT!

| exerCised my disCretiOn in 
deliverinG tHe maIl, did | not?

ThE USpS 
HANdBOoK 
INsTrUCtS 

YoU TO AVOiD 
ThROWINg 
ThE MAiL… 

…SO 
YoUR 

DIScRETIoN 
DOeSn’T 
INcLUDE 
PlAyINg 

BASkETbALl 
WITh ThE 

PACkAGES. 
ThE Dfe 
DOeSn’T 
APpLY.

| WASn’T 
TEXtINg. | 

WAS WATcHINg 
TIKtOK.

ThIS IS A 
SUPER-SECURE 
PrISON. | DON’T 

WANt TO WAStE TIME 
ON A POiNtLESs 

SEaRcH.

ShOuLd WE 
HAVE SEaRcHED 

ThESE GUyS?
| SAiD DON’T 

TEXt ANd DrIVE! 
ESpECIaLlY WhEN 

WE’RE TAKINg 
SOMEoNE TO 

JAiL!

it cHose to balanCe a pLaInTifF-
fRiEnDly apProAcH to tHe dfe 
witH a goverNmenT-fRiEnDly 

meritS analysis. it deterMined 
tHat tHe dFe doEs not bar 

pLaInTifFs’ cLaImS, but tHat tHe 
conStitutiOn’s supRemacy cLaUse* 

pRecLuded liAbility.

On tHe meritS, we finD tHat tHe 
SwAT teAm's acTiOnS furThered federal 
policy anD comPliEd witH federal law. 
PlaInTifFs' cLaImS are tHus barRed by 

tHe SupRemacy ClaUse.

tHere is a law enForCemenT pRoviso in tHe 
fTca tHat letS pLaInTifFs suE police for tHis kinD of 
misConDucT. We finD tHe pRoviso apPliEs to tHe DfE, so 

we'lL move on to tHe meritS. 

wHen tHe us coUrT of apPeAlS for tHe elevenTh cirCuIt 
heArD tHis case, it emPloYed itS owN apProAcH to tHe dFe.

*The Supremacy Clause states that federal 
law precludes state law when federal and 
state laws conflict.

…like tHe disCretiOnary funCtiOn exCepTiOn (DfE), 
wHicH enDs any suIt if tHe goverNmenT emPloYeE 
was enTitLed use to tHeIr disCretiOn wHen tHeY 

harMed tHe pLaInTifF.
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TrINA ANd TOi APpEaLED TO ThE SUPrEME COuRt, WhICh AGrEeD TO HEaR ThEiR CASE.

ThE SUPrEME COuRt DID NOT AGrEe WITh ThE 
ELEVENtH CIRcUiT'S UNUSUaL APpROaCh TO ThE FtCA.

FIRsT, IT HELd ThAT ThE 
LOWER COuRt MISrEaD 
ThE FtCA BY USINg ThE 

LAW ENfORcEMENt 
PrOVISO TO ShIeLd 

PlAiNtIFfS' ClAiMs FrOM 
ThE DIScRETIoNARY-
FUNcTIoN EXcEPtIoN.

NEXt, ThE COuRt HELd ThAT ThE SUPrEMACY ClAuSE DOeS NOT pReClUDE 
PlAiNtIFfS' ClAiMs BECAuSE ThE FtCA DOeS NOT CONfLICt WITh StATE LAW.

GEoRgIa LAW WOuLd PERmIT A 
HOMEoWnER TO SUe A PrIVATE PERsON FOR 
DAMAGES IF ThAT PERsON INtENtIoNALlY OR 

NEGlIGENtLY RAiDED HIS HOuSE ANd 
ASsAuLtED HIM.

ThE FTcA IS ThE "SUPrEME" 
FEDERAL LAW, ANd IT INsTrUCtS COuRtS TO 
APpLY ThOSE SAME StATE RULES TO DECIDE 
WhEThER ThE UNITED StATES IS LIaBlE, SO 
ThERE IS NO DIScORd BETwEeN federal 

and state law.

ThIS DECISIoN PrOVIDES LOWER 
COuRtS WITh SOME ClARITY 

REGARdINg ThE FtCA, BUT FAiLs TO 
ANsWER ONE OF ThE BIGgESt 

REMAiNINg QUeStIoNs: DOeS ThE 
Dfe BAR TrINA ANd TOi'S ClAiMs?

IMpORtANt QUeStIoNs SURrOuNd WhEThER 
ANd UNdER WhAT CIRcUMsTANcES ThE DIScRETIoNARY-

FUNcTIoN EXcEPtIoN MAy FOREClOSE A SUiT LIKE ThIS ONE. 
BEFORE ADdRESsINg ThEM, WE WOuLd BENEFIT FrOM ThE 

ELEVENtH CIRcUiT'S CAREFUL REeXAMINATIoN OF ThIS 
CASE IN ThE FIRsT INsTANcE.

| CONcUR.
ThE ELEVENtH CIRcUiT MUSt NOW 

CONsIDER ON REMANd WhEThER ThE 
FtCA'S DIScRETIoNARY-FUNcTIoN EXcEPtIoN 
BARs PlAiNtIFfS' ClAiMs. ThAT SAiD, ThERE 

IS REaSON TO ThINk ThIS EXcEPtIoN 
MAy NOT APpLY.

IT HAS BEeN EiGhT YeARs SINcE GOVERnMENt AGENtS BrOKE 
IINNttOO TrINA and toi'S HOME ANd TERrORIZED their FAMILY.

WhILE ThE SUPrEME COuRt'S DECISIoN ALlOWs ThEiR 
FIGhT TO CONtINUe, IT LEaVES IN PlACE A ClOuD OF 
UNcERtAiNtY SURrOuNdINg ThE PATh TO JUStICE.

TO BE CONtINUeD…

ThE LAW 
ENfORcEMENt 

PrOVISO DOeS NOT 
APpLY TO ThE 

DIScRETIoNARY FUNcTIoN 
EXcEPtIoN. ConGresS 

inTenDed for tHe 
pRoviso to apPly onLy 

to tHe FtCA's 
inTenTiOnal torT 

exCepTiOn, not any 
of itS otHer 
exCepTiOnS.
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