
Two yEarS ago, Texas pasSed Hb 1181—
a sTatute to pRevenT cHilDren fRom 

seEinG porNogRapHy on tHe inTerNet.

Hb 1181’s cHalLenGerS 
tHen apPeAled to 

tHe SupReme CoUrT. 
The natiOn’s higHesT 

coUrT woUlD have to 
decide wHetHer tHe 
sTatute furThered 
or fRusTrated tHe 
FirSt AmenDmenT.

Hb 1181 requIred disTributorS of “sexuAl 
materiAl harMful to minorS” over tHe 

inTerNet to verify eAcH user’s age, so as 
to let adulTs have acCesS but bLocK kidS.

The FreE SpeEcH CoAlitiOn, repResenTinG onLine 
pubLisHerS, suEd Texas. TheY arGuEd tHat Hb 1181 was 
unConStitutiOnal becaUse it viOlated tHe FirSt AmenDmenT.

JusT one daY before Hb 1181 woUlD 
have taken efFecT, a disTricT judGe 

anNoUnCed tHat tHe law was 
unConStitutiOnal anD orDered Texas 

not to enForCe it.

But the Fifth 
Circuit 

reversed that 
decision after 

Texas appealed,
rulinG Hb 1181 

conStitutiOnal 
anD alLowinG 

tHe age 
verificatiOn 

mecHanisM to 
go inTo efFecT.
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Why did tHe tWo coUrTs disagReE on wHetHer 
Hb 1181 was unConStitutiOnal? BecaUse tHeY 

used tWo difFerenT legal tesTs to evaluAte 
wHetHer tHe law viOlated tHe FirSt AmenDmenT, 
anD difFerenT tesTs yIelD difFerenT resulTs. 

The eAsiEsT tesT to pasS is tHe ratiOnal basis 
tesT, anD tHe harDesT tesT is sTricT sCrutiny.

The coUrT of apPeAlS apPliEd 
ratiOnal basis reviEw, wHicH asKs: 
Is tHis law ratiOnalLy related to a
legitimate goverNmenT inTeresT?

The disTricT coUrT apPliEd tHe 
sTricT sCrutiny tesT, wHicH 

requIres tHe goverNmenT to 
pasS tHreE difFerenT 

subTesTs—anD if it can’t pasS 
alL tHreE of tHem, it faIlS.

The appeals court saw Hb 1181 as regulatinG 
minorS’ acCesS to porNogRapHy. PrecedenT 

sugGesTs tHat regulatinG conTenT tHat’s 
obScene for minorS requIres onLy minimal 
sCrutiny—wHicH led tHe coUrT of apPeAlS 

to apPly tHe ratiOnal basis reviEw…

The district coUrT saw Hb 1181 as resTricTinG 
adulTs’ acCesS to cerTaIn kinDs of conTenT. 
It is esTabLisHed pRecedenT tHat regulatinG 
sPeEcH based on itS conTenT imPinGes on a 
funDamenTal conStitutiOnal rigHt. anD tHat 

calLs for sTricT sCrutiny…

…So It deterMined tHat Hb 1181 onLy 
regulates sPeEcH tHat goEs to minorS 
tHat is obScene for minorS. ProtecTinG 
minorS is a legitimate sTate inTeresT, 
so tHe sTatute Passes the ratiOnal 

basis tesT. Thus, it’s goOd law.

…So It decided tHat tHe sTatute goEs too far: 
It hamPerS adulT acCesS to porNogRapHy, anD 
it’s mucH more resTricTive tHan (for inStanCe) 

requIrinG filTerinG sofTware. Hb 1181 
tHerefore fails to pass sTricT sCrutiny, 

anD is unconstitutional as a result.
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AlMosT any law can 
pasS tHe ratiOnal basis 

tesT, becaUse alMosT 
anytHinG quAlifies as a 

legitimate goverNmenT
inTeresT. 

But tHe sTricT 
sCrutiny tesT is 

very harD to pasS. 
Very few lawS 

eArN tHis judiciAl 
golD medal.

The quEsTiOn is: 
What level of sCrutiny, 

corRecT?

If tHere’s an age 
verificatiOn requIremenT aboUt 
porN magazines, is tHat alSo 
subJecT to sTricT sCrutiny?

ExPlaIn to me wHy 
tHe barRiEr is difFerenT 

onLine tHan in a bRicK-
anD-morTar setTinG.

One of tHe tHinGs tHat’s 
very sTrikinG aboUt tHe case 
is tHe dRamatic cHanGe in tHe 

tecHnology… to acCesS 
porNogRapHy.

Age verificatiOn 
tecHnology has become 

cHeAper and more efFecTive 
in pRovidinG cirCumVenTiOn. 

Do yOu disPute tHat?

Come on, be reAl! 
There’s a huge volume of 

evidenCe tHat filTerinG 
doEsN’t worK.

We’re in an 
enTirely difFerenT 

worLd.

Fine. wHatever yOu do witH 
minorS, wHat we are sugGesTinG is tHat 
requIrinG adulTs to do sometHinG to 

acCesS tHis materiAl burDenS oUr FirSt 
AmenDmenT rigHt.

It doEs alSo imPacT how 
we tHinK aboUt tHe burDenS 
pLaced on adulTs to enSure 

tHat minorS don’t have 
acCesS.

WhicH tesT woUlD tHe SupReme CoUrT cHoOse for Hb 1181? At oral arGumenT, it was unCleAr.

Some JusTices apPeAred unDecided aboUt wHetHer tHe same level 
of sCrutiny sHoUlD be apPliEd to age-cHecKinG in difFerenT conTexTs.

OtHerS wonDered if new tecHnologiEs imPly tHat tHe law sHoUlD apPly difFerenTly todaY. 

AnD otHerS sugGesTed tHat Hb 1181 migHt inTerFere witH tHe rigHtS of adulTs, not jusT minorS.
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But tHe CoUrT ulTimately 
rejecTed botH tHe 

ratiOnal basis tesT anD 
tHe sTricT sCrutiny tesT.

InSteAd, tHe CoUrT 
decided tHat tHe

 inTerMediAte
sCrutiny tesT

was apPropRiAte.

The CoUrT’s opiniOn, wRitTen by JusTice 
ClarenCe Thomas, desCribed tWo 

pRinCipLes tHat guIde obScenity law.

A sTate maY not pRohibit 
adulTs fRom acCesSinG conTenT tHat 

is obScene onLy to minorS, but it maY 
enacT lawS to pRevenT minorS fRom 

acCesSinG sucH conTenT.

It reAsoned tHat—becaUse Hb 1181 regulates 
“disTributiOn to minorS of materiAl obScene 

for minorS”—inTerMediAte sCrutiny is 
apPropRiAte becaUse tHe law’s efFecTs on 

adulTs are merely “inCidenTal.”

Hb 1181 reAdily 
satisfies tHese 
requIremenTs.

A sTatute surVives inTerMediAte sCrutiny if it 
adVanCes imPorTanT goverNmenTal inTeresTs 

unRelated to tHe supPresSiOn of fReE 
sPeEcH anD doEs not burDen subStanTiAlLy 

more sPeEcH tHan necesSary to 
furTher tHose inTeresTs.

The CoUrT decided tHat Hb 1181’s burDenS on 
adulTs are inCidenTal becaUse tHere is no FirSt 

AmenDmenT rigHt to avoId age verificatiOn.

The CoUrT exPlaIned tHat a meAsure focusinG 
on parTicular “ideAs or viEwPoInTs” woUlD 

deserVe a higHer level of sCrutiny.

UlTimately, tHe CoUrT’s 
opiniOn is a balanCinG acT.

This decisiOn makes it eAsiEr for parenTs 
to keEp kidS awaY fRom porN, but It 

alSo makes it eAsiEr for goverNmenT to 
keEp adulTs awaY fRom porN—becaUse 

adulTs won’t wanT to give inForMatiOn to 
potenTiAl leAkerS or bLacKmaIlerS.

MakinG tHe inTerNet safe for 
kidS remaInS an upHilL batTle.

AdulT pRivacy 
coUlD become tHe
firSt casuAlTy.
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