
In tHe eArLy daYs of America, tHere were 
no pubLic sChoOlS. ChilDren were 

educated at home by tHeIr parenTs, anD 
mosT familiEs did not owN many boOkS—

tHeY were exPenSive luxuriEs.

AnD if a family did 
owN a boOk, cHanCes 
are tHat boOk was 

tHe BibLe.

The firSt sChoOlS 
to emerGe in 
America were 

pRivate, openLy 
religiOus, anD in 

some cases 
supPorTed in parT 
by tax revenuE 
or otHer pubLic 

resoUrCes.

The religiOus—
sPecificalLy, 

ProtesTanT ChRisTiAn—
cHaracTer of many 

pubLic sChoOlS 
conTinuEd welL inTo 

tHe 19tH anD even 
20tH cenTuriEs.

This caUsed gRowinG tenSiOn 
witH imMigRanTs fRom 
tRaditiOnalLy CatHolic 

coUnTriEs sucH as IrelanD 
anD Italy, wHo did not 

apPreciAte tHeIr cHilDren 
beInG taUgHt botH reAdinG 
anD tHeOlogy fRom tHe 

KinG James BibLe.

St. Isidore

Drummond

Clark Neily
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Congress has had an official chaplain for more 
than 200 years, but never an official rabbi, imam, 

or Buddhist monk—what’s up with that?

These kinds of questions are endless, and the answers are often 
unsatisfying. Can the fire department put out a fire at a church? 

Can Congress put “In God We Trust” on dollar bills?

The First Amendment says the government must neither 
establish nor prevent the free exercise of religion. 

Drawing the line between those two 
commands—and deciding whether there is any 
space for “play in the joints” between them—
has been a major challenge for the courts.

As essayist George F. 
Will humorously related 

in a 2021 column, 
“Decades ago, the 

Supreme Court ruled 
that the First 

Amendment’s prohibition 
of ‘establishment’ of 

religion was violated if 
the government supplied 

maps to religious 
schools, but not if it 
supplied books. So, 

Senator Daniel Patrick 
Moynihan mischievously 
wondered: What about 

atlases, which are 
books of maps?”

1111



Meanwhile, the face of education has changed radically: from no public schools, 
to unabashedly religious public schools, to today’s secular public schools— 
required by courts to avoid religious  instruction on constitutional grounds.

In recent decades—
and particularly in 

the wake of the 2020 
COVID-19 pandemic—
the school-choice 
movement has taken 

off, allowing a 
growing number of 
families to choose 
among an array of 
public and private 

educational options.

The question arose: Can religious schools 
participate in publicly funded school-choice 
programs? In a 2002 case called ZelMan v. 

S|mMonS-HarR|s, the Supreme Court said yes—

provided that parents’ decision 
to send their children to a 

religious school is a “genuine 
and independent choice.”

That decision was hardly 
surprising, given that 
tax dollars had long 

been supporting religious 
hospitals, day care 

facilities, and even higher 
education at openly 

religious schools such as 
the University of Notre 

Dame, via Pell Grants and 
the GI Bill.
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But the devil lay in the details—
state constitutional provisions like 

“no aid” clauses and Blaine Amendments 
explicitly bar taxpayer support of 
religious activities and education.

Charter schools—first launched in Minnesota in 1991, now operating in 46 states— 
are publicly funded but independently run, giving them flexibility to operate 

differently than traditional schools while expanding parental choice.

Oklahoma enacted a law permitting 
charter schools in 1999. It later created a 
statewide charter school board with the 
sole power to sponsor virtual charter 
schools that have enormous flexibility 

regarding pedagogy and curriculum.
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At the Supreme Court, the 
opposing parties presented the 

justices with two radically 
different takes. In one telling, 

St. Isidore is an unabashedly 
religious institution that seeks to 

indoctrinate children under the 
auspices of educating them.

In 2023, the Catholic 
Archdiocese of Oklahoma 

City and the Diocese of Tulsa 
formed the St. Isidore of 

Seville Catholic Virtual 
School and applied to join 

Oklahoma’s charter school 
program—making clear that 

the new school would 
integrate religion into its 

proposed curriculum.

Concerned that 
excluding St. 

Isidore from the 
charter school 
program might 

amount to 
unconstitutional 
anti-religious 
discrimination, 

the board 
approved the 
application. 

Oklahoma’s attorney 
general filed suit the 

next day—arguing 
that allowing St. 

Isidore to provide 
religious education 
with public dollars 
would violate state 
law, the Oklahoma 

Constitution, and the 
US Constitution. The 
Oklahoma Supreme 

Court agreed.

St. Isidore and the statewide 
charter school board 

appealed to the US Supreme 
Court, arguing that religious 
charter schools are indeed 
constitutional, and that it 
would be unconstitutional 
religious discrimination to 

exclude St. Isidore from the 
state-funded program.
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Which one you see—a school that happens to 
be run by a religious institution, or a 

religious institution that happens to provide 
education—determines the outcome of the case.

And here is 
literally 

everything 
the Supreme 
Court had to 

say about
 this case. 

If you think everything about this case besides the 
specific outcome for St. Isidore remains very much in 
question—including whether the result might have been 

different had Justice Barrett not recused—you’re right!

In the other telling, St. Isidore 
is just another one of the 

countless private entities that 
states routinely contract with 

to provide various public 
services, including health care, 
child care—and, yes, education.

The parties essentially presented the justices 
with a legal optical illusion—two completely 

different realities in the same set of facts.
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