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STEPHEN COLBERT ISRIGHT TO LAMPOON
OUR CAMPAIGN FINANCE SYSTEM
(AND So CAN You!)

ILYA SHAPIRO*

Thank you very much for having me. I'm probably e@xcited than
you are to hear what | have to say because I'nexattly sure what it'll be.
I've been on Obamacare duty 24/7 for | don't knawHong and it's hard
to switch gears. This is my second time in your $téte. The last time was
in 2001 when | was a summer associate at Dorseyhftindy’s New York
office, and they brought us here for a long weekérgbt to meet Walter
Mondale, who is still a senior counsel. | asked itrat he thought of the
Bush tax-cut plan—people were kicking me underttdige—and, for the
record, he was against it.

| don't know how many of you are fans of Stephernb@d or Jon
Stewart. | like the former, not the latter, beca@$ewart is all about his
political agenda, while Colbert, though similar s political views, is
more of a showman. But I'm probably biased becatsibert had me on
his show and Stewart hash’lm any case, this dynamic duo, more than any
media pundits—real or fake—has in the last few memffectively shown
the unworkability, the instability, and the fardiceature of our campaign
finance regulations. They don't cover the backgtblegal analysis and
they imply thatCitizens Uniteccaused the current mess, but as entertainers
rather than legal scholars, they correctly showtlaseystem’s absurdities.

While my diagnosis of the underlying problems—artlst my
prescription for future reform—differs from Steph@wolbert, | agree that

* Senior Fellow in Constitutional Studies, Cato tihge, and Editor-in-ChiefCato Supreme
Court Review J.D., University of Chicago Law School; M.Sc., ldom School of Economics;
A.B., Princeton University. This Article is an editédnscript of a presentation | gave at the
University of St. Thomas Journal of Law & Publicligs symposium orCitizens Unitedon
March 30, 2012. Thanks to Kathleen Hunker for her kewmeresearch assistance. Thanks to
Trevor Burrus, Nick Dranias, and Paul Sherman for tlesilew and comments.

1. The Colbert ReporComedy Central July 8, 2010), http://www.colbertoaitom/the-
colbert-report-videos/340923/july-08-2010/automatiasthe-people—-ilya-shapiro—-jackie-
hilly.
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our campaign finance regime leads to perverse #eth gcomical results.
That is, | think thaCitizens Unitedvas correctly decided because political
speech should be free regardless of the natureeo$geaker: people don't
lose their rights when they get together and aasmciwhether it be in
unions, non-profit advocacy groups, private cluios;profit corporations,
or any other form.But | also think the ruling does create the oddation
whereby independent political speech is unbridied anrestricted for the
most part while candidates and parties are heae#jricted and heavily
regulated. If you look at who really gained for gieal purposes from
Citizens United it's non-profits, advocacy groups, and independen
speakers of various kinds, be it the Cato Instjttite Sierra Club, the
ACLU, the NRA, small business associations, ordrgtbups. The losers,
meanwhile, are political parties and candidatesabse they, in relative
terms, now have less money and less control oedr iessage. That's not
necessarily a bad thing—parties aren't privilegadar the Constitution—
but it does create a weird dynamic.

There was a satirical piece The Atlantic by one of Obama’s former
speechwriters, John Lovett—not to be confused dath Lovitz; that would
have been a completely different article—that pnese dystopian future
where Super PACs are all-powerful, and partiestexisrely to collect
signatures and get candidates (themselves pawrtsedrallof No money
is going to candidates because it’s all just twihomal Super PACs running
everything: Karl Rove’s TruePAC against George Sargor whoever's)
GoodPAC. Every once in a while, as B84 they swap positions
completely—"TruePAC has always been at war withsoutcing’—the
way that the real parties have switched on varissiges historically. There
are no real political campaigns any more, just tamtsdemonizing ofhe
other for no reason anyone recollects. This scenari@statke current
circumstances to the extreme: we have these bigipgrelargely
unregulated because political speech should begulaied—that act as
“independent” proxies for the candidates and partten doing the dirtiest
attack ads.

It creates a weird system; what we have now witittstimits on
contributions to candidates but not on their exjengs—or on
independent groups’ contributions and expendituriegtstable. There's
all this money being spent on enforcement but wet caally enforce the
laws because the FEC splits 3-3 even when it mangbave a quorum.
You couldn’t design a more dysfunctional system.

2. llya Shapiro & Caitlyn W. McCarthySo What If Corporations Aren't People24 J.
MARSHALL L. Rev. 701, 707-08 (2011).

3. Jon LovettPACs AmericandlHE ATLANTIC (Feb. 2, 2012), http://www.theatlantic.com
Ipolitics/archive/2012/02/pacs-americana/252379/.



SHAPIRO%2MARTICLE[1].DOCX (DO NOT DELETE) 10/23/201312:24PM

No. 2] Stephen Colbert Is Right to Lampoon Our 319
Campaign Finance System (And So Can You!)

At a certain point, there are going to be enougm@eatic incumbents
who say, “You know, | really want to control my rsage better” or “My
money is going to these groups with whom | can’ordinate.” These
politicians—not the ultra-hardcore “campaign finang my primary issue”
sort of people (who only exist within the Beltwalye rest of America cares
about real issues, be they economic, social, @idarpolicy)—are going to
say “enough is enough.” We have to liberalize gaenpaign finance
regime and get rid of limits on, or have very higtps for, contributions to
candidates—individual contributions, not corporaed then maybe have
disclosures for those who donate more than fiftgudand, a hundred
thousand, or a million dollars, whatever the pcditicompromise is. So
then the big boys who want to be real players ephlitical market will
have to put their reputations on the line, butthetaverage person donating
a few hundred bucks and being exposed to boycatisvagilantes: That
might be a political compromise that survives cibasbnal scrutiny and
for which there might be broad support; everyoné the most extreme
goo-goos—the “good government” zealots—would back i

But let me step baclCitizens Uniteds both more and less important
than you think to this whole analysis. It's morepontant because, quite
beyond whatever effect it has on the amount ofrt|ss or union money in
politics, it has revealed the instability and unkadility of the system as |
have described it. It's less important becauseoésd't stand for half of
what many people think it does. Take, for examplesident Obama’s
famous statement at the State of the Union, tleat#ése “reversed a century
of law that | believe will open the floodgates pgsial interests—including
foreign corporations—to spend without limit in oatections.® In that
sentence, this former constitutional law professtated four errors of
constitutional law.

First, Citizens Uniteddidn’t overturn a century of law; it overturned
twenty years at most. Obama was referring to tilendn Act of 1907,
which prohibited direct corporate donations to d¢datks and parties.
Citizens Uniteddidn’t touch that issue. Instead, the overturnezcg@dent
was Austin v. Michigan Chamber of Commeree1990 decision that, for
the first time ever or since, sanctioned a regoadif political speech based
on something other than corruption or the appearémereof.

4. Doe v. Reed, 130 S. Ct. 2811, 2820 (2010) (Dsse “effectively become[s] a blueprint
for harassment and intimidation.”).

5. Barack Obama, President of the URemarks by the President in State of the Union
Address (Jan. 27, 2010),available at http://www.whitehouse.gov/the-press-office/remarks-
president-state-union-address.

6. Austin v. Mich. Chamber of Commerce, 494 U.S.,@&85 (1990)See alsdlya Shapiro
& Nicholas Mosvick,Stare Decisis After Citizens United: When Can Co@verturn Precedent
16 NEXUS. CHAPMAN'S JOURNAL OF LAw & Poricy 121, 125-26 (2011) (critiquing the
president’s factual assertion).
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Second, as far as opening the floodgates to spitexrests goes, it
depends on how you define those terms. There nsath indication so far
in this election cycle that there’s a change irdkia geometric increase in
spending by corporations or even independent adyogeoups (though
there may be by unions). There might be an incrbas& doesn’t seem to
be a revolutionary change in how politics is pradi. There are certainly
now people running Super PACs who would otherwige sbipporting
candidates in other ways—as bundlers or directbregular PACs—but
Super PACs aren’t a function @lftizens Unitedas I'll get to shortly). It's
just unclear that any “floodgates” have been opesredhat these special
interests are that didn’t exist before.

Third, the rights of foreigners—corporate or natupmersons—is
another issue about whidbitizens Unitedsaid nothing. Indeed, just this
year, the Supreme Court summarily upheld the migtnis on spending by
foreign citizens in U.S. political campaighs.

Fourth and finally, there’s the charge that spegdn elections now
has no limits. While that might be true in the ton of independent
political speech, it's certainly not for candidatasd parties—whose
spending was not at issue@itizens United—nor for donors to candidates
and partiesCitizens Uniteddid not rule on either individual or corporate
contributions to candidates. Whe@litizens Uniteddid is to remove the
limits on independent associative expenditures.

These are some very basic points that even peobte agree with
Citizens Unitedoften misperceive, not to mention political beeparters
writing about this stuff.

Indeed, what was probably more important ti@itizens Unitedwas
SpeechNow.otgdecided two months later in the D.C. Ciréuilhat
decision removed the limits on individual donatiotts independent
expenditure groups, which led to the creation efgb-called Super PACs.
Previously, we had plain-old PACs—political actioommittees—defined
as any group receiving or spending $1,000 or mare ififluencing
elections, to which individuals could only donate 0 per year. Now all
of a sudden you still have to register these grduypshere are no limits on
how much people can donate to them. §meechNow.orgs a kind of
corollary toCitizens UnitedCitizens Unitecconcerned the use of corporate
and union and other associative general treasungysfdior political speech,
while SpeechNow.orgoncerned the ability of people to get togethed an
pool their money to speak in the same way thatvemg rich person could
already do.

7. Bluman v. FEC, 800 F. Supp. 2d 281, 282-283QL. 2011)aff'd, 132 S. Ct. 1087
(2012).
8. SpeechNow.org v. FEC, 599 F.3d 686 (D.C. CiL®@0
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The most important thing abowitizens Unitedwas the Supreme
Court’s definitive reiteration that the only accage rationale for limiting
speech and enacting various other campaign finaegelations was
corruption and the appearance of corrupti@y. overrulingAustin Citizens
United made it clear that equalizing voices is not a tiitgnally adequate
justification for limiting independent spendiffgAnd that means that courts
will eventually be taking closer looks at restiicts on individual donations
that are made out in the open and in the contertafy other donations—
such that there can't really be an appearancerofijgiion.

Now, curiously, we have been hearing a lot aboaséhSuper PACs,
which are the political-speech vehicles that geedréhe Comedy Central
satire. Because Super PACs are supposedly so bigaaful, Stephen
Colbert created the Colbert Super PAC, alternatikebwn as “Americans
for a Better Tomorrow, Tomorrow? Then, when he decided to explore a
run for “President of the United States of Southoliaa,” Colbert could no
longer run the Super PAC because otherwise he wabeldillegally
coordinating with himself? Super PACs can speak independently but they
can't “coordinate” with any campaign, so candid@t#bert had to transfer
control of Colbert Super PAC to someone else. Foateone else turned
out to be Jon Stewart. There was thus this hilariskit where Colbert
brought out Trevor Potter—one of the top electiawyers in the country
and John McCain’s counsel in 2008—to explain thiéedint rules and
preside over the transf€rThe transfer document was this little one-page
thing. Colbert and Stewart both signed it and ttiey held hands as some
special effects came on with a green stream ofidaligns flowing from
Colbert to Stewart. Stewart then yells somethikg, Iil have the powert*
Very dramatic.

9. Cf.Davis v. FEC, 554 U.S. 724, 741 (2008) (quothilC v. Nat'l Conservative Political
Action Comm., 470 U.S. 480, 496-97 (1985)).

10. Citizens United v. Federal Election Commissit80) S. Ct. 909, 913 (2010).

11. The Colbert Report: Corp Constituendgomedy Central (May 11, 201X3yailable at
http://lwww.colbertnation.com/the-colbert-report-vide@§385/may-11-2011/corp-
constituency?xrs=share_copy (Colbert establishes arJfsC to exploit a legal loophole that
lets him talk about his campaign during his sho@€e alsavww.cobertsuperpac.com.

12. The Colbert Report: Colbert Super PAC — CoordinatRmoblem Comedy Central (Jan.
12, 2012),available at http://www.colbertnation.com/the-colbert-report-vide@5888/january-
12-2012/indecision-2012—colbert-super-pac—coordimaimblem  (Colbert realizes that
candidates can't coordinate with Super PACs, so Imt ¢egally remain active in his Super
PAC’s management.).

13. The Colbert Report: Colbert Super PAC — CoordinatiResolution with Jon Stewart
Comedy Central (Jan. 12, 2012)ailable at http://www.colbertnation.com/the-colbert-report-
videos/405889/january-12-2012/indecision-2012—-colberesppc—-coordination-resolution-
with-jon-stewart (Trevor Potter explains that the lagrrpits Jon Stewart to oversee the Super
PAC notwithstanding his business relationship v@thibert. Potter presides over the transfer of
control, which consists of both comedians signisingle-page double-spaced form.).

14. Id.
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But also very funny, because obviously the onlpghthat has changed
is that instead of Colbert being the figurehead doBuper PAC and its
funders, Stewart is the figurehead—and Stewartke@p on as employees
the very same people who had been working for Gbllgven though
Colbert and Stewart are close friends and collesgegularly discuss their
mutual business and entertainment interests, amdogrthe same people,
they're notcoordinatingfor purposes of campaign finance law—as long as
they don't discuss Stephen’s campaign. (For thisesahey even invented
a farcical business called “From Schmear to Etgfnit combination bagel
shop and travel agency which takes you to placsdidn’t have bagels but
give you a bag of bagels as you board the pf&n®lpreover, Colbert
wasn't allowed to discuss his political plans wi8tewart but could
continue saying whatever he wanted on his national show; those
statements, even if Stephen knows that Jon wilt tieam, don't constitute
coordination. Hilarious! These Super PAC rulessareidiculous, right?

Just remember that the reason for all these segmimansensical
regulations is that the law restricts donationgdndidates and parties but
not to independent group€itizens Unitedsaid that the government can’t
limit associative spending on independent politicapeech and
SpeechNow.orghen logically struck down limits on individual A
donations, but one key legal rule that came evdoardevicCain-Feingold
still stands: the government can severely limitahmunt an individual can
donate to a candidate, as opposed to an indepepadétital advocacy
group or PAC.

I'll get to the history of that rule and why | thirit's untenable in a
moment, but first | should note that even if theraignificantly more
independent spending in this year's campaign, lign8uper PACs (and
thus Citizens Unitedor SpeechNow.ojgfor this phenomenon is a bit of a
stretch. At least given what we've seen in theldpan primaries, it's not
corporate spending or even masses of people pothlegigmoney that has
been the story, but good ol’ billionaires. Thinkoabit: there’s been all this
hubbub about Rick Santorum and Newt Gingrich and Raul each having
Super PACs to attack Mitt Romney, but almost al thoney from these
respective Super PACs came from one wealthy indalid-oster Friess for
Santorum, Sheldon Adelson for Gingrich, and PetaelTfor Paul. These
guys didn't need Super PACs to do this stuff, thotliey formed them so
they could have other people run them and solatations. They could’'ve
been doing this anyway, even withdbpeechNow.org@let aloneCitizens
United. Again, it's unclear how this supposed legal tation is really
affecting things, even to the extent that themadse money involved in this
election cycle.

15. 1d.
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Moving past President Obama’s four errors and edlahisstatements
and misapprehensions ab@itizens Unitedthere’'s a more serious critique
of the case¢hat needs to be addressed. Striking down thettenargument
goes, is judicial activism, a sort of hubris thirelspects stare decisis and
all that's good and pure and true.

Look, I've written an article that I'll commend tgu, “Stare Decisis
after Citizens United When Should Courts Overturn Precedent,”
coauthored by my former legal associate Nick Mdsweho happens to be
a University of Minnesota alumnié&sOur point there is that, much less than
disrespecting stare decisi€itizens Unitedvindicates it. That is, stare
decisis isn't a forever-binding principle that pitats courts from ever
overturning precedent, but rather a way to enshat tourts factor in
reliance interests. As the Supreme Court put drrestlecisis “is neither an
inexorable command nor a mechanical formula of extiee to the latest
decision.™ Think about it: if stare decisimeant what those who criticize
Citizens Unitedvant it to mean, theRlessy v. Fergusooould never have
yielded toBrown v. Board of Educatioand Bowers v. Hardwickcould
have never have yielded tawrence v. TexasThose earlier decisions—
upholding state laws regarding racial segregatimhfEomosexual activity,
respectively—would still be good law.

Stare decisis is instead a prudential—not conatitat or ideological—
doctrine that has evolved as part of jurisprudénpiaactice, one that
encourages deference to past decisions to promaeictable and
consistent development of the law, cultivate redeaon judicial decisions,
and contribute to the integrity of the judicial pess. Stare decisis says that
reliance interests sometimes dictate that an iecorfegal ruling be
maintained, that the social cost of fixing a badisien may be greater than
the benefit from fixing that decision. The Courtlwafter all, get the law
wrong on occasion, but it expresses no commitmentigtice or its own
integrity if it rigidly refuses to retreat in thade of persuasive logic. That
would be a sign of closed-mindedness, not wisespuudence of legal
fidelity. So the question is, how do we apply staecisis? When to
overturn old precedent and when to let it be?

The Supreme Court has identified a set of factetsvant to stare
decisis analysis: (1) the area of law that's atiésq2) workability; (3)
antiquity; and, as I've stressed, (4) relianceragts. Let's apply those, in
turn, toCitizens United

First, the Court had little incentive to sustaie tind of “leveling the
playing field” justifications for political-speedfestrictions that were put in
play by Austin v. Michigan Chamber of Commeraed reinforced by

16. Shapiro & Mosvicksupranote 6, at 125-26.
17. Payne v. Tennessee, 510 U.S. 808, 828 (1991).
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McConnell v. FE& because this was a constitutional (First Amendiment
issue. While stare decisis is strong with respectdmmon law cases or
state statutes—judicial rulings in these areastmameversed by an act of
the legislature—courts cannot give as much defereioc constitutional
decisions because those are much harder to changedicially; you need
a constitutional amendment. So when Citizens Unitathe before the
Court and questioned the Court’s interpretatiothefFirst Amendment, the
strength of stare decisis was already at its loebbt

Second, with respect to workability, the system nitadoing well. It
was (hypothetically) banning books. It was hardtfe FEC to implement
and a lot turned on subjective interpretations arious magic words like
“electioneering communications.” It wasn't clearr@jor actors what the
real rules of the game were, and all of these céses McConnell to
Wisconsin Right to Liféto FEC v. Davif® to Citizens Unitedshowed that
there was a natural progression undoing the unvetekaspects of the
regime that McCain-Feingold had put in.

Third, antiquity. InAustin v. Michigan Chamber of Commerewhich,
again, was decided in 1990, not 1900—the Courtgized a unique state
interest in guarding against corporations’ unduiffuencing elections by
making election-related expenditures from their egah accounts (rather
than PACs or other segregated funds). It upheldwaunder an equality
rationale to eliminate so-called distortions caubgdcorporate spending.
That's the first and only time that the Court ersgat something other than
a “corruption or appearance of corruption ratioriabnd it wasn't even
clear if that's what they were doing becadssstinwas facially inconsistent
with existing case law. That is, the Court had ke=ab in bothBuckley v.
Valeo and inFirst National Bank v. Bellottthat not only no compelling
state interest existed in limiting independent ooape expenditures, but
also that the government could not limit any pessedefined to include
corporations (see another article of mine, “So Wh@&torporations Aren’t
People??)—from making independent expenditufés.

While Austinwould eventually be reinforced yicConnel] the years
betweenMcConnelland Citizens Unitedsaw a series of cases that eroded
Austiris holding with respect to corporate political speeln Wisconsin
Right to Life the Court held that the state interest in adiltigdbe coercive
and distortive effect of immense aggregations ofltte could not be

18. McConnell v. FEC, 540 U.S. 93 (2003).

19. FEC v. Wisconsin Right To Lif@VRTL 1), 551 U.S. 449 (2007).

20. Davisv. FEC, 554 U.S. 724 (2008).

21. Shapiro & McCarthysupranote 2, at 701.

22. Buckley v. Valeo, 424 U.S. 1 (1976); First Ngdink of Boston v. Bellotti, 435 U.S. 765
(1978).
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extended to “genuine” issue &dsThe following year, irDavis the Court
struck down the so-called Millionaire’s AmendmeatNicCain-Feingold,
which relaxed campaign finance restrictions for apmnts of self-funded
candidates, because it burdened those “millionacahdidates’ First
Amendment right to spend money on political speéchDavis didn't
grapple withAustin directly, but it did revitalizeBuckleys holding that a
restriction onexpendituresvasn't justified by the government’s concern in
preventing corruption. It also rejected the govesntis argument that the
expenditure cap should be upheld on the groundttbgquializes the relative
resources of the candidatéDavis thus reinvigorateduckleys point that
the government’'s ability to restrict the speechsofme to enhance the
relative voice of others—"leveling the playing fi&lis incompatible with
the First Amendment. And so, the legal rule ovewtdrbyCitizens United
didn't possess the force of antiquity. Indeed, etlen precedent that had
been in place for twenty years had slowly beeneatad subsequent cases.
It wasAustinitself that turned out to be a departure from pdert.

That conclusion segues nicely into the final factetiance interests.
Chief Justice Roberts said it best in 8isizens Unitecconcurrence, which
focused on stare decisis: “[W]hen fidelity to amgricular precedent does
more to damage this constitutional ideal [the nflaw] than to advance it,
we must be more willing to depart from that preced® “Abrogating the
errant precedent, rather than reaffirming or exrndt, might better
preserve the law’'s coherence and curtail the pert&d disruptive
effects.”?” Of course, irCitizens Unitedit wasn't even clear there was any
precedent or stare decisis value to rely upon. dgure-argument, then-
Solicitor General Elena Kagan abandoned the edqogdspeech claim—the
distortion by corporate voices issue—that had b&estiris rationale, in
favor of an argument regarding shareholder intsrast a different kind of
quid pro quo corruption. How is a court supposedyply stare decisis or
credit reliance on an interest that the governmeetending it has
abandoned? The government's new argument may or n@y be
meritorious, but there’s quite literally no reliangalue here. As the Cato
Institute pointed out in our secofitizens Unitedorief, “no one is relying
on having less freedom of speeéh.”

* * %

So what does all this mean for the brave new waiftér Citizens

23. WRTLII 551 U.S. at471.

24. Davis 554 U.S. at 738.

25. Id.at 741-742.

26. Citizens United130 S. Ct. at 921 (2010) (Roberts, C.J., concurring).

27. Id.at921.

28. Supplemental Brief for Amicus Curiae Cato InstSupport of Appellant at 17, Citizens
United v. FEC, 130 S. Ct. 876 (2010) (No. 08-205), 20092365223, at *17.
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United and SpeechNow.offy Well, the big question presented here is
whether the Court gave us a workable rule that lesgharticipants in the
political market to enter and partake in the elegdtprocess in an easy and
fair manner.

We have the Super PAC, which is based on the iivesntoming from
the state of the law as | have described it andCalbert and Stewart
satirized. How much of a problem is that? Why dooaee that people are
able to spend independently? After all, without &myher legislation, we
can already look up the corporate disclosures &uper PAC and the
groups that fund it to find out the president, $rgar, and other officers. So
it's not clear what the problem is. If the probléminsufficient disclosure
rules, let's have a debate about how to set thapeply, rather than trying
to restrict political speech. | don't know what eslthe problem could be,
because it seems hard to argue that independstitgladpeech shouldn'’t
be protected.

No, the real culprit in our ridiculous situation ike pretense that
policing coordination between candidates and those who run their Super
PACs—even if they're long-time buddies or busingsstner®—uwill
eliminate the appearance of corruption that woultewise plague the
electoral system. So what has caused this pretbasdeads to the farce
that undermines the respect for the law? Well,nts the First Amendment
or the Supreme Court interpreting the First Amenunte loosen speech
restrictions inCitizens Unitedor any other case. The real culprit is the
contribution/expenditure distinction imposed Byickley—those caps on
donations to candidates.

When Congress enacted the Federal Election Campaig(FECA) in
the 1970s, it attempted to fashion a kind of a pgel framework of
regulations that would remove the need for big myaneat least one area of
federal election® To accomplish that, Congress tried to control kbt
supply and demand sides of campaign funding. Fiitstprohibited
individuals from contributing more than $1,000 tayacandidate per
campaign. Second, it forbade individuals from sj@manore than $1,000
per year “relative to clearly identified candiddteghile also curtailing a
candidate’s use of his personal resources andnigniitis overall campaign
expenditures. Third, it offered candidates publimding equal to the
expenditure cap at least in regards to the pres@eace. The legislation’s
success thus depended on how each component teténaith the other;
the pre-packaged deal would balance the differetarésts, resulting in

29. The Super PAC supporting Mitt Romney is runhisy former lawyer, for exampl&ee
The Colbert Report — Coordination Problesnpranote 12.

30. Federal Election Campaign Act of 1971, Pub. 2-295, 86 Stat. 3, as amended by
Federal Election Campaign Act Amendments of 1974. Ry No. 93-443, 88 Stat. 424, now
codified at 2 U.S.C. § 431 et seq. (2006).
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what Congress judged to be the fairest, most-opstes.

By limiting candidates’ spending, FECA made theraatof campaign
funds more burdensome but offered, at least wiipeet to presidential
elections, an alternative source of funding. Ibasranged the funding in a
way designed to purge elections of the supposeatijupting influence of
big money and put impecunious candidates on eqadinfy. That was the
goal of this finely balanced scheme.

In Buckley the Court casually knocked a couple of FECA'dapsl,
leaving the remaining structure of campaign finaregulation to collapse
on itself. It ruled that expenditure caps haveutthier a compelling interest
and must be narrowly tailored to achieve that aederwhich is
insurmountable because it also said that prevertiguption and the
appearance thereof didn't justify the caps, antghhe only governmental
interest the Court has ever recognized as compeditough to overcome
free speech righ8.At the same time, the Court severely handicaphed t
effectiveness of, and incentives for candidatespagticipate in, public
funding program$? And even as candidates and independent groups can
spend unlimited amount&uckleypermitted contribution limits to stafdd.
The result oBuckleys piecemeal approach, knocking out some but Hot al
of FECA'’s global reform, was to compound the sysselmgs.

By refusing to strike down FECA altogether, justcising the
expenditure limits, the Court produced a systemrevliandidates face an
unlimited demand for campaign funds but a tapetgiply. They have to
spend all their time fundraising, which is anotieemplaint people have
about our current system, right? Candidates sphkigedr time fundraising
instead of legislating. Some would say that's auieanot a bug—because,
of course, the government that governs least, gsvebest—but
nevertheless these unbalanced rules have inflatgd the value of
individual campaign contributions and the prioraf fundraising efforts.
Moreover, the regulations have gradually pushedftive of money away
from candidates and parties toward advocacy grompecountable to the

31. Buckley v. Valeo, 424 U.S. 1, 46 (1976).

32. Id. at 90-102. The Court’s rulings in Davis v. FEC, 8348&. 724 (2008) (government
can't penalize a privately funded candidate by relgxopponent’s contribution limits or
restrictions on party coordination), and Arizona FreeeEprise Club’s Freedom PAC v. Bennett,
131 S. Ct. 2806 (2011) (nor can the government issamdidate’s opponent matching funds once
spending by candidater by independent advocates supporting birpasses a certain threshold),
further undermined public funding schemes. The Casirsimply unwilling to accept the
conditioning of an individual's free speech rightstba scope of another individual's exercise of
his. See e.g, Joel M. GoraPon't Feed the Alligators: Government Funding of iRchl Speech
and the Unyielding Vigilance of the First Amendm@0tL0-2011 &to Sup. CT. Rev. 81 (2011)
(First Amendment compelled rejection of the “triggprovision of the Arizona Clean Elections
law, which gave participating candidates matchimgds whenever a nonparticipating candidate
or independent groups supporting them spent morettigapublic funding allotment).

33. Buckley424 U.S. at 229.
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public. Ironically, this dynamic undermines the majoals of campaign
finance reformers: politicians’ accountability tooters and open
government.

The Buckley Court recognized that its actions would irreparably
undercut reform efforts—the justices weren’t naiNms#t- sustained the
legislation nonetheless. Chief Justice Burger aeuhithat the Court's
decision did “violence to the intent of Congresstajuestioned whether
the remaining “residue” left a workable progré&hinterestingly, this point
made its way into the Obamacare oral argumentsglihie “severability”
discussion on the third day of hearings.

It was fascinating that during that part of theuengnts there was no
discussion of thélaska Airlines or the PCAOB case from two terms ago,
or any of the other leading severability precedehtt had been cited
throughout the brief¥. Instead there was this discussionBafckleythat
came about after Justice Kagan, for example, askedalf a loaf better
than no loaf?”; wouldn't Congress have wanted astiesome of the
legislation to remain even if the Court were to dfirpart of it
unconstitutionaf® Paul Clement, the most brilliant lawyer in America
responded that “sometimes half a loaf is worse” eitetl Buckleybecause
for nearly four decades Congress has been tryirfix tthhe system given
that the Court struck down FECA's ban on expendguyut left the ban on
contributions in plac. Instead, we have this dog’s breakfast of campaign
finance legislation and a lurching series of Sugrélourt decisions that is
approaching but not quite yet a reversalBoickleyand McConnell And
McConnell itself is impossible to understand because you hirese
multiple concurrences and dissents—eight separgimioms by six
different justices. It's just bizarre, and certginho way to run a
constitutional republic.

* % *

We see, therefore, that campaign regulation, trygnmanage the flow
of political speech, is a graveyard of well-intemted plans. These reformist
ideals always go awry in practice because politioainey is a moving
target that, like water, has to go somewhere:dfribt to candidates, it'll be
to parties, and if not there, then to independemtigs. If it's not to PACs, it
will be Super PACs or unincorporated individualirag together. Because

34. Id. at 235-236 (Burger, C.J. concurring in part and digsgin part).

35. Alaska Airlines, Inc. v. Brock, 480 U.S. 678 (188Free Enter. Fund v. Pub. Co.
Accounting Oversight Bd., 130 S. Ct. 3138 (20¥8e alscCarter v. Carter Coal Co., 298 U.S.
238 (1936); Champlin Refining Co. v. Corp. Com. of k286 U.S. 210 (1932); Pollock v.
Farmers’ Loan & Trust Co., 157 U.S. 429 (1895).

36. Transcript of Oral Argument at 12, Florida v. LD@p't of Health & Human Servs., 132
S. Ct. 2566 (2012) (No. 11-393).

37. Id.at 22.
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what the government does matters to people andeegmt to speak about
the issues that concern them. Indeed, to the etttaht'money in politics”
is a problem, the solution isn’t to try to redube tmoney—which we've
seen is impossible—but to reduce the scope ofigalliactivity the money
tries to influence. Shrink the size of governmend ats intrusions in
people’s lives and you'll shrink the amount peopi# spend trying to get
their piece of the pie or, more likely, trying teeat ruinous public policies.

And even if you're concerned about the millionsdoflars seemingly
wasted on electioneering—though Americans spendenamually on
chewing gum and Easter canfiyand nobody would make or broadcast
those negative ads everyone complains about if wergn't effective—the
problem is not with your big corporate players. sThis another
misapprehension of those who criticiZéitizens United Exxon and
Halliburton and all these evil companies (or evemcalled good
companies, like Applé) aren’t all of a sudden dominating the political
conversation. Those types of organizations speng lile money on
political advertising, partly because they findniuch more effective to
spend money on lobbying but more importantly, whyuld they want to
alienate half of their customer base? As Michaedao famously said when
he was criticized for not being involved in civigints issues or speaking out
on politics, “Republicans buy sneakers t¢bThe Fortune 500 companies
are very cautious. All they want is a legal regithey can manage with
their phalanx of lawyers and accountants, gladbepting regulations and
restrictions that are disproportionately onerous tteeir scrappier,
entrepreneurial competitors. Many corporations dikthe pre€itizens
Unitedrestrictions because that meant they didn't hawdetide whether to
spend money on political ads in the first place!

38. George WillHow States Are Restricting Political SpegdtiasH. PosT, Feb. 3, 2012
(presidential campaign spending roughly the same et Wwmericans spend on Easter candy),
http://lwww.washingtonpost.com/opinions/states-aeeking-down-on-political-speech-with-
burdensome-laws/2012/01/31/gIQAPe6ziQ_story.htmlprGe Will, A Campaign-Finance Bill
That Doesn’t Pass MusteYWASH. POsST, Apr. 27, 2011 (Obama may raise $1 billion in préva
contributions for the 2012 campaign, about half ofatviAmericans spend on Easter candy
annually),  http://www.washingtonpost.com/opinionséampaign-finance-bill-that-doesnt-pass-
muster/2011/04/26/AFXpSqOE_story.html; George Withe Democratic Vision of Big Brother
WASH. PosT, Oct. 17, 2010 (total election spending for ever8.\ffice during two-year
cycle is less than Americans spend on candy in titalloween seasons),
http://www.washingtonpost.com/wp-dyn/content/ar{2@0/10/15/AR2010101504201.html.

39. Is Apple still “good”? I'm keeping my iPhonegardless.

40. Michael Jordan made the statement in respanspuéstions about why he wouldn’t
endorse the black Democratic candidate, Harvey Ganthe 1990 North Carolina Senate race
against Republican Jesse Helms. Kurt BadenhatisenBusiness Of Michael Jordan Is Booming
FORBES Sept. 22, 2011, http://www.forbes.com/sites/kadétnhausen/2011/09/22/the-business-
of-michael-jordan-is-booming/; William C. Rhodedgrdan Finds A New Arena To PlaygWM
YOrk TIMES, Feb. 20, 2000,http://www.nytimes.com/2000/02/12/sports/sportsta-times-
jordan-finds-a-new-arena-to-play-in.html.
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On the other hand, groups composed of many indalddand smaller
players of various kinds now get to speak: youriz€its Uniteds, your
National Federations of Independent Business, ymade and advocacy
associations. They can't compete with the big bmyK Street—they can’t
afford the same lawyers and lobbyists—but they ssrdiell are going to
make the public aware of Congress’'s shenanigan®ev8o if we accept
“leveling the playing field” as a proper basis foampaign finance
regulation,Citizens Unitets freeing up of associative speech does level that
playing field in many ways.

In sum, as | said, we're left with a system thatr'gbalanced, unstable,
and unworkable—and we haven't seen the last of e@gnpfinance cases
before the Court or attempts at legislative refotiriswould wager that
before the next census in 2020 and subsequenttrietifig), in the next
decade, we'll see a fundamental systemic transfitmmeeither because of
a legal challenge or coming from incumbents whd tleeatened that they
are losing control of their message. Stephen ColMyeuld then have to
focus on other things, but I'm confident that hdiid something else to
ridicule and we’ll be the better for it on all casn

Thank you.

41. | don't even mean here the Montana case receetlyded by the Court, where the
Montana Supreme Court effectively said tiGitizens Uniteddoesn’'t apply to that state’s
restrictions on independent corporate political shestd the Supreme Court reversed. Western
Tradition P’ship v. Att'y Gen., 271 P.3d 1, 13 (Mo@011),rev’d sub nomAm. Tradition P’ship,
Inc. v. Bullock, 132 S. Ct. 2490 (2012).



