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CORPORATE LAW & GOVERNANCE

The Coming Privatization
of Corporate Law

Delaware’s recent stumbles may (serendipitously) pave the way

for a future of private ordering in corporate governance.
o0 BY DOROTHY S. LUND AND ERIC TALLEY

or more than a century, American corporate law

has revolved around a simple competitive premise:

State governments supply corporate law while

companies choose their state of incorporation,

and the market rewards the state offering the
best corporate law product. Delaware’s longstanding mar-
ket dominance (especially for public companies) is often
explained through the confluence of its unusually attractive
institutional package: expert judges, extensive precedent, a
specialized bar, an enabling statute, and a legislature that—at
least traditionally—treats corporate law as something to be
calibrated technocratically rather than politicized.

While that story is not wrong, it has grown prohibitively
incomplete.

Its most familiar complication is the celebrated debate over
what “the best corporate law product” really means (and for
whom). One side—the “race to the bottom” thesis—posits that
because managers influence where a firm incorporates, states
have an incentive to cater to managerial interests over those of
investors (Cary 1974). The retort—the “race to the top” thesis—
counters that unabashed managerialism simply doesn’t pay:
Because firms must attract outside capital even to get out of
the starting blocks, managers feel compelled to embrace legal
rules that maximize firm value from investors’ perspectives
(Winter 1977). More recently, others have argued that what-
ever jurisdictional competition might have once existed, the
appreciable network effects of Delaware’s dominance have
slackened the race to a leisurely trot, as entrepreneurs, lawyers,
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