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INTEREST OF AMICUS CURIAE1 

 

The Cato Institute is a nonpartisan public policy research foundation founded 

in 1977 and dedicated to advancing the principles of individual liberty, free markets, 

and limited government. Cato’s Project on Criminal Justice was founded in 1999, 

and focuses on the scope of substantive criminal liability, the proper and effective 

role of police in their communities, the protection of constitutional and statutory 

safeguards for criminal suspects and defendants, citizen participation in the criminal 

justice system, and accountability for law enforcement officers. 

Amicus has a particular interest in this case as it concerns the continuing 

vitality of the Fourth Amendment and meaningful restraints on the exercise of 

government power. 

INTRODUCTION AND SUMMARY OF ARGUMENT 

Wheely USA, Inc. (“Wheely”) is a London-based for-hire vehicle (FHV) 

company with a privacy-based business model. App. Br. 8. Wheely’s values motivate 

it to decline to do business in places where it has to submit rider location data to the 

government—it left Russia when the government there required it to disclose 

passenger geolocation data as a condition of operating in Moscow. JA 18. Wheely 

 
1 Fed. R. App. P. 29 Statement: No counsel for either party authored this brief in 

whole or in part. No one other than amicus and its members made monetary 

contributions to its preparation or submission. All parties have consented to the 

filing of this brief. 
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said it would not reveal to Russian authorities where its passengers work, play, 

worship, socialize, and seek medical care. Id. 

Wheely wants to offer New Yorkers its services, but it cannot comply with 

rules promulgated by the New York City Taxi and Limousine Commission (TLC) 

akin to those it faced in Moscow. These require every licensed FHV base to send the 

government a comprehensive record of each completed trip, every month, for as long 

as the company operates in the City. App. Br. 1–2, 11–12.  Wheely would have to 

identify to the government each driver and vehicle, as well as the precise geolocation 

of every passenger pickup and drop-off—accurate to within three feet. Id. at 1–2; 

13. This data would then be stored in a centralized TLC-operated database. Id. at 2. 

The location data is precise enough to reveal the identity of individual passengers 

and reconstruct their movements. Id. 

Wheely challenged the TLC rules as an unreasonable search under the Fourth 

Amendment. JA 36. The district court upheld them under the administrative search 

exception, concluding that the FHV industry is closely regulated and the reporting 

scheme satisfies the three-prong test outlined in New York v. Burger, 482 U.S. 691 

(1987). JA 1064–73. This appeal follows. 

The administrative search exception is limited and cannot authorize a search 

that a warrant could not constitutionally greenlight. Burger’s three-prong test was 

designed to replicate the limits imposed by a warrant—not give the government a 
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looser alternative to them. The district court’s analysis imposes no meaningful 

restraints on a search’s necessity, method, or scope, thereby turning an exception 

based on functional equivalence into a windfall for government agents. 

The district court’s error will not stay confined to FHVs. The decision below 

creates a replicable framework under which any regulatory agency may impose 

continuous location tracking with no judicial oversight and no endpoint. The 

Supreme Court has already recognized that technology-enabled location tracking 

poses a serious threat to the Fourth Amendment’s protections. See Carpenter v. 

United States, 585 U.S. 296 (2018); Chatrie v. United States, No. 25-112, 609 

U.S. ___ (2026). That threat is amplified by the vast number of industries that have 

already been designated “closely regulated.” The district court’s decision could 

subject many New Yorkers to the possibility of long-term and continuous 

surveillance. This Court should reverse and hold that the Fourth Amendment does 

not weaken as industry regulation expands. 

ARGUMENT 

 

I. A WARRANT EXCEPTION CANNOT AUTHORIZE SEARCHES 

THAT A WARRANT COULD NOT. 

Though the administrative search exception may relax the need for judicial 

preauthorization, it does not grant search authority beyond what a warrant would 

allow. See Burger, 482 U.S. at 703. The three-prong Burger test is meant to ensure 

that warrantless searches in closely regulated industries are backed by the functional 
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equivalent of a warrant. Id. at 702. Yet the district court reads Burger to clear the 

way for searches that a warrant could never authorize. JA 1068–70. 

The warrant requirement was central to the Supreme Court’s reasoning when 

it first defined the administrative search exception. Camara v. Mun. Ct. of S.F., 387 

U.S. 523, 528 (1967); See v. City of Seattle, 387 U.S. 541, 543 (1967). Warrants 

exist to prevent the government from conducting searches broader than a neutral 

magistrate will allow. See Marshall v. Barlow’s, Inc., 436 U.S. 307, 323 (1978). The 

need for limits on surveillance persists even in settings marked by regulatory need, 

though how the law meets it may change. See, 387 U.S. at 545; Camara, 387 U.S. 

at 533 (“We simply cannot say that the protections provided by the warrant 

requirement are not needed in this context.”). 

The Supreme Court formalized this framework in Burger, establishing a three-

prong test meant to replicate the warrant system—not replace it with something 

laxer. Burger, 482 U.S. at 702. First, to ensure that the search serves a legitimate 

purpose rather than a pretextual one, “there must be a ‘substantial’ government 

interest” in the regulatory scheme. Id.; see also Camara, 387 U.S. at 538–39 

(comparing the government’s interest to the probable cause requirement). Second, 

warrantless inspections must be “necessary,” not merely convenient. Burger, 482 

U.S. at 702. Finally, the regulatory scheme must also “provide a constitutionally 
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adequate substitute for a warrant.” Id. at 703. In essence, the scheme must set limits 

on the “time, place, and scope” of searches. Id.  

The three prongs ensure that searches under the exception are kept within the 

same bounds a warrant would provide. The prongs are interlocking requirements and 

each must be satisfied. A court that relies on the government’s “substantial interest” 

to justify administrative searches of any method and duration has not satisfied 

Burger—it has used its most permissive prong to avoid its most demanding ones. 

See City of Los Angeles v. Patel, 576 U.S. 409, 426–28 (2015) (holding that a 

substantial interest cannot save a regulatory scheme that fails prongs two and three); 

cf. United States v. Biswell, 406 U.S. 311, 312 n.1, 315 (1972) (upholding a 

regulatory scheme because it was carefully limited in time, place, and scope); 

Donovan v. Dewey, 452 U.S. 594, 604 (1980) (same). 

The district court’s treatment of both the second and third prongs reflects this 

error. Burger’s second, “necessity” prong does not ask whether warrantless searches 

are necessary in general—it asks whether the particular method employed is 

necessary. See Patel, 576 U.S. at 427 (holding that on-demand inspections of hotel 

registries were not necessary where the government failed to identify a regulatory 

need that could not be met through ex parte warrants); Anobile v. Pelligrino, 303 

F.3d 107, 120 (2d Cir. 2001) (holding that the warrantless inspection of dormitories 
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was not necessary where searches of other racetrack areas could detect equine 

performance-enhancing drugs). 

Here, the district court found the TLC rules necessary because requiring 

“individualized, trip-by-trip subpoenas would defeat the very purpose of enabling 

effective oversight of the safety risks across the FHV industry.” JA 1069. But that is 

not reason enough to justify TLC collection of precise coordinates for every pickup 

and drop-off, in perpetuity. The TLC’s stated objectives—identifying drivers 

involved in traffic violations and crashes, investigating consumer complaints, and 

enforcing hour limits to prevent fatigue—do not justify forcing the entire FHV 

industry to hand over comprehensive data every month to be retained in a 

government database. See id. at 1068–69. They require only reliable access to 

records when a complaint or incident arises.  

Patel is illustrative. In that case, a city required every hotel operator to record 

guest information and make it available to police officers on demand in order to deter 

guests from committing on-premises crimes. Patel, 576 U.S. at 412, 420. The 

Supreme Court held that this scheme failed Burger’s second prong. Id. at 426. While 

the city argued that “affording hotel operators any opportunity for precompliance 

review would fatally undermine the scheme’s efficacy by giving operators a chance 

to falsify their records,” the Court determined that the same could be said of “any 

recordkeeping required.” Id. at 427. Even as it noted that officers could seek ex parte 
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warrants, the Court doubted that “resort to such measures will be needed to conduct 

spot checks in the vast majority” of hotels. Id. 

As the district court noted, in Patel: “The constitutional defect was not merely 

that the City required hotels to keep records; it was that the ordinance authorized 

immediate inspection of nonpublic records, subject to the unilateral discretion of 

police officers . . . .” JA 1057 (noting also the absence of pre-penalty review in 

Patel). Yet the TLC rules intrude upon FHV businesses far more than did the 

regulations at issue in Patel. There, hotels had to keep records on guests and open 

their books to officers who arrived in their lobbies. Here, businesses have to send 

comprehensive passenger and ride information to the government every single 

month. This “dragnet-style” data collection reflects even more excessive suspicion 

of businesses than the regime Patel invalidated—and is even more overbroad. 

United States v. Jones, 565 U.S. 400, 409 n.6 (2012) (quoting United States v. 

Knotts, 460 U.S. 276, 284 (1983)). Of course collecting more information could be 

useful to bureaucrats, but this is not the necessity Burger envisions. Patel, 576 U.S. 

at 427; cf. Ams. for Prosperity Found. v. Bonta, 594 U.S. 595, 615 (2021) (holding 

administrative convenience inadequate justification for dragnet nonprofit-donor 

record collection in the First Amendment context). 

The decision below would authorize still worse methods of government 

surveillance. Under the district court’s reasoning, the necessity prong would justify 
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virtually any monitoring that serves a regulatory interest—like continuous in-vehicle 

cameras or indefinite GPS tracking of all drivers—because these would serve the 

same stated goals as the TLC rules it upheld. Burger’s concept of necessity is not so 

permissive. 

The district court also warps Burger’s third, “constitutionally adequate 

substitute” prong. It says the TLC’s scheme provides sufficient certainty and 

regularity because the reporting obligation is uniform and prospective, with defined 

fields, formats, and deadlines. JA 1069–70. But predictability does not exhaust the 

requirements of the Fourth Amendment. The “certainty and regularity” that the TLC 

rules provide is that everything will be taken always. A complete absence of privacy 

is not a constitutionally adequate substitute for the probable cause and particularity 

attendant upon a warrant. 

The district court misinterpreted precedent authorizing a limited substitute for 

a judicial warrant to excuse the absence of everything warrants require. The TLC 

rules cannot satisfy Burger. 

II. THE DECISION BELOW ENABLES MASS GOVERNMENT 

SURVEILLANCE. 

This Fourth Amendment violation does not exist in isolation. See Tracey 

Maclin, Constructing Fourth Amendment Principles from the Government 

Perspective: Whose Amendment Is It, Anyway?, 25 AM. CRIM. L. REV. 669, 670 

(1988). The district court has handed agencies a replicable framework for continuous 
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surveillance with no time, place, or scope constraints. It has sanctioned further 

expansion of the “too permeating police surveillance” that the Supreme Court has 

cautioned against. Carpenter, 585 U.S. at 305; Chatrie, No. 25-122, 609 U.S. at *21. 

Comprehensive and permanently retained location tracking is categorically 

different from the spot inspections for which the administrative search exception 

was developed. GPS-enabled surveillance like the TLC’s is cumulative and 

unrelenting. Compare Burger, 482 U.S. at 693 (periodic inspections of junkyards) 

with Jones, 565 U.S. at 412 (long-term GPS monitoring of a vehicle). Location-

monitoring technology has made it possible for the government to track a person’s 

movements “for years and years.” Carpenter, 585 U.S. at 313; see also Chatrie, No. 

25-122, 609 U.S. at *21 (explaining that access to user Location History can give 

the government a “virtual panopticon”). The data collected by these devices reveal 

more than merely the location of bodies at discrete points in time: they open “an 

intimate window into a person’s life” by generating a “precise, comprehensive 

record” of movements revealing far more than a single inspection ever could. Id. at 

311; Jones, 565 U.S. at 415 (Sotomayor, J., concurring). It gives the government a 

vast repository of movement history that it can “efficiently mine . . . for information 

years into the future.” Jones, 565 U.S. at 415 (Sotomayor, J., concurring).  

The implications of this case will not end with FHV companies. The decision 

below sanctions invasive, technology-enabled surveillance of other “closely 
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regulated industries” as well. Although the Supreme Court has been hesitant to 

expand this class, see Patel, 576 U.S. at 424–25, lower courts have not. They have 

applied “closely regulated” status to precious metals,2 pharmacies,3 sand and gravel,4 

nightclubs,5 tobacco,6 taxidermy,7 medical drugs,8 food safety,9 veterinary drugs,10 

sale of rabbits,11 fishing,12 commercial trucking,13 foreign trade zones,14 oil and 

gas,15 transporting hazardous materials,16 adult entertainment,17 daycare centers,18 

 
2 Liberty Coins, LLC v. Goodman, 880 F.3d 274 (6th Cir. 2018). 

3 United States v. Acklen, 690 F.2d 70 (6th Cir. 1982). 

4 Marshall v. Nolichuckey Sand Co., 606 F.2d 693 (6th Cir. 1979). 

5 Club Retro LLC v. Hilton, 568 F.3d 181 (5th Cir. 2009). 

6 United States v. Hamad, 809 F.3d 898 (7th Cir. 2016). 

7 United Taxidermists Ass’n v. Ill. Dep’t of Nat. Res., 436 F. App’x. 692 (7th Cir. 

2011). 

8 United States v. Gonsalves, 435 F.3d 64 (1st Cir. 2006). 

9 Contreras v. City of Chicago, 119 F.3d 1286 (7th Cir. 1997). 

10 United States v. Argent Chem. Lab’ys., Inc., 93 F.3d 572 (9th Cir. 1996). 

11 Lesser v. Espy, 34 F.3d 1301 (7th Cir. 1994). 

12 Tart v. Massachusetts, 949 F.2d 490 (1st Cir. 1991). 

13 United States v. Delgado, 545 F.3d 1195 (9th Cir. 2008). 

14 United States v. 4,432 Mastercases of Cigarettes, 448 F.3d 1168 (9th Cir. 2006). 

15 United States v. V-1 Oil Co., 63 F.3d 909 (9th Cir. 1995). 

16 V-1 Oil Co. v. Means, 94 F.3d 1420 (10th Cir. 1996). 

17 Club Madonna Inc. v. City of Miami Beach, 42 F.4th 1231 (11th Cir. 2022). 

18 Rush v. Obledo, 756 F.2d 713 (9th Cir. 1985). 
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food trucks,19 massage parlors,20 dog breeding,21 funeral homes,22 gambling,23 

insurance companies,24 convenience stores25—and, in this Circuit, banks.26 Under 

the district court’s reasoning, every vehicle used in any of these industries could be 

subjected to continuous monitoring for the sake of detecting traffic violations and 

drivers who may be overly fatigued. 

The administrative search exception was not designed to permit this. Over the 

last 56 years, the Supreme Court “has identified only four industries that” qualify as 

“closely regulated.” Patel, 576 U.S. at 424. It has declined to overextend this 

“narrow exception” so it does not “swallow the rule.” Id. at 424–25. Yet other courts 

have proven inclined to do so, meaning the decision below could have ramifications 

far afield from New York City’s FHV market. Such a result would further erode the 

Fourth Amendment. 

 
19 LMP Servs. v. City of Chicago, 160 N.E.3d 822 (Ill. 2019). 

20 Gora v. City of Ferndale, 576 N.W.2d 141 (Mich. 1998). 

21 State v. Warren, 439 P.3d 357 (Mont. 2019). 

22 Heffner v. Murphy, 745 F.3d 56 (3d Cir. 2014). 

23 Rivera-Corraliza v. Puig-Morales, 794 F.3d 208 (1st Cir. 2015). 

24 De La Cruz v. Quackenbush, 96 Cal. Rptr. 2d 92 (Cal. Ct. App. 2000). 

25 Midwest Retailer Assoc., Ltd. v. City of Toledo, 563 F. Supp. 2d 796 (N.D. Ohio 

2008). 

26 United States v. Chuang, 897 F.2d 646 (2d Cir. 1990). 
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CONCLUSION 

Wheely left Moscow when the government there demanded geolocation data 

on its passengers. It should not have to keep out of Manhattan for the very same 

reason. 

Respectfully submitted, 
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