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EXECUTIVE SUMMARY

he Consumer Financial Protection Bureau

(CFPB, or the Bureau) often issues civil

investigative demands (CIDs), a type of

administrative subpoena that compels
businesses and individuals to produce evidence such as
documents and testimony. Many observers criticize the
Bureau’s CIDs for being poorly justified, overbroad, vague,
and costly.

Modern Supreme Court precedents leave CID recipients
with few constitutional protections. Courts defer to the
Bureau in legal challenges to CIDs, rendering constitutional
and statutory limits on the Bureau’s powers toothless.

Legislators are considering reform proposals to bring
accountability to the Bureau’s CID practice. The Civil
Investigative Demand Reform Act of 2025 would curb

overbroad CIDs by requiring them to make specific reference

Alternatives.

to particular facts, empowering recipients to petition for
relief from burdensome or unnecessary demands, and
allowing petitioners to appeal directly to federal court upon
the denial of a petition.

Policymakers should consider additional reforms. For
example, the Bureau could be required to prove that CID
compliance costs are proportional to the seriousness of the
violation. Reforms should ensure that petitions are decided
not by the Bureau’s director but by neutral arbiters such as
administrative law judges housed outside the agency.

The Bureau’s CID overreach can destroy lawful enterprises
without corresponding benefits to consumers. Procedural
reforms to the CID process are an important step. But
ultimately, protection of firms’ and individuals’ liberty will
require legislators to take a skeptical view of inessential

substantive rules more broadly.
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INTRODUCTION

Imagine you receive a notice telling you that your business
is under investigation for unspecified violations of a dozen
federal statutes. You and your staff spend hours compiling
documents and answering questions and tens of thousands
of dollars on attorneys. Months pass before you find out
what, if anything, you have done wrong. Eventually, as your
focus shifts from customers and compliance costs eat into
revenues, your business fails.

The CFPB often pursues such troubling investigations
using a type of administrative subpoena called a civil
investigative demand (CID), which requires people
and organizations to provide evidence relevant to an
investigation.' Many observers have criticized the Bureau’s
CIDs for being poorly justified, overbroad, vague, and costly;
for example, the Bureau might proceed with extensive
demands for documents without articulating grounds to

believe the CID recipient violated any law.>

“Modern Supreme Court precedents
set few limits on administrative
subpoenas such as CIDS, but
the Constitution does or should
provide some limits in some cases.”

Under the Trump administration, the CFPB’s mission,
staffing, and funding have been curtailed. Still, these
changes leave the Bureau’s statutory subpoena powers
untouched. This paper examines proposals to make lasting

changes to curb the CFPB’s CID overreach.

FOUNDATIONS OF THE
CFPB’'S CID AUTHORITY

Under 12 U.S.C. Section 5562, the CFPB may issue a CID to
any person it “has reason to believe” may have information
“relevant to a violation.”® The Bureau may demand
documents, tangible things, reports, and oral testimony.

Section 5562 requires the CID to “state the nature of the
conduct constituting the alleged violation” and “the provision
of law applicable to such violation.”* CIDs should describe

the documents the Bureau seeks with such “definiteness and

certainty as to permit such material to be fairly identified.”

Recipients may petition to have the CID modified or set
aside based on constitutional or legal arguments. Petitions
are decided by the Bureau’s director. CFPB rules determine
whether demands and petitions remain confidential.®

Modern Supreme Court precedents set few limits
on administrative subpoenas such as CIDS, but the
Constitution does or should provide some limits in some
cases.” Essentially, the Fifth Amendment applies when the
person whose information is sought by the government
must do something, such as provide documents in response
to a subpoena. The Fourth Amendment applies when the
person whose information is sought need do nothing,
because the government is conducting a search.® Sometimes
both amendments apply, but in other cases neither does,
or the court’s application lacks rigor. This incomplete
coverage means that agencies face little accountability for
administrative subpoena overreach.

Generally, the Fifth Amendment’s right against self-
incrimination limits the government’s subpoena power,
stating that “[n]o person ... shall be compelled in any
criminal case to be a witness against himself.”” The
Fifth Amendment applies in civil cases if the evidence might
be used in a criminal case, or if the penalty is punitive.'
The modern Supreme Court, however, holds that the
Fifth Amendment does not cover voluntarily created records,
including business records, and that collective entities
such as corporations do not have Fifth Amendment rights."
The modern Court also holds that the Fifth Amendment
protects only “testimonial” information, that is, relating to
an assertion of fact.”” The modern Supreme Court extends
greater Fifth Amendment protection to oral testimony than
to the contents of preexisting documents."

When these controversial limitations are taken together,
most Fifth Amendment challenges to the Bureau’s CID by

1. Most would involve the

a targeted business would fai
surrender of business records of a collective entity such as a
corporation, even if the information the Bureau requested
were testimonial.”®

Under the Fourth Amendment, investigators conducting
a search must show probable cause to obtain a warrant
“particularly describing the place to be searched, and the
persons or things to be seized.”’® However, the Supreme Court

treats administrative subpoenas as less intrusive than a



physical search: A subpoena is a “constructive search.””’
Thus, the modern Court requires only that administrative
subpoenas be authorized by statute and be reasonable.'®
That is, an administrative subpoena must be limited in scope,
reasonably relevant, and not unreasonably burdensome.”” The
subpoena must not be issued in bad faith, and the recipient
must have an opportunity for review before incurring
penalties for noncompliance.?®

The Court’s already undemanding standards for
administrative subpoenas are not applied stringently.*
Furthermore, judges have avoided interpreting the language
in Section 5562 to constrain the Bureau’s actions: For
example, Section 5562(c) (1) seems to assume that the
Bureau’s CIDs are seeking information relevant to a violation
(which would logically require the Bureau to identify a
violation), and calls for a description of the conduct at
issue (which one might expect to be specific enough for the
CID recipient to find useful).?? But courts often defer to the
Bureau in statutory or constitutional challenges to CIDs,
accepting boilerplate lists of laws and vague descriptions of
conduct.”® Some courts ask for more specificity, but not often
enough to alter the Bureau’s practice.”*

Until the Supreme Court revisits its lax review of adminis-

trative subpoenas, CID reform must come from legislators.*

PROBLEMS WITH THE CFPB'S
EXERCISE OF CID AUTHORITY

Critics with wide experience of the CFPB’s CIDs (including
former Bureau staff) show that they are often poorly justified
and impose unreasonable costs on recipients.*® Bureau CIDs
tend to be broad and vague. A CID might refer to possible
violations of a list of federal laws such as the Truth in Lending
Act and “any other federal consumer financial law.”*’

Some CIDs have failed to describe the conduct under
investigation at all, or describe it only in general terms.*®
Recipients may struggle for years to understand what
conduct they ought to correct.?” The Bureau, when made
aware of these problems, rarely answers questions to clarify
the demand’s scope.*°

Worse, one attorney notes that the Bureau issues CIDs to
learn about a market or a business’s procedures even when
no violation of law is suspected.” Or the Bureau may use

CIDs to review all of a business’s activity “because the target

operates in a business that is disfavored by the Bureau (e.g.,
small dollar lending),” requiring the business “to prove it
has not violated a myriad of consumer financial laws.”*
The Bureau’s 2021 policy manual stipulates that in its
investigation it may “seek assurance that a violation has not
occurred.”®* A CID issued with this purpose would require
the recipient to prove a negative—an impossible task.**
Given the scope of Bureau CIDs, recipients must produce
evidence on a daunting scale. The Bureau may ask about
matters going back many years, and unrealistic deadlines
have compounded the burden placed on the recipient.*
Recipients of the CFPB’s CIDs expend significant
resources, sometimes enough to put them out of business.*®
For a small business, compliance costs run from tens of
thousands of dollars to over a hundred thousand dollars;

larger firms may incur over a million dollars in costs.*”

“That the Bureau’s powers and
practices are modeled after those
of other agencies is no defense,
because subpoena practices
at other agencies are also
problematic.”

Bureau policies also discourage CID recipients from
petitioning for relief. The Bureau treats the issuance of a
CID as confidential but publicizes petitions. Petitioners
must risk harm to their reputation for nothing, as
petitions are rarely granted.*® Similar agencies, such as
the Federal Trade Commission (FTC) and the Securities
and Exchange Commission (SEC), also publish petitions,
claiming that this promotes transparency of the regulatory
process and allows other subpoena recipients to learn
from the public record.’® However, transparency could be
preserved along with confidentiality by redacting proper
names from published petitions.*® Meanwhile, the threat
of publicity makes the petition a weak accountability
mechanism. A general confidentiality rule would stop the
Bureau from disadvantaging CID recipients that wish to
petition the Bureau.*

That the Bureau’s powers and practices are modeled

after those of other agencies is no defense, because



subpoena practices at other agencies are also problematic.*>
Furthermore, several critics compare the Bureau’s practice
unfavorably to that of the Department of Justice (DQJ), the
FTC, the SEC, and other agencies.*’ The FTC staff itself has
recommended changes to the Bureau’s practice, as has the
Arizona state attorney general.**

Some commentators dismiss critiques of the CFPB, noting
that lawbreakers naturally object to being investigated
and lawyers seek to complicate investigations to generate
larger bills.** But some CID recipients have never been
shown to have broken any law.*¢ Critiques are more
likely to be understated than overstated: Commentators
widely acknowledge that regulated businesses often avoid
publicly critiquing (or suing) their regulator out of fear of
retaliation.”’ The detailed examples and common themes
that persist across the many complaints against the Bureau
show that testimony about problems with CIDs should be

taken seriously.

“The argument that investigators
need broad investigative powers is
attenuated when the investigation
concerns the (perhaps remote)
possibility that an inessential rule
has been violated.”

Between 2017 and 2019, the CFPB amended its practice
manuals in response to an audit, case law, and public
comments.*® For example, the recommendation that CIDs
describe the supposed violation and conduct in “very broad
terms” was formally replaced by a call for narrower CIDs.*’

However, 2025 testimony shows that problems
highlighted by earlier commentators have persisted.*®
Legislators have made no changes to the Bureau’s statutory
CID authority, and nothing stops future Bureau leaders from

indulging in significant CID overreach.

WHY SAFEGUARDING PROSPERITY
AND LIBERTY REQUIRES CID REFORM

In a criminal trial, the accused benefits from a

presumption of innocence. And in a civil trial, a plaintiff

cannot proceed without some evidence.” But our legal
system has no presumption of innocence during pretrial
investigations, because investigators may begin with little
evidence. According to conventional wisdom, investigators
should enjoy broad discretion because limitations on that
discretion might impede legitimate inquiries.*

This understanding of investigators’ needs arose
before Americans became so beset by bureaucracy. After
World War II, when the Supreme Court abandoned
meaningful scrutiny of administrative subpoenas, the Code
of Federal Regulations (CFR) numbered less than 10,000
pages.>® As of 2025, the CFR was 61,584 pages (down from
107,262 in 2024).>* The occasions on which someone might
be required to produce massive amounts of information
with little or no justification have vastly multiplied. Artificial
intelligence (AI) could enable agencies to issue CIDs and
similar subpoenas on an even greater scale.” Agencies might
also tire of issuing individual CIDs and force regulated firms
into a “consolidated audit trail,” which functions like a daily
production order and establishes nearly limitless surveillance
of regulated financial enterprises and their customers.*®

The scope of regulators’ inquiries has also expanded
along with the scale: Increasingly, laws and regulations
do not serve an essential role in supporting markets, as
traditional laws that prevent concrete harms such as fraud
do. Instead, regulators use their legal authority to interfere
with markets, often trying to fine-tune outcomes. Such fine-
tuning will rarely, if ever, benefit consumers; this issue aside,
fine-tuning rules are not necessary.”’ The argument that
investigators need broad investigative powers is attenuated
when the investigation concerns the (perhaps remote)
possibility that an inessential rule has been violated. Put
differently, the idea that investigators must have discretion
to make legitimate inquiries loses force when policymakers
are careless about what amounts to a legitimate inquiry.

Even when the evidence collected using an administrative
subpoena is not later used in a criminal proceeding,
subpoena-enabled fishing expeditions destroy businesses and
ruin people’s lives.*® Administrative subpoenas can be used to
target political opponents.® This frenetic regulatory activity
is too often out of proportion to any plausible benefits. Over
time, the growth of regulation—and carelessness about its
substance—means a level of cumulative agency overreach

that should not be tolerated in a constitutional republic.



Some commentators justify the post-1940s Supreme Court’s
lax scrutiny of administrative subpoenas by equating
administrative agencies with grand juries.®® But the risk of
abuse of authority by agencies is far greater. Grand juries
are convened under the neutral authority of a judge, not
an agency pursuing its own agenda. And the grand jury is
focused on evidence related to obtaining an indictment,
which agencies such as the CFPB may not be.®' Moreover,
grand juries are populated by ordinary people with different
incentives and ideas of fairness than regulators. Thus, a
grand jury comprised of ordinary citizens is a safeguard of
liberty.®> Administrative agencies cannot be expected to
play this role.

Given the Bureau’s history of egregious CID overreach,
policymakers should prioritize statutory reforms, starting
by adopting limits known to be workable in other

investigative contexts.

CURRENT PROPOSALS FOR
CID REFORM WOULD BOLSTER
ACCOUNTABILITY

Current reform proposals seek to curb the Bureau’s
issuance of overbroad CIDs. Some propose authorizing the
Bureau to issue demands only when it has a reasonable
suspicion that a violation has occurred. The reasonable-
suspicion standard is applied in police stop-and-frisk
searches and some, though not all, subpoenas of personal
information;®® it is less stringent than the probable-cause
standard that police must satisfy to obtain a warrant.
Representatives Andy Barr (R-KY), Vicente Gonzalez (D-TX),
and Jared Moskowitz (D-FL) have introduced the Civil
Investigative Demand Reform Act of 2025 (CIDRA), which
would require CIDs to make “specific reference to particular
facts.”®* This would nudge the threshold upward toward the
reasonable-suspicion standard.®® A higher threshold would
be good policy. If criminal investigators must show probable
cause before issuing a warrant, the CFPB should be able
to manage the less stringent requirement that it articulate
“particular facts” to justify its issuance of a subpoena.®®

Some proposals seek to reduce the burden of large-scale
demands. CIDRA would require that CIDs be issued no
later than six years after the alleged violation.®” Such time

limits should be workable; law enforcement agencies and

prosecutors routinely contend with temporal limits such as
statutes of limitations.

Other reforms aim to heighten Bureau accountability by
allowing CID recipients to appeal directly upon the Bureau’s
denial of a petition for relief from a CID.®® Currently, a CID
recipient obtains judicial review by refusing to comply with

the CID and waiting for the CFPB to sue to enforce it.

“Some propose authorizing the
Bureau to issue demands only
when it has a reasonable suspicion
that a violation has occurred.”

CIDRA links provisions addressing burden and review. The
act would permit petitioners to assert that a CID is “unduly
burdensome, disproportionately expensive, and outside
the scope of the inquiry” or “unreasonably cumulative or
duplicative or can be obtained from some other source that
is more convenient, less burdensome, or less expensive.”*’
And CIDRA would make the Bureau’s denial of a petition
directly subject to judicial review on the petitioner’s
initiative. Combined, these provisions have the potential
to counteract petitioners’ hesitancy to litigate by signaling
to courts that legislators seek meaningful, less deferential

limits on CIDs and better chances of success for petitioners.

MORE EXTENSIVE REFORMS
WOULD BE DESIRABLE

Recent Supreme Court precedents have called for less
judicial deference to agencies’ interpretations of the law
and their application of law to facts.”” However, some
judicial deference to investigators’ framing of facts is likely
to persist. To improve prospects for fundamental change,
policymakers should consider the additional reforms set
out below. These changes would include detailed statutory
language and/or refer to familiar standards. The first two
reforms could be implemented by amending the current
language of CIDRA; the third and fourth would require
additional, independent legislation.

First, any reform calling for review of a “burdensome”
CID should define “burdensome” to ensure that judges do

not set the bar to relief too high. Current constitutional



cases require the recipient to show that the burden of
compliance “threatens to unduly disrupt or seriously
hinder normal operations of a business.””" If judges

were to apply this standard to determine the meaning of
“burdensome” in a reform statute, CID recipients would
face an unduly high bar to relief.

Second, any reform that addresses the proportionality of
the burden imposed by a CID should state that the Bureau
must prove proportionality. For example, CIDRA requires
consideration of whether the burden of compliance is
“disproportionately expensive.” This reform would be
strengthened by language explicitly stating that the
Bureau should bear the burden of proof in showing that
the expense is in proportion to the severity of the violation
alleged.” This will encourage the Bureau to develop
an understanding of the severity of the violation it is

concerned with early on.

“The CFPB director or others
involved in enforcement and
rulemaking should not decide
petitions.”

Third, reforms should curb the Bureau’s tendency to
issue overwhelming demands by requiring the Bureau to
show that the materials it seeks are meaningfully relevant.
Currently, the standard of relevance that CIDs must satisfy
is low.” Note that if a CID’s description of the violation
under investigation is broad, almost any document might
be relevant. Therefore, relevancy reform must first address
overbreadth. The Bureau’s CIDs should be required to
(1) detail the specific conduct at issue; (2) cite the specific
violation of law that the Bureau believes the conduct
violates; and (3) allow challenges to CIDs asking for
information not relevant to that specific alleged violation.”
“Relevance” should be aligned with civil discovery
standards under Federal Rule of Civil Procedure 26.” This
new relevancy standard would be more stringent than the

relevancy standard for grand juries, an appropriate measure

given that grand juries are less likely to indulge in overreach,
as noted above.”®

Fourth, a neutral arbiter—ideally a decisionmaker outside
the agency—should decide petitions for relief from CIDs.”’
The CFPB director or others involved in enforcement and
rulemaking should not decide petitions.”® An Article III
judge or a body of external administrative law judges could
do so instead. Short of that, administrative judges within
the Bureau could review petitions provided that a robust set
of structural measures were implemented to protect their

independence.”

CONCLUSION

The CFPB has indulged in significant CID overreach.
Investigators’ nearly unbounded subpoena powers harm
legitimate enterprises, with few proportional gains to
consumers in many cases. The scale and scope of the harm
has grown along with the scale and scope of regulation.
Legislators and courts should view the assumption that
investigators need broad discretion much more skeptically.

Reform should begin by incorporating standards familiar
from Fourth Amendment cases, such as requiring the
Bureau to articulate particular facts sufficient to support
areasonable suspicion. The use of detailed language to
signal to judges that legislators seek meaningful review of
burdensome CIDs would likely curtail judicial deference.
Reforms that support the Bureau’s accountability to
neutral arbiters such as independent administrative law
judges should also be made. Successful reforms could
inform changes to the administrative subpoena process at
other agencies.

Ultimately, there is a limit to how effective any
procedural reform of the CID process will be, because
the rampant growth of regulation has given regulators a
pretext for investigating almost any actor in the market—
for almost any reason or no reason at all. Fundamental
change will require policymakers to avoid unnecessary
rules and focus on defining rights truly foundational to the

free operation of markets.
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