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Movant Cato Institute now seeks leave under FRAP 29(b)(2) for leave to file 
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CONCLUSION 

Based on the foregoing, the Cato Institute respectfully requests this Court to 

grant the motion for leave to file the attached amicus curiae brief in support of 

Respondent-Appellant’s pending petition for rehearing en banc.  
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INTEREST OF AMICUS CURIAE1 

The Cato Institute is a nonpartisan public policy research foundation founded 

in 1977 and dedicated to advancing the principles of individual liberty, free markets, 

and limited government. Cato’s Project on Criminal Justice was founded in 1999, 

and focuses in particular on the scope of substantive criminal liability, the proper 

and effective role of police in their communities, the protection of constitutional and 

statutory safeguards for criminal suspects and defendants, citizen participation in the 

criminal justice system, and accountability for law enforcement officers. 

Amicus is interested in this case because Cato seeks to safeguard the rights of 

the accused and ensure that the judiciary enforces the Constitution’s promise of 

limited government. Specifically, Cato is concerned with preserving the doctrine of 

enumerated powers and the principle of federalism, enshrined in the Tenth 

Amendment.  

 

 

 
1 Fed. R. App. P. 29 Statement: No counsel for either party authored this brief in 

whole or in part. No one other than amicus and its members made monetary 

contributions to its preparation or submission.  
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INTRODUCTION 

The world has changed profoundly over the last decade, but for Duane Berry, 

time crawls by, and freedom becomes an ever more elusive fantasy. On December 

17, 2019, after four years in custody and two rounds of federal competency hearings, 

a federal judge dismissed the sole charge against Mr. Berry. See generally United 

States v. Berry, No. 15-20743, 2015 U.S. Dist. LEXIS 181997 (E.D. Mich. Dec. 17, 

2019). Nonetheless, nearly a decade after Mr. Berry was first taken into federal 

custody, he remains in detention—five years past the maximum time to which he 

could have been sentenced had he been convicted of his previous charge. See Pet. 

for Reh’g En Banc at 2; 18 U.S.C. § 1038(a)(1)(A). 

Congress’s power to proscribe federal crimes and punish violators does not 

provide the government with the additional power to exercise indefinite civil control 

over people. The dismissal of the charges against Mr. Berry necessitated his 

immediate release, as any continued incarceration exceeded the federal 

government’s enumerated powers.  

Rather than rectify the Government’s overreach, a panel of this court 

sidestepped the constitutional question. United States v. Berry, 142 F.4th 184, 190 

(4th Cir. 2025). Instead, the panel improperly held that despite the dismissal of the 

charge against him, Mr. Berry remained in the custody of the Attorney General and 

so was committable pursuant to a pretrial restoration statute—one that no longer 
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applied to him. Id. (citing 18 U.S.C. § 4241(d)). This ruling invites the Government 

to illegally incarcerate individuals beyond their release dates. 

Allowing the panel’s decision to stand would authorize the federal 

government to exercise unrestrained civil commitment power against any mentally 

ill person charged with a federal crime, even after their federal charges are disposed 

of. This unprecedented holding directly contradicts the Constitution’s carefully 

established limits on federal power and respect for states’ rights. This Court should 

grant Mr. Berry’s petition and reverse. 

ARGUMENT 

I. MR. BERRY’S CONTINUED DETENTION IS UNCONSTITUTIONAL.  

Congress lacks any power to keep Mr. Berry in detention. “As every 

schoolchild learns, our Constitution establishes a system of dual sovereignty 

between the States and the Federal Government.” Gregory v. Ashcroft, 501 U.S. 452, 

457 (1991). Different default rules exist for Congress and the states: The powers 

delegated to the federal government are “few and defined,” while those belonging 

to the states are “numerous and indefinite.” THE FEDERALIST No. 45 (James 

Madison).  

This distinction reflects the Framers’ deliberate choice. The alternative 

Virginia Plan would have relegated the states to the “subordinate roles that local 

government played in England.” Robert G. Natelson, The Enumerated Powers of 

States, 3 NEV. L.J. 469, 472 (2003). Early proposals would have afforded Congress 



4 

power over internal state affairs or even dissolved the states entirely. Id. But that 

approach was defeated in favor of a federal government of enumerated powers. Id at 

473. Proposed additions to the enumerated powers generally failed. Id. “When the 

convention adjourned, [the delegates] presented to Congress and to the states a 

scheme for a much weaker central government than had been envisioned in the 

Virginia Plan.” Id. 

Nonetheless, the anti-Federalists still feared the possibility of a powerful 

central government. Id. Their trepidation inspired the Bill of Rights, and especially 

the Ninth and Tenth Amendments: “The enumeration in the Constitution, of certain 

rights, shall not be construed to deny or disparage others retained by the people.” 

U.S. CONST. amend. IX. “The powers not delegated to the United States by the 

Constitution, nor prohibited by it to the States, are reserved to the States respectively, 

or to the people.” U.S. CONST. amend. X. “By denying any one government complete 

jurisdiction over all the concerns of public life, federalism protects the liberty of the 

individual from arbitrary power.” Bond v. United States, 564 U.S. 211, 222 (2011). 

The Necessary and Proper Clause, which follows the enumerated powers, was 

never intended to supplement them, but rather, to serve as an ancillary power to 

effectuate them. U.S.  CONST. art. I, § 8. Congress may exercise this incidental power 

only to “carr[y] into Execution the foregoing Powers.” Id. James Wilson, who served 

on the Committee of Detail that drafted the Clause, explained that it “gives no more, 
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or other powers; nor does it in any degree go beyond the particular enumeration.”2 

Fellow Committee member Oliver Ellsworth suggested that the Clause simply 

confirmed congressional enactments’ legal supremacy.3 Alexander Hamilton agreed 

that the Clause “may be chargeable with tautology or redundancy,” but “is at least 

perfectly harmless.” THE FEDERALIST No. 33 (Alexander Hamilton). The 

Constitution, then, plainly requires that “[e]very law enacted by Congress must be 

based on one or more of its powers enumerated in the Constitution.” United States 

v. Morrison, 529 U.S. 598, 607 (2000).  

No enumerated power authorizes post-dismissal civil commitment. “[T]he 

Constitution does not vest in Congress the authority to protect society from every 

bad act that might befall it.” United States v. Comstock, 560 U.S. 126, 165 (2010) 

(Thomas, J., dissenting) (citing New York v. United States, 505 U.S. 144, 157 

(1992)). Congress can legislate to proscribe federal crimes and punish violators, but 

that power “does not provide the Government with the additional power to exercise 

indefinite civil control over that person.” Id. at 174. Once Mr. Berry no longer faced 

 
2 Michael Boldin, Understanding the Real Meaning of the Necessary and Proper 

Clause, TENTH AMEND. CTR. (May 19, 2024), https://tinyurl.com/48dxzhr2 

(emphasis omitted). 

3 Id. 
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a pending federal criminal charge, the federal government lost its lawful authority 

to continue holding him.  

This case unavoidably presents the question of the constitutionality of 18 

U.S.C. § 4246 insofar as it authorizes the indefinite civil commitment of individuals 

whose federal charges have been dismissed due to mental illness. The answer is a 

resounding no. The power “to protect the community from the dangerous tendencies 

of some who are mentally ill” is among those remaining with the states. Addington 

v. Texas, 441 U.S. 418, 426 (1979).  

A federal civil commitment scheme for people not facing pending federal 

criminal charges does not execute any enumerated power. The Supreme Court held 

in United States v. Comstock that the federal government may civilly commit a 

mentally ill, sexually dangerous federal prisoner beyond the conclusion of his 

sentence. Comstock, 560 U.S. at 129–30. But Comstock is not analogous to the issue 

before this Court. Comstock expressly denied that “our holding today confers on 

Congress a general ‘police power, which the Founders denied the National 

Government and reposed in the States.’” Id. at 148 (quoting Morrison, 529 U.S. at 

618). Arguing the case for the United States, then-Solicitor General Kagan stressed 

that the applicable statute is “narrow in scope,” “limited to individuals already ‘in 

the custody of the’ Federal Government” pursuant to other lawful authority. Id. 

https://advance.lexis.com/search/?pdmfid=1519360&crid=18a5396d-3bf0-44e1-ad5f-c62eb851f964&pdsearchtype=SearchBox&pdtypeofsearch=searchboxclick&pdstartin=&pdsearchterms=560+U.S.+126+(2010)&pdtimeline=&pdpsf=&pdquerytemplateid=&pdsf=&ecomp=wxbhkkk&prid=3a316ba1-8018-4d38-a1cd-15df19f5544f
https://advance.lexis.com/search/?pdmfid=1519360&crid=18a5396d-3bf0-44e1-ad5f-c62eb851f964&pdsearchtype=SearchBox&pdtypeofsearch=searchboxclick&pdstartin=&pdsearchterms=560+U.S.+126+(2010)&pdtimeline=&pdpsf=&pdquerytemplateid=&pdsf=&ecomp=wxbhkkk&prid=3a316ba1-8018-4d38-a1cd-15df19f5544f
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(quoting 18 U.S.C. § 4248(a)) (internal quotation marks omitted).4 Further, she 

conceded that “the Federal Government would not have . . . the power to commit a 

person who . . . has been released from prison and whose period of supervised release 

is also completed.” Id. (ellipses in original) (citation omitted). The panel’s decision 

removes the guardrails from the Comstock holding in supposing the existence of an 

unconstitutional federal power to civilly commit individuals who are no longer 

facing federal criminal charges.  

II. MR. BERRY WAS NOT LAWFULLY IN FEDERAL CUSTODY 

WHEN THE FEDERAL GOVERNMENT SOUGHT TO CIVILLY 

COMMIT HIM. 

For a time, Mr. Berry was in “the custody of the Attorney General . . . for 

treatment in a suitable facility.” 18 U.S.C. § 4241(d); see also Berry, 142 F.4th at 

191. But that provision justified his detention only “until . . . the pending charges 

against him [were] disposed of according to law”—that is, until his charge was 

dismissed. Id. § 4241(d)(2)(B). 

Comstock illustrates this. When the government certified that the detainees in 

that case were subject to civil commitment as sexually dangerous persons, they were 

either still serving their federal prison sentences or facing pending federal charges. 

United States v. Comstock, 627 F.3d 513, 517 (4th Cir. 2010). Unlike in the present 

 
4 Underscoring the necessity of a legal basis for detention, the statute actually reads 

“committed to the custody of” rather than “in the custody of.” 18 U.S.C. § 4248(a). 
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case, the government had some other lawful foothold over the people it sought to 

civilly commit. 

This Court has confirmed that Bureau of Prisons (BOP) “custody” for 

purposes of civil commitment “refers not to physical custody . . . but rather to legal 

custody.” United States v. Joshua, 607 F.3d 379, 388 (4th Cir. 2010). That custody 

“need be active and legitimate” before the civil commitment statute can apply. 

United States v. Wayda, 966 F.3d 294, 304 (4th Cir. 2020). “[R]eading the word 

‘custody’ to mean physical custody produces absurd results that Congress could not 

reasonably have intended.” Joshua, 607 F.3d at 387. Mere physical detention of a 

person, without some other legal authority, is not a basis for seeking civil 

commitment. Once predicate authority for federal custody runs out—as it did when 

Mr. Berry’s charge was dismissed—so does authority for civil commitment. 

CONCLUSION 

Nearly a decade after Mr. Berry encountered the federal criminal justice 

system facing a crime that carried only a five-year maximum sentence, he still 

languishes in confinement. The panel decision authorizing this invites a dramatic 

and unconstitutional expansion of federal power that Congress did not intend. For 

these reasons and those presented by Mr. Berry, the Court should grant his petition 

for rehearing en banc and reverse the panel decision.  
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