
P O L I C Y

A N A L Y S I S
Ma rc h 14, 2024 Nu M b e r 970

MICHAEL F. CANNON is the Cato Institute’s director of health policy studies.

Biden Short-Term Health Plans 
Rule Creates Gaps in Coverage
Rule Would Deny Care after Patients Fall Ill
By Mi c h a e l F. ca n n o n

EXECUT IVE  SUMMARY

C ongress exempts “short-term limited duration 

insurance” (STLDI) from the Affordable Care 

Act (ACA or Obamacare) and all other federal 

health insurance regulations. As a result, 

STLDI provides affordable, comprehensive coverage to 

millions who are ineligible for other options or find them 

unaffordable. Consumers who miss Obamacare’s 

enrollment periods can buy STLDI plans that cover them 

until the next enrollment period. Alternatively, they can 

renew their STLDI plans.

In 2023, the Biden administration proposed to require 

both that insurers terminate all STLDI plans after four 

months and that insurers not offer renewals. The proposal 

would cause STLDI enrollees who fall ill to lose their 

coverage within four months, leaving them uninsured for up 

to 12 months. Estimates suggest it would cause 500,000 

people to lose comprehensive health insurance. A similar 

requirement stripped health insurance from 61-year-old 

Jeanne Balvin between hospitalizations for diverticulitis, 

leaving her with $97,000 in medical bills.

In King v. Burwell, the Supreme Court held, “Congress 

passed the Affordable Care Act to improve health insurance 

markets.” This proposal conflicts with that goal. The Biden 

administration admits it would expose patients to “an 

increased risk of higher out-of-pocket expenses and medical 

debt, reduced access to health care, and potentially worse 

health outcomes.”

Federal regulators lack statutory authority to implement 

this proposal. They should abandon it and reaffirm their 

current interpretation of the statute, including their finding 

that current STLDI rules can improve Obamacare’s 

performance. Furthermore, Congress should codify current 

STLDI rules, and states should exempt STLDI from all health 

insurance regulations.



2

I NTRODUCT ION

Since 1996, Congress has exempted “short-term limited 

duration insurance” (STLDI) from all federal health 

insurance regulations. As a result, STLDI provides affordable, 

comprehensive coverage to millions who are ineligible for 

other options or find them unaffordable. This flexibility 

enables STLDI to provide coverage to individuals in 

situations that policymakers could not foresee.

For all but two of the subsequent 28 years, Congresses 

and presidents of both parties allowed STLDI plans to last 

12 months and allowed enrollees to renew their STLDI plans. 

Beginning in 2016, federal regulators required insurers 

to cancel all STLDI plans three months after purchase. 

Regulators rescinded that requirement after two years.

“The Departments acknowledge 
that their proposal would expose 
STLDI enrollees to ‘an increased risk 
of higher out-of-pocket expenses 
and medical debt, reduced access to 
health care, and potentially worse 
health outcomes.’”

On July 12, 2023, the Departments of Health and Human 

Services, Labor, and Treasury (the Departments) issued a 

Notice of Proposed Rulemaking (NPRM) that effectively 

proposes to reinstate that requirement. The Departments 

proposed to limit the maximum length of new STLDI plans 

to four months, prohibit renewals, and prohibit enrollees 

from purchasing consecutive plans from the same insurer.1

The Departments claim their objective is to protect 

patients with preexisting conditions and to protect 

consumers from low-quality coverage. Yet the rule they 

have proposed would do the exact opposite. Longer contract 

periods and renewals increase health plan quality by 

increasing enrollees’ ability to pool their medical expenses 

with others and by enabling continuous coverage. By 

prohibiting these features, the Departments would be 

requiring STLDI issuers to offer lower-quality coverage.

The Departments are fully aware that they are pursuing 

high-quality coverage by mandating low-quality coverage. 

They acknowledge that their proposal would take coverage 

away from sick patients, could increase overall the number 

of uninsured, and would therefore expose STLDI enrollees 

to “an increased risk of higher out-of-pocket expenses and 

medical debt, reduced access to health care, and potentially 

worse health outcomes.”2 They acknowledge that their 

proposal is so dangerous it requires a warning label.

The fact that the Departments nevertheless issued this 

proposal indicates their goal is not to protect patients but 

to protect Obamacare, even at the cost of harming patients. 

Their objection to STLDI is not that it is low-quality but that 

it is of sufficiently high quality that millions of consumers are 

choosing it as a reasonable alternative to Obamacare. STLDI 

is too good, so the Departments are trying to make it bad. 

It is too comprehensive, so the Departments want to make 

it less comprehensive. The NPRM reveals the Departments’ 

actual purpose is to boost Obamacare enrollment by 

punishing consumers who make what the Departments—not 

Congress—believe to be the “wrong” choice.

The Departments have announced their intention to take 

final action on this NPRM—to implement it in its current 

form, implement it with alterations, or scuttle it—by April 

2024.3

A  DESPERATE  NEED  FOR 
HEALTH  INSURANCE  CHO ICE

Consumers desperately need the options STLDI provides. 

Government intervention has priced medical care and health 

insurance out of reach for millions, reduced choice, and 

reduced the quality of health insurance and medical care.4 

The federal tax code and state income tax codes implicitly 

penalize workers unless they enroll in employer-sponsored 

health insurance. Those penalties also make employer plans 

more expensive.5 In 2023, as total worker compensation rose 

by 4 percent, the average premium for employer-sponsored 

family coverage rose by 7 percent to $24,000—roughly one-

quarter of median family income.6

Twenty-eight percent of workers either do not receive 

an offer of employer-sponsored health insurance or are 

otherwise ineligible for it. They must purchase coverage 

with after-tax dollars (the implicit penalty).7 The average 

benchmark Obamacare premium (i.e., one of the lower-

cost plans) for a 40-year-old individual in 2024 is $5,724, a 

still-high 13 percent of median nonfamily income.8 Average 
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benchmark premiums range from $4,020 in New Hampshire 

(9 percent) to $11,400 in Vermont (25 percent).9 For 2024, 

half of insurers who participate in Patient Protection 

and Affordable Care Act (ACA or Obamacare) Exchanges 

submitted premium increases of 6 percent or more; a 

quarter submitted increases of 10 percent or more; one in ten 

submitted increases of 16 percent or more (Figure 1).10

Obamacare’s premium subsidies shield many, though not 

all, enrollees from at least a portion of those premiums. Those 

subsidies have cost taxpayers more than government officials 

projected. In 2021, the average cost of covering a previously 

uninsured person through Obamacare’s Exchanges was 

three times the initial projections ($20,739 versus $6,850).11 

Obamacare premiums were so expensive that in some cases 

Congress offered “enhanced” taxpayer subsidies of $12,000 to 

families earning up to $212,000 a year.12

Government intervention reduces health insurance choice. 

The federal tax code penalizes workers who do not enroll in 

a health plan their employer chooses.13 Obamacare reduces 

choice by narrowing both the variety of health insurance 

plans and the number of insurers in the market. Since 

Congress enacted Obamacare, the median number of issuers 

per state has fallen by two-thirds (Figure 2).14

Furthermore, government intervention reduces health 

insurance quality. Those implicit tax penalties force workers 

into health insurance that is low in quality because it ends 

when their job does.15 Biden economic adviser Michael 

Geruso has found that Obamacare’s supposedly quality-

enhancing preexisting-conditions provisions encourage 

“backdoor discrimination” that erodes coverage for the 

sick.16 This unintended consequence of those provisions has 

proven so harmful, notes Geruso, that under Obamacare 

even “healthy consumers cannot be adequately insured.”17

The fact that Congress exempts STLDI from those and 

other regulations allows STLDI to offer a broader choice of 

plans, provider networks, enrollment dates, and contract 

lengths than Obamacare, at premiums that are often 

60 percent lower. It frees consumers to choose coverage that 

is either less or more comprehensive than Obamacare. It 

allows STLDI to reduce the number of uninsured consumers 

and the burden of uncompensated care. It allows STLDI 

to provide a benchmark to measure the negative impact 

Obamacare plans continue to grow less affordable

Source: “Rate Review,” HealthCare.gov.

Figure 1

Distribution of premium-increase requests Obamacare issuers submitted to regulators for 2024
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of government regulation on premiums and quality in 

Obamacare plans. It makes STLDI the only coverage 

available to millions during Obamacare’s closed-enrollment 

periods. Congress allows STLDI issuers to sell “renewal 

guarantees” that provide still-greater protection.

JEANNE  BALV IN

The story of Arizona resident Jeanne Balvin illustrates 

how government intervention increases health insurance 

premiums and reduces health insurance quality.

Consumer Reports explains that in 2017, the lowest-cost 

Obamacare plan that 61-year-old Balvin could find had an 

unaffordable monthly premium of $744 (i.e., $8,928 per 

year) and a $6,000 deductible. Balvin instead enrolled in a 

STLDI plan from UnitedHealthcare with a monthly premium 

of $274 and a $2,500 deductible.18

When Balvin required emergency surgery and 

hospitalization for diverticulitis, UnitedHealthcare 

paid its share of the bill promptly and in full. After that 

hospitalization—but before two more hospitalizations 

for the same condition—federal regulators required 

UnitedHealthcare to cancel Balvin’s plan. Balvin lost her 

coverage and was ineligible to enroll in an Obamacare plan 

for six months. Requiring her insurer to cancel her plan after 

just three months left Balvin with $97,000 in medical bills.19

Government intervention increased every price Balvin 

faced: the prices for the medical care she had to purchase 

herself, the premiums for the Obamacare plans she 

declined, and premiums for the STLDI plan she purchased 

(by increasing prices for the items those plans cover).20 It 

further increased the premiums for those Obamacare plans 

by subjecting them to regulations from which Congress 

exempts STLDI plans.

Government intervention reduced the quality of Balvin’s 

insurance. Absent regulation, Balvin and UnitedHealthcare 

would have been free to enter a health insurance contract 

that would have protected Balvin throughout her 

diverticulitis treatment. Instead, government regulators 

required UnitedHealthcare to cancel Balvin’s STLDI plan 

after three months. Government regulation exposed Balvin 

to medical underwriting after she fell ill. Government 

turned an insured medical condition into an uninsured and 

uninsurable preexisting condition.

Individual health insurance market: competition falling and concentration increasing

Source: John E. Dicken et al., “Private Health Insurance: Markets Remained Concentrated through 2020, with Increases in the Individual and Small 

Group Markets,” Government Accountability Office, November 2022.
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REGULATORS  PUSH  LOW-
QUAL ITY  COVERAGE

All those price-increasing, quality-reducing government 

interventions remain in place—except for one. In 2018, 

federal regulators eliminated the three-month limit for 

STLDI plans.

In 2023, the Departments of Health and Human Services, 

Labor, and the Treasury (the Departments) proposed to 

reinstate the heart of the 2016 rule that so dramatically 

reduced the quality of Balvin’s health insurance. The 

Departments proposed to cancel all short-term plans 

after four months and to prohibit renewals. Like Balvin, 

enrollees who fall ill would (1) lose their coverage within 

four months, (2) be unable to renew or purchase a new 

short-term plan, and (3) be unable to enroll in Obamacare 

until the following January. As the old rule did to Balvin, 

this proposal would strip coverage from sick patients and 

leave them uninsured for up to 12 months. Estimates suggest 

that the Departments’ plans to cancel all short-term health 

insurance plans and prohibit renewals would increase the 

number of uninsured by 500,000.21

The remainder of this policy analysis discusses why STLDI 

is an essential option for consumers, why policymakers 

should reject the Departments’ proposal, and how 

policymakers should instead make health insurance more 

secure for sick patients.

“SHORT-TERM  L IM ITED 
DURAT ION  INSURANCE”

Short-term plans provide affordable, comprehensive 

coverage to 2–3 million US residents who are ineligible for 

other coverage options or find those options unaffordable.22 

STLDI offers a broader choice of plans, provider networks, 

enrollment dates, and contract lengths than Obamacare 

plans. It does so at significantly lower premiums and 

negotiates lower prices for medical services than Obamacare 

plans. Consumers may enroll at any time of year. STLDI 

plans can last up to 36 months (i.e., they can cover enrollees 

until the next Obamacare enrollment period). STLDI reduces 

the number of uninsured and therefore reduces the amount 

of uncompensated care. Federal law allows insurers to sell 

“renewal guarantees” that make STLDI coverage even more 

secure. STLDI can accomplish these things because Congress 

and most states exempt it from Obamacare and other 

regulations that produce high-cost, low-quality coverage.

Comprehensive
Short-term plans offer comprehensive health insurance. 

The nonpartisan Congressional Budget Office (CBO) 

writes that, thanks to current rules, 95 percent of STLDI 

plans are a “comprehensive major medical policy that, at 

a minimum, covers high-cost medical events and various 

services, including those provided by physicians and 

hospitals.” In essence, STLDI plans “resemble a typical 

nongroup insurance plan offered before 2014, when many 

[Obamacare] regulations . . . took effect.”23 In that sense, 

current STLDI rules honor President Obama’s promise 

to people with pre-Obamacare individual-market plans 

that “if you like your health plan, you can keep it” and Joe 

Biden’s 2019 pledge, “If you have private insurance, you 

can keep it.”24

“The nonpartisan Congressional 
Budget Office writes that, 
thanks to current rules, 
95 percent of STLDI plans are a 
‘comprehensive major medical 
policy.’ In many ways, STLDI 
is more comprehensive than 
Obamacare.”

In many ways, STLDI is more comprehensive than 

Obamacare. The CBO writes that STLDI “may exclude some 

benefits that [Obamacare] plans must cover [but] may 

have lower deductibles or wider provider networks” than 

Obamacare plans.25

For 9–10 months of the year, STLDI offers more 

comprehensive coverage than all Obamacare plans. 

Consumers may purchase STLDI throughout the year, 

and coverage can take effect as soon as one day after 

an enrollee applies. By contrast, federal law generally 

prevents consumers from enrolling in Obamacare plans 

for 9–10 months of the year.26 Consumers may purchase 

Obamacare plans only during narrow “open” or “special” 
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enrollment periods. Even then, there can be a lag of up 

to two months before Obamacare coverage takes effect. 

Outside of those narrow enrollment windows and lagged 

start dates, Obamacare denies health insurance to everyone. 

The Departments fret that “STLDI generally is not subject 

to the Federal consumer protections and requirements 

for comprehensive coverage.”27 Yet for 9–10 months of 

the year, Obamacare doesn’t offer insurance purchasers 

those protections, either. During that period, Obamacare 

is the farthest thing from comprehensive coverage 

because it offers potential enrollees no coverage at all: zero 

essential health benefits, an annual coverage limit of $0, 

and unlimited out-of-pocket exposure.28 STLDI provides 

coverage where Obamacare denies coverage. It covers those 

Obamacare leaves behind.

“For 9–10 months of the year, 
Obamacare is the farthest thing 
from comprehensive coverage 
because it offers potential 
enrollees no coverage at all.”

Unlike Obamacare, STLDI can provide as much coverage 

as consumers are willing to purchase. Biden adviser Michael 

Geruso and colleagues found that, even if Obamacare 

enrollees wish to purchase more comprehensive coverage 

for multiple sclerosis and other conditions than Obamacare 

plans offer, Obamacare regulations make it impossible for 

insurers to provide that coverage.29 STLDI can provide even 

more comprehensive and secure coverage than it does today 

(see below).

Affordable
The CBO finds that for many consumers, comprehensive 

STLDI carries premiums that are “as much as 60 percent 

lower than premiums for the lowest-cost bronze [Obamacare] 

plan.”30 Figures 3 and 4 show where the lowest-cost bronze 

Obamacare plan premium falls in relation to the range of 

available STLDI premiums. STLDI even gives consumers the 

choice of paying more than they would pay for the lowest-

cost Obamacare bronze plan.

At least part of this affordability edge is that STLDI 

plans negotiate lower prices for services than Obamacare 

plans. One study found that STLDI plans negotiated 

prices 11.4 percent lower than the national average, versus 

6.3 percent–9.1 percent for Obamacare plans. STLDI 

likewise outperformed Obamacare plans relative to local-

average prices.31

Choice
STLDI makes health insurance affordable, and as 

comprehensive as consumers want it to be, by providing 

consumers only as much coverage as they want. While 

Obamacare empowers government to make tradeoffs 

between affordability and comprehensiveness, STLDI allows 

consumers to strike that balance for themselves.

The STLDI market gives consumers a wide range of 

options when it comes to the overall amount of coverage 

they purchase, as well as how much coverage they 

purchase for particular medical goods and services such 

as preventive care, mental health, substance abuse, and 

prescription drugs. Tables 1–4 show that STLDI plans in 

major cities have a wide range of annual out-of-pocket 

limits, including limits as low as $1,000. In most markets, 

STLDI plans offer up to $5 million in lifetime coverage. 

Premiums are broadly consistent with the CBO’s findings 

that STLDI premiums are often 60 percent less than the 

lowest-cost Obamacare plans.32

As Figure 5 shows, the broad range of available STLDI plans 

allows consumers to choose whether and to what extent 

they will purchase coverage for such items as preventive 

care, mental health, substance abuse, and prescription 

drugs. Apparently no STLDI plans provide coverage for 

uncomplicated pregnancies, but many consumers consider 

that a feature rather than a shortcoming (see the section “The 

Departments Create a Problem for ‘Maria’”).

Secure Coverage
STLDI provides secure temporary health insurance to 

many consumers. Current federal rules allow initial contract 

terms of up to 12 months, which enables STLDI to cover 

enrollees until the next Obamacare “open” enrollment 

period. In 2020, the US Court of Appeals for the Washington, 
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DC, Circuit held, “Allowing STLDI policies to run for just 

under one year ensures that individuals can always purchase 

a policy to fit their need for temporary coverage.”33 For 

millions, STLDI is the only health insurance option available 

between Obamacare enrollment periods.

Federal law also allows STLDI to provide secure primary 

coverage, including more secure coverage than it currently 

provides. The DC Circuit has held that Congress “did not 

foreclose” the option of consumers using STLDI as their 

primary health insurance, that “even under the 2016 Rule, 

many individuals were purchasing STLDI as their primary 

insurance,” and that “nothing in [federal law] prevents 

insurers from renewing expired STLDI policies.”34

Consistent with federal statute, current STLDI rules 

allow enrollees to renew their initial 12-month contract for 

an additional 24 months, for up to a total of 36 months. 

The longer the contract term, the more protection health 

insurance provides. A 36-month term provides three times the 

protection of a 12-month term against losing one’s coverage 

or having one’s premiums increase due to an illness. Even 

in the current NPRM, which seeks to dismantle these rules, 

the Departments acknowledge “the current regulations . . . 

promote continuous enrollment in coverage.”35

Federal rules further allow consumers to purchase the 

right to enroll in a new STLDI plan, without additional 

underwriting, after their 12- or 36-month policy expires.36 

Short-term-plan premiums are often lower than lowest Obamacare premium

Figure 3

Monthly premiums for a 64-year-old female, dollars

Sources: “Health Insurance Marketplace Calculator,” Kaiser Family Foundation, for Obamacare-compliant plan premiums; and eHealthInsurance and Agile 

Health Insurance for short-term-policy premiums and features.
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“Renewal guarantees” are an insurance product that 

protects consumers from coverage cancellations, exclusions, 

or higher premiums following a change in their health 

status. Insurers had sold renewal guarantees for decades 

prior to Obamacare taking effect in 2014.37 The Departments 

allowed many of those renewal guarantees to continue 

operating after 2014.38 Twenty-five states even approved 

standalone renewal guarantees for sale.39 Figure 6 shows 

that, due to renewal guarantees, the pre-Obamacare 

individual market did a better job of providing secure health 

insurance—and thus reducing the problem of preexisting 

conditions—than employer-sponsored insurance.

Renewal guarantees would allow STLDI enrollees who 

fall ill to keep their plans and keep paying healthy-person 

premiums, indefinitely. In 2018, the Departments wrote, 

“The ability to purchase such instruments, which are 

essentially options to buy new [STLDI] policies in the 

future, is at present permitted under federal law, and 

[current rules do] nothing to forbid . . . such transactions. . 

. . Anyone . . . can purchase such instruments under current 

federal law.”40 In their latest proposal, the Departments 

acknowledge that many STLDI enrollees want to renew 

their plans.41

Despite the freedom to sell this consumer protection, 

Figure 4

Monthly premiums for a 27-year-old male, dollars

Short-term-plan premiums are often lower than lowest Obamacare premium

Sources: “Health Insurance Marketplace Calculator,” Kaiser Family Foundation, for Obamacare-compliant plan premiums; and eHealthInsurance and Agile 

Health Insurance for short-term-policy premiums and features.
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the demand that existed for it prior to Obamacare, and the 

demand that likely continues today, no insurers appear to 

be selling renewal guarantees in the STLDI market. It’s not 

hard to see why. Congress heavily subsidizes Obamacare’s 

competing approach to shielding the sick from medical 

underwriting—community-rating price controls. Insurers 

also likely foresaw the Departments’ current efforts to 

prohibit renewals. Though the Departments have no 

statutory authority to prohibit renewal guarantees, STLDI 

issuers understandably decided not to risk investing 

resources in a product that regulators are nevertheless 

trying to prohibit.

Obamacare Exchange plans versus short-term health insurance plans in select cities, 27-year-old male

Table 1

Sources: “Health Insurance Marketplace Calculator,” Kaiser Family Foundation, for Obamacare-compliant plan premiums; and eHealthInsurance and Agile 

Health Insurance for short-term-policy premiums and features.

Phoenix, AZ $238 $60.98–$353.28 $1,000–$25,000 $100,000–$5 million

Los Angeles,

CA

$231 NA NA NA

Denver, CO $205 NA NA NA

Miami, FL $276 $91.21–$588.16 $1,000–$25,000 $100,000–$5 million

Atlanta, GA $289 $75.54–$582.54 $1,000–$25,000 $100,000–$5 million

Chicago, IL $226 $71.86–$293.35 $1,000–$25,000 $100,000–$5 million

St. Louis, MO $262 $54.80–$301.67 $1,000–$25,000 $100,000–$5 million

Columbus, OH $256 $58.68–$250.07 $1,000–$25,000 $100,000–$2 million

Houston, TX $256 $86.57–$679.66 $1,000–$25,000 $100,000–$5 million

Virginia

Beach, VA

$246 $49.17–$302.20 $1,000–$20,000 $100,000–$5 million

City

Monthly

premium for

lowest-cost bronze

Exchange plan

(unsubsidized)

Range of monthly premiums

for short-term plans

Range of

out-of-pocket

cost-sharing maximums for

short-term plans

Range of policy coverage caps

for short-term plans

Obamacare Exchange plans versus short-term health insurance plans in select cities, 27-year-old female

Table 2

Sources: “Health Insurance Marketplace Calculator,” Kaiser Family Foundation, for Obamacare-compliant plan premiums; and eHealthInsurance and Agile 

Health Insurance for short-term-policy premiums and features.

Phoenix, AZ $238 $62.78–$364.85 $1,000–$25,000 $100,000–$5 million

Los Angeles,

CA

$231 NA NA NA

Denver, CO $205 NA NA NA

Miami, FL $276 $95.58–$722.53 $1,000–$25,000 $100,000–$5 million

Atlanta, GA $289 $85.88–$602.00 $1,000–$25,000 $100,000–$5 million

Chicago, IL $226 $74.05–$302.88 $1,000–$25,000 $100,000–$5 million

St. Louis, MO $262 $57.25–$312.00 $1,000–$25,000 $100,000–$5 million

Columbus, OH $256 $61.24–$266.10 $1,000–$25,000 $100,000–$2 million

Houston, TX $256 $98.96–$702.38 $1,000–$25,000 $100,000–$5 million

Virginia

Beach, VA

$246 $54.60–$308.50 $1,000–$20,000 $100,000–$5 million

City

Monthly

premium for

lowest-cost bronze

Exchange plan

(unsubsidized)

Range of monthly premiums

for short-term plans

Range of

out-of-pocket

cost-sharing maximums for

short-term plans

Range of policy coverage caps

for short-term plans

https://www.kff.org/interactive/subsidy-calculator/
https://www.ehealthinsurance.com/
https://www.ehealthinsurance.com/
https://www.kff.org/interactive/subsidy-calculator/
https://www.ehealthinsurance.com/
https://www.ehealthinsurance.com/
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WHO BENEF ITS  FROM  STLD I?

A majority of STLDI enrollees are women. The average 

age of STLDI enrollees is 34.42 Yet STLDI can benefit 

consumers who want broader choice than what employers 

and Obamacare offer, who face high Obamacare premiums, 

who receive little or no assistance with those premiums 

(e.g., some immigrants), or who object to certain types 

of coverage that Obamacare requires them to purchase 

(e.g., religious objections to contraceptives coverage). In 

contrast to Obamacare, which generally bars consumers 

Obamacare Exchange plans versus short-term health insurance plans in select cities, 64-year-old male

Table 3

Sources: “Health Insurance Marketplace Calculator,” Kaiser Family Foundation, for Obamacare-compliant plan premiums; and eHealthInsurance and Agile 

Health Insurance for short-term-policy premiums and features.

Phoenix, AZ $680 $183.36–$1,702.78 $1,000–$25,000 $100,000–$5 million

Los Angeles,

CA

$661 NA NA NA

Denver, CO $588 NA NA NA

Miami, FL $789 $279.94–$1,969.20 $1,000–$25,000 $100,000–$5 million

Atlanta, GA $828 $284.17–$3,182.58 $1,000–$25,000 $100,000–$5 million

Chicago, IL $647 $220.36–$2,072.66 $1,000–$25,000 $100,000–$5 million

St. Louis, MO $750 $177.47–$1,667.70 $1,000–$25,000 $100,000–$5 million

Columbus, OH $732 $178.30–$1,220.58 $1,000–$25,000 $100,000–$2 million

Houston, TX $732 $269.40–$3,331.20 $1,000–$25,000 $100,000–$5 million

Virginia

Beach, VA

$704 $170.12–$1,374.36 $1,000–$20,000 $100,000–$5 million

City

Monthly

premium for

lowest-cost bronze

Exchange plan

(unsubsidized)

Range of monthly premiums

for short-term plans

Range of

out-of-pocket

cost-sharing maximums for

short-term plans

Range of policy coverage caps

for short-term plans

Obamacare Exchange plans versus short-term health insurance plans in select cities, 64-year-old female

Table 4

Sources: “Health Insurance Marketplace Calculator,” Kaiser Family Foundation, for Obamacare-compliant plan premiums; and eHealthInsurance and Agile 

Health Insurance for short-term-policy premiums and features.

Phoenix, AZ $680 $161.57–$1,281.67 $1,000–$25,000 $100,000–$5 million

Los Angeles,

CA

$661 NA NA NA

Denver, CO $588 NA NA NA

Miami, FL $789 $260.64–$1,711.12 $1,000–$25,000 $100,000–$5 million

Atlanta, GA $828 $214.24–$2,064.42 $1,000–$25,000 $100,000–$5 million

Chicago, IL $647 $193.92–$1,371.94 $1,000–$25,000 $100,000–$5 million

St. Louis, MO $750 $165.40–$1,089.34 $1,000–$25,000 $100,000–$5 million

Columbus, OH $732 $157.15–$1,078.25 $1,000–$25,000 $100,000–$2 million

Houston, TX $732 $251.03–$2,230.97 $1,000–$25,000 $100,000–$5 million

Virginia

Beach, VA

$704 $157.20–$1,213.87 $1,000–$20,000 $100,000–$5 million

City

Monthly

premium for

lowest-cost bronze

Exchange plan

(unsubsidized)

Range of monthly premiums

for short-term plans

Range of

out-of-pocket

cost-sharing maximums for

short-term plans

Range of policy coverage caps

for short-term plans

https://www.kff.org/interactive/subsidy-calculator/
https://www.ehealthinsurance.com/
https://www.ehealthinsurance.com/
https://www.kff.org/interactive/subsidy-calculator/
https://www.ehealthinsurance.com/
https://www.ehealthinsurance.com/
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from purchasing coverage for 9–10 months out of each year, 

consumers can purchase STLDI at any time. It can thus be 

a lifeline to consumers who miss Obamacare’s restrictive 

“open” or “special” enrollment periods. STLDI is especially 

important as a lifeline in situations that can be difficult 

for policymakers to foresee. Finally, STLDI with renewal 

guarantees can even benefit Obamacare enrollees and 

taxpayers.

Short-term plans free consumers to choose what coverage they purchase

Sources: eHealthInsurance; and Agile Health Insurance.

Notes: Percentages are weighted averages across the 36 states that offer short-term health plans; STLDI = short-term limited duration insurance.

Figure 5

Percentage of short-term plans that cover various types of medical expenses

Share of STLDI plans that coverShare of STLDI plans that do not cover

35%

65%

49%

51%

49%

51%

77%

23%

Preventive

care

Substance 

abuse

Mental

health

Prescription 

drugs

Figure 6 

For enrollees in poor health, individual-market coverage is similarly or more secure than employer coverage

Source: Mark V. Pauly and Robert D. Lieberthal, “How Risky Is Individual Health Insurance?,” Health Affairs 27, no. 1 (2008).

Note: Assumes family income of $50,000 annually, expecting a 4 percent increase in income.

Male, age 28, poor health Female, age 28, poor health

24%

44%

22%

17%

34%

17%

Individual-market coverage Small-employer coverage Large-employer coverage

Probability of uninsurance after a year of continuous coverage by coverage type, 2000–2004, percent

https://www.healthaffairs.org/doi/10.1377/hlthaff.27.3.w242
https://www.ehealthinsurance.com/
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The Departments Create a 
Problem for “Maria”

One example of a situation that would have been difficult 

for policymakers to foresee and where STLDI can be a lifeline 

is “Maria,” a semi-fictionalized person. People like Maria can 

benefit from STLDI several times over.

In 2023, Maria entered a convent as a postulant (i.e., to 

study to become a Catholic nun). The convent does not 

sponsor health insurance for postulants, so Maria’s only 

option for health insurance is to purchase it herself.

Maria’s income is low enough to qualify for Medicaid—

but she is an immigrant whose status makes her ineligible. 

If she is lawfully present in the United States, she would be 

eligible for a premium subsidy to purchase an Obamacare 

plan. But let’s assume that, like many immigrants, Maria is 

not lawfully present. In that case, she would be ineligible 

for a premium subsidy. Were she to purchase an Obamacare 

plan, she would have to pay the entire premium herself.

Maria is subject to the regulations that increase 

Obamacare premiums. As a result, the lowest-cost bronze 

plan available to her carries an annual premium of $4,821. 

That’s at least 32 percent of her income.43 It is nearly four 

times the amount that the Affordable Care Act defines as 

affordable: 8.39 percent of household income, or at most 

$1,264 in Maria’s case.44

Therefore, according to Congress, STLDI is the only 

affordable coverage option Maria has. She can choose 

from plans with annual premiums ranging from $1,100 to 

$5,300 and deductibles ranging from $1,000 to $10,000. 

Importantly for Maria, STLDI allows her to avoid coverage 

for maternity and contraceptives—neither of which she 

needs, one of which violates her religious beliefs, and each of 

which would threaten her ability to afford coverage.45

Obamacare Enrollees and Taxpayers
Obamacare enrollees and other taxpayers can benefit from 

STLDI even if they never enroll. One way is with renewal 

guarantees that turn STLDI into “renewable term health 

insurance”46 that can reduce Obamacare premiums and 

premium subsidies.

Renewal guarantees give enrollees a contractual 

right to keep their health insurance, and to keep paying 

healthy-person premiums, after they get sick. By giving 

high-cost STLDI enrollees a health insurance option that is 

potentially more affordable than Obamacare, they would 

allow those patients to stay out of Obamacare risk pools 

and thereby reduce Obamacare premiums and premium 

subsidies.

“Obamacare enrollees and other 
taxpayers can benefit from STLDI 
even if they never enroll. The 
Departments have written that 
‘renewal guarantee products . . . 
could reduce Exchange premiums 
and spending.’”

Were Congress or the Departments to offer STLDI issuers 

the certainty of knowing that they can have renewal 

guarantees well into the future, the STLDI market could 

give enrollees who fall ill a lower-cost insurance option 

than Obamacare plans. The Departments have written 

that “renewal guarantee products will serve to strengthen 

individual market pools and could reduce Exchange 

premiums and spending.”47

STLDI can also benefit taxpayers by reducing the need for 

government subsidies for uncompensated care. When STLDI 

plans expand coverage to the uninsured, the problem of 

uncompensated care gets smaller.

WHY STLD I  WORKS

All this is possible because Congress and most states 

exempt STLDI plans from regulations that increase 

premiums and reduce the quality of health insurance.

The Health Insurance Portability and Accountability Act 

(HIPAA) of 1996 imposed regulations on the individual 

health insurance market. It inserted those regulations into 

the Public Health Service Act (PHSA).48 HIPAA expressly 

exempted “short-term limited duration insurance” from 

those new regulations. At that time, the Departments 

allowed STLDI plans to have an initial contract period of up 

to 12 months.49

In the intervening 28 years, Congress has clearly 

manifested its desire to preserve the STLDI exemption and 
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has expressed zero desire to reduce the initial contract term. 

Congress has repeatedly amended the PHSA to impose 

additional regulations on buyers and sellers of health 

insurance. Examples include:50

 y The Mental Health Parity Act of 1996 (Pub. L. 104–

204, September 26, 1996) mandates that certain 

consumers purchase coverage for certain types of 

mental health care.

 y The Newborns’ and Mothers’ Health Protection Act 

(Pub. L. 104–204, September 26, 1996) mandates that 

certain consumers purchase a certain level of coverage 

for maternity and neonatal care.

 y The Women’s Health and Cancer Rights Act (Pub. 

L. 105–277, October 21, 1998) mandates that certain 

consumers purchase coverage for post-mastectomy 

breast reconstruction.

 y The Genetic Information Nondiscrimination Act of 

2008 (Pub. L. 110–233, May 21, 2008) prohibits certain 

types of medical underwriting.

 y The Paul Wellstone and Pete Domenici Mental Health 

Parity and Addiction Equity Act of 2008 (MHPAEA) 

(Pub. L. 110–343, October 3, 2008) mandates that 

certain consumers purchase certain levels of mental 

health and drug-abuse treatment coverage.

 y Michelle’s Law (Pub. L. 110–381, October 9, 2008) 

requires workers with employer coverage to purchase 

coverage for certain student dependents who lose 

their student status.

 y The Children’s Health Insurance Program 

Reauthorization Act of 2009 (Pub. L. 111–3, February 4, 

2009) requires employer-sponsored health plans to 

suspend enrollment restrictions for certain workers 

and dependents who lose eligibility for government 

programs.

 y The Patient Protection and Affordable Care Act (Pub. 

L. 111–148, March 23, 2010) imposes a sweeping set of 

health insurance price controls, mandates, and other 

regulations.

 y The No Surprises Act (Division BB of the Consolidated 

Appropriations Act, Pub. L. 116–260, December 27, 

2020) requires certain consumers to purchase coverage 

that uses government-imposed rules to determine the 

prices the insurers pay out-of-network providers.

In every case, Congress chose both to preserve the STLDI 

exemption and to exempt STLDI plans from the new 

regulations.51

Congress has never curtailed the STLDI exemption. It has 

never sought to shorten STLDI contract lengths. On the 

contrary, Congresses and presidents of both political parties 

accepted the 12-month contract length. Nor has Congress 

ever sought to prohibit consumers from purchasing multiple 

consecutive STLDI plans from the same issuer.

For all but two of the 28 years since Congress created the 

STLDI exemption, a 12-month initial contract term has been 

the rule. The only exception occurred from 2016 to 2018, 

when the Departments required STLDI issuers to cancel all 

STLDI plans after just three months.

In 2016, the Obama administration shortened the 

maximum STLDI contract term length to three months. 

Even then, the US Court of Appeals for the DC Circuit held 

that “from 1997 to 2016, renewals were allowed with the 

insurer’s consent.”52

“In 2018, the Departments clarified 
that federal law neither prevents 
consumers from purchasing 
consecutive STLDI plans nor 
prevents issuers from selling 
renewal guarantees that shield 
sick enrollees from medical 
underwriting.”

In 2018, the Departments reversed themselves. They 

reestablished an initial contract term of 12 months. For the 

first time, they gave meaning to the statutory phrase “limited 

duration” by allowing issuers and consumers to extend the 

initial contract up to a total of 36 months. The Departments 

further clarified that federal law neither prevents consumers 

from purchasing consecutive STLDI plans (“Nothing in [federal 

law] . . . precludes the purchase of separate [STLDI] contracts 

that run consecutively, so long as each individual contract is 

separate and can last no longer than 36 months”) nor prevents 

issuers from selling standalone renewal guarantees that shield 

sick enrollees from medical underwriting when they purchase 

a new STLDI plan (“The ability to purchase . . . options to buy 
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new [STLDI] policies in the future . . . is at present permitted 

under federal law, and this rule does nothing to forbid 

or permit such transactions”).53 The Departments wrote 

that federal law allows consumers to purchase “renewal 

guarantees” that would allow them to “maintain coverage 

under [STLDI] policies for extended periods of time to 

protect themselves against financial vulnerabilities, such 

as developing a costly medical condition.”54 In the current 

NPRM, the Departments acknowledge that after the 2018 rule 

change, “the number of individuals covered by STLDI sold to 

individuals more than doubled between 2018 and 2019 . . . and 

further increased . . . in 2020,” an indication that STLDI makes 

affordable what Obamacare does not.55

“The US Court of Appeals for the 
DC Circuit found ‘Congress hoped 
that most individuals would 
purchase ACA-compliant plans as 
their primary insurance. . . . But it 
did not foreclose other options.’”

These rules have withstood a court challenge from 

private insurance companies that sell Obamacare plans. 

Those issuers claimed the current STLDI rules harmed 

their revenues by providing consumers a more attractive 

option.56 The insurers petitioned federal courts to reinstate 

the three-month limit because allowing STLDI plans to meet 

consumers’ needs would injure Obamacare plans by causing 

them to lose customers.57 Both a district court and the US 

Court of Appeals for the DC Circuit rejected the Obamacare 

insurers’ arguments and upheld the current STLDI 

rules. The DC Circuit found the current rules “perfectly 

reasonable” and held that they had “only modest effects on 

the government Exchanges.”58 The DC Circuit rejected the 

argument that Congress did not intend to allow consumers 

to use STLDI as their primary health insurance:

Congress expressly elected not to set up a Hobson’s 

choice between purchasing ACA-compliant insurance 

and forgoing coverage altogether. . . . To be sure, 

Congress hoped that most individuals would purchase 

ACA-compliant plans as their primary insurance, and 

it provided incentives to encourage them to do so. . . . 

But it did not foreclose other options.59

Again, the court affirmed that “nothing in [federal law] 

prevents insurers from renewing expired STLDI policies.”60

States Violate the Right to 
Purchase STLDI Plans

Currently, STLDI is available in only 36 states (Figure 7). 

While many states preserve as much freedom to purchase 

STLDI as federal law does, some states impose restrictions 

akin to what the Departments propose, and a few prohibit 

STLDI outright. States where STLDI is not available in 2023 

(and the regulations they impose on STLDI) are as follows:61

 y California (prohibits STLDI)

 y Colorado (limits STLDI to six months, prohibits 

renewals)

 y Connecticut (limits STLDI to six months, prohibits 

renewals, requires STLDI to cover all Obamacare 

benefits)

 y District of Columbia (limits STLDI to three months, 

prohibits renewals)

 y Hawaii (limits STLDI to three months, prohibits 

renewals for most consumers)

 y Maine (prohibits renewals after 24 months, prohibits 

online/mail/phone sales)

 y Minnesota (limits STLDI to six months, prohibits 

renewals after one year)

 y New Hampshire (limits STLDI to six months, prohibits 

renewals, prohibits consecutive plans beyond 18 

months)

 y New York (prohibits STLDI)

 y New Jersey (prohibits STLDI)

 y Massachusetts (requires STLDI to be 

guaranteed-issue)

 y New Mexico (limits STLDI to three months, prohibits 

renewals and consecutive plans)

 y Rhode Island (effectively prohibits STLDI)

 y Vermont (limits STLDI to three months, prohibits 

renewals and consecutive plans)

 y Washington (limits STLDI to three months, prohibits 

renewals and consecutive plans)
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Three states—California, New Jersey, and New York—

explicitly ban STLDI; eleven other states and the District of 

Columbia effectively have regulated it out of existence.62 

Those 14 states and DC account for 32 percent of the 

US population.63 In some states, limits like those the 

Departments have proposed appear to be enough to have 

driven all insurers from the market.

Three- or six-month limits and prohibitions on renewals 

do not necessarily destroy a state’s STLDI market. Ohio 

allows one-year plans and consecutive plans but prohibits 

renewals, and Michigan limits STLDI to six months and 

prohibits both renewals and consecutive plans. STLDI 

in some form is still available in both states.64 It is 

nevertheless clear that such regulations have the potential 

to collapse this market.

Every year, in every state, some consumers will 

inevitably not enroll in health insurance during 

Obamacare’s enrollment period, either because they forgot, 

never got around to it, or found those plans unaffordable. 

Laws that prohibit STLDI, regulate it out of existence, or 

limit STLDI terms to less than 12 months condemn those 

consumers to go without health insurance for up to one 

year. Even where time limits and prohibitions on renewals 

do not destroy the STLDI market, those restrictions create 

gaps in health insurance identical to the one into which 

Jeanne Balvin fell.

A Reprieve from State Regulation
Fortunately, some states allow some freedom to avoid 

the costly regulations they impose on STLDI enrollees. 

Just as Congress exempts STLDI from federal regulation, a 

2019 study of 34 STLDI plans notes that “many states have 

exempted policies issued by out-of-state associations from 

Short-term limited duration insurance (STLDI) availability by state

Figure 7

Source: “Short-Term Health Insurance Availability by State,” Healthinsurance.org.

Note: Not all states where STLDI is available allow consumers full flexibility.

Fourteen states and the District of Columbia either ban STLDI or regulate it out of existence

STLDI available STLDI not available 

due to prohibition

STLDI not available 

due to regulation

https://www.healthinsurance.org/short-term-health-insurance/
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some or all [regulation], including benefit mandates and rate 

and form filing requirements. In those states, the association 

is then regulated by the state of approval, rather than the 

state in which the consumer purchases coverage.”65

Out-of-state associations are a significant source 

of affordable coverage, largely due to regulatory 

exemptions. The same 2019 study found that, of 34 

STLDI plans it studied, 28 were plans that insurers sell 

through such associations. “For instance, in Florida, 

Iowa, and Mississippi, a short-term plan offered by 

UnitedHealthOne specifies that, in most cases, coverage 

will be determined by the policy approved under Arkansas 

law,” it noted.66

Furthermore, a 2020 House Energy and Commerce 

Committee Democratic staff study found that:

UnitedHealth Group is the parent company of 

Golden Rule Insurance Company (Golden Rule). 

Golden Rule offers STLDI plans in 31 states, either 

through individual policies or through non-employer 

associations. . . .

Pivot Health (Pivot) offers STLDI plans in 30 states 

as individual policies and through associations. Pivot 

offers STLDI plans underwritten by Companion Life, 

and the products range in duration from 90 to 364 

days. . . .

Everest offered STLDI plans through non-employer 

associations in 18 states in plan year 2018. The 

company sells STLDI plans through out-of-state 

associations in six states that do not exert jurisdiction 

over out-of-state association group policies. 

This includes Alabama, Arizona, Georgia, Ohio, 

Pennsylvania, and Wisconsin. In these states, Everest 

sells STLDI plans that are filed with and approved by 

Delaware and Illinois.

NHIC [National Health Insurance Company] offers 

STLDI plans through non-employer associations in 

21 states. In Arizona and Michigan, NHIC sells STLDI 

plans that are approved in another state.67

According to the study, association-based STLDI 

plans enrolled 2.2 million individuals in 2019, making 

associations a leading vehicle for accessing affordable 

coverage.68

THE  DEPARTMENTS ’  PROPOSAL

On July 12, 2023, the Departments of Health and Human 

Services, Labor, and the Treasury (the Departments) proposed 

to limit the maximum length of new STLDI plans to four 

months, to prohibit renewals, and to prohibit enrollees from 

purchasing consecutive plans from the same insurer:

Taking into account the potential risk to individuals 

who enroll in STLDI, the increased availability of 

affordable comprehensive coverage options, the 

potential impact on the individual market risk pools, 

and consumer challenges in differentiating STLDI from 

individual health insurance coverage, the Departments 

propose to reinterpret the phrase “short-term” to refer 

to a contract term of no more than 3 months. . . . [and] 

to reinterpret the phrase “limited-duration” to mean 

that the maximum permitted duration for STLDI is no 

longer than 4 months in total.69

“The Departments,” they write, “are no longer of the view 

that permitting the longer duration for STLDI is in the best 

interests of consumers.”70

“The reasons the Departments 
offer for these changes range from 
insufficient to disingenuous.”

The reasons the Departments offer for these changes 

range from insufficient to disingenuous. Previous sections 

(“A Desperate Need for Health Insurance Choice” and “The 

Departments Create a Problem for ‘Maria’”) explain that the 

need to preserve current STLDI rules remains great because 

Obamacare plans remain unaffordable for millions. Other 

sections explain that the Departments’ proposal would 

reduce rather than increase risk pooling by leaving half a 

million people without coverage (“Regulators Push Low-

Quality Coverage”) and would harm Obamacare’s risk pools 

by increasing adverse selection (“Obamacare Enrollees 

and Taxpayers”). This section addresses the disingenuity 

of purporting concern for the risks STLDI enrollees face 

while simultaneously proposing to increase those risks. The 

next section addresses the Departments’ justification for 

intentionally increasing those risks.
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Increasing Risks for STLDI Enrollees
The Departments’ proposal would pose serious dangers to 

consumers. Consider their impact on Maria. So long as she 

remains healthy, Maria could continue to use STLDI plans 

as her primary source of insurance. As she can today, she 

could keep purchasing a series of consecutive STLDI plans, 

albeit from different insurers. She would have to apply for 

insurance every four months and her premiums would be 

higher (and her plans’ medical loss ratios lower) because 

insurers would incur greater costs from having to process 

applications and underwrite enrollees more frequently. 

Otherwise, the proposal would not affect her.

“As they did to Jeanne Balvin, 
the Departments are proposing 
to strip health insurance from 
STLDI enrollees who fall ill—and 
only enrollees who fall ill—and 
leave them uninsured for up to 12 
months.”

Were Maria to fall ill, however, the proposal’s effects 

would be catastrophic. She could not continue to use STLDI 

plans as her primary source of insurance. On the contrary, 

she would (1) lose her coverage within four months, (2) be 

unable to renew her plan or purchase a new STLDI plan 

(due to medical underwriting that she could otherwise 

avoid), and (3) be ineligible to enroll in Obamacare until 

the following January. As they did to Jeanne Balvin, the 

Departments are proposing to strip health insurance from 

STLDI enrollees who fall ill—and only enrollees who fall ill—

and leave them uninsured for up to 12 months, with all the 

attendant health and financial risks.

Such is the situation most STLDI enrollees would face. 

But remember, our undocumented postulant, Maria, would 

also be ineligible for Obamacare premium subsidies. So, 

after facing up to 12 months with a costly illness and no 

insurance, she would then either have to spend at least 

32 percent of her income on an Obamacare plan (not 

including cost-sharing) or face more than 12 months without 

insurance. In all likelihood, Maria would become one of the 

500,000 people who would lose coverage entirely under 

this proposal.71 Without health insurance, those half-million 

people would reduce the overall amount of risk pooling and 

add to the cost of uncompensated care.

Maria could prevent that from happening by purchasing 

STLDI under current rules—if the Departments would just 

let her.

Eliminating Consumer Protections
The Departments’ proposal would make legal health 

insurance products worse by requiring them to provide 

less protection to consumers. A 36-month health insurance 

contract term provides nine times as much protection as 

a 4-month term. (One would expect the Departments to 

mandate the former, not the latter.) Similarly, renewal 

guarantees make access to health care more secure by 

protecting the sick from canceled coverage and large out-of-

pocket expenses. Rather than promote renewal guarantees 

as a way of protecting the sick, which Congress has done 

(see below), the Departments are mandating that insurers 

cancel coverage for the sick and expose them to large out-of-

pocket expenses.

Putting Consumers in Harm’s Way
The Departments are fully aware that they are proposing 

to expose consumers to greater risk and of the severity of 

those risks. They are fully aware, as they write in the current 

NPRM, that “the current regulations . . . promote continuous 

enrollment in coverage.”72

The Departments and other regulators foresaw the impact 

that limiting STLDI plans to less than one year would 

have on consumers. In 2016, when the Departments were 

considering limiting STLDI contract terms to three months, 

the National Association of Insurance Commissioners, 

an association of state insurance regulators, warned that 

limiting STLDI terms to less than one year would leave many 

enrollees sick and uninsured:

Short term, limited duration insurance has long been 

defined as a policy of less than 12 months both by the 

states and the federal government. The proposed rule 

provides no data to support the premise that a three-

month limit would protect consumers or markets.
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In fact, state regulators believe the arbitrary limit 

proposed in the rule could harm some consumers. For 

example, if an individual misses the open enrollment 

period and applies for short-term, limited duration 

coverage in February, a 3-month policy would not 

provide coverage until the next policy year (which 

will start on January 1). The only option would be 

to buy another short-term policy at the end of the 

three months, but since the short-term health plans 

nearly always exclude pre-existing conditions, if 

the person develops a new condition while covered 

under the first policy, the condition would be denied 

as a preexisting condition under the next short-term 

policy. In other words, only the healthy consumers 

would have coverage options available to them; 

unhealthy consumers would not.

This is why we do not believe this proposal will 

actually solve the problem it is intended to address. 

If the concern is that healthy individuals will stay 

out of the general pool by buying short-term, limited 

duration coverage there is nothing in this proposal 

that would stop that. If consumers are healthy they 

can continue buying a new policy every three months. 

Only those who become unhealthy will be unable to 

afford care, and that is not good for the risk pools in 

the long run.73

In 2020, the DC Circuit noted that canceling STLDI plans 

after just a few months would lead consumers “to be denied 

a new policy based on preexisting medical conditions.”74 The 

Departments are aware that Jeanne Balvin was one of the 

victims of the 2016 rule.75

The Departments explicitly acknowledge these risks. 

They write that if consumers are “unable to renew STLDI 

at the end of the coverage period,” that “increas[es] the risk 

of periods during which they are uninsured.”76 They write, 

“Those individuals who become uninsured could face an 

increased risk of higher out-of-pocket expenses and medical 

debt, reduced access to health care, and potentially worse 

health outcomes.”77 All in a day’s work for federal regulators.

The Departments gingerly acknowledge that their 

proposal “could also lead to an increase in the number 

of individuals without some form of health insurance 

coverage.”78 The Departments neither estimate how many 

people would lose coverage as a result of the proposal, nor 

cite the CBO’s readily available and authoritative estimate of 

500,000 additional uninsured. Removing those people from 

health insurance pools ipso facto reduces risk pooling.

The Departments believe (correctly) that the risks to 

which they seek to expose STLDI enrollees are so severe that 

they merit a warning label. The NPRM proposes to require 

all STLDI marketing and plan materials to carry a “Notice to 

Consumers.” That warning label states, in part:

When this policy ends, you might have to wait until 

an open enrollment period to get comprehensive 

health insurance.79

The Departments are essentially warning STLDI enrollees 

that they may end up like Jeanne Balvin. (The proposed 

warning label does not inform consumers that the 

Departments themselves are unnecessarily exposing STLDI 

enrollees to those completely avoidable risks.)

“If a regulation degrades the 
quality of the underlying product 
to the point where it requires a 
warning label in 14-point type, 
its authors really should not be 
regulating anything.”

From one perspective, it is refreshingly honest for the 

authors of a regulation that would throw sick and vulnerable 

consumers out of their health insurance plans to give those 

consumers advance warning. From another perspective, 

if a regulation would eliminate consumer protections 

and degrade the quality of the underlying product to the 

point where it requires a warning label in 14-point type, its 

authors really should not be regulating anything.

Yet the Departments go further still. The NPRM even 

contemplates stripping coverage from the sick without 

warning. “The Departments seek comments,” they write, “on 

whether all STLDI policies [should] end upon the effective date 

of the final rules,” which the Departments plan to issue in April 

2024, “or some other date,” such as “January 1, 2025.”80 In 

other words, even though “the current regulations . . . promote 
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continuous enrollment in coverage,”81 the Departments are 

open to impairing the obligation of existing contracts and 

throwing enrollees out of STLDI plans after just one month. 

The NPRM betrays no interest in ensuring such consumers 

could obtain new coverage.

THE  DEPARTMENTS ’  RAT IONALE 
FOR  EXPOS ING  STLD I  ENROLLEES 
TO  AVO IDABLE  R ISKS

The Departments offer two rationales for intentionally 

exposing consumers to greater risk. Both are deceptive 

and disingenuous. Together, they reveal the Departments’ 

purpose: to encourage more people to enroll in Obamacare 

plans by harming STLDI enrollees who make the “wrong” 

choice.

“Hide the Premium”
First, the Departments estimate that the proposal would 

reduce Obamacare premiums by 0.5 percent and thereby 

reduce federal spending on Obamacare premium subsidies 

by 0.2 percent ($120 million per year).82 The Departments 

hypothesize that exposing STLDI enrollees to greater risk 

would encourage healthy consumers to enroll in Obamacare 

instead and thereby reduce Obamacare premiums. Yet the 

proposal would not reduce Obamacare’s cost but hide it.

It is an economic fallacy to claim that current STLDI rules 

“increas[e] overall premium costs” in Obamacare plans or 

that curtailing STLDI would reduce the cost of Obamacare 

plans.83 Compelling STLDI enrollees into Obamacare plans 

might reduce Obamacare premiums, but it would have no 

effect on the program’s cost. Obamacare’s community-rating 

price controls deliver hidden subsidies to the sick in the 

form of health insurance at lower premiums than insurers 

would otherwise charge. Those same price controls finance 

those subsidies by imposing a hidden tax on the healthy, in 

the form of higher premiums than insurers would otherwise 

charge. The Departments admit that the people they seek 

to force out of the STLDI plans and into Obamacare plans 

“might incur higher premium[s].”84

Spreading the burden of those hidden taxes across 

additional healthy consumers has no impact on the cost of 

those hidden subsidies. Instead, it merely hides those taxes 

and transfers from public view. The Departments estimate 

that the proposal “would reduce gross [Obamacare] 

premiums by approximately 0.5 percent” and therefore 

“would reduce Federal spending on [Obamacare premium 

subsidies] by $120 million” in 2027.85 Under current rules, 

that $120 million portion of Obamacare’s cost appears in 

the federal budget as spending. Congress must finance it by 

either taxing or borrowing $120 million, which also appears 

in the federal budget. The Departments’ proposal would 

not eliminate that $120 million of compulsory spending. It 

would cause those transfers to disappear from the federal 

budget, only to reappear as $120 million in higher health 

insurance premiums for healthy consumers.

“The Departments admit that 
the people they seek to force 
out of the STLDI plans and into 
Obamacare plans ‘might incur 
higher premium[s].’”

The result is not greater efficiency but greater opacity. The 

reason Obamacare’s architects employed hidden taxes and 

transfers was that transparent taxes and transfers would 

threaten Obamacare’s political viability.86 The Departments’ 

proposal would not reduce Obamacare’s costs, but it would 

reduce political accountability for those costs.

That’s if it reduces Obamacare premiums at all. It could 

increase them by encouraging more sick than healthy STLDI 

enrollees to switch. Healthy consumers could remain in 

the STLDI market for as long as they remain healthy by 

purchasing consecutive four-month plans. The only STLDI 

enrollees who would have to switch are those who fall ill. 

Those patients would make Obamacare’s risk pools sicker 

and thus increase Obamacare premiums. Renewal guarantees 

would tend to reduce Obamacare premiums by keeping those 

high-cost patients out of Obamacare’s risk pools, but the 

Departments’ proposal does not consider those effects.

Distinguishing STLDI by Crippling It
The Departments’ second rationale is that their proposal 

would “define and more clearly distinguish STLDI . . . from 
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comprehensive coverage.”87 By “comprehensive coverage,” 

they mean Obamacare plans.88 The proposal “would help 

ensure consumers are better able to distinguish between the 

two types of coverage and therefore make better informed 

coverage purchasing decisions.”89 This rationale is likewise 

deceptive and disingenuous.

The proposal would not distinguish STLDI from 

Obamacare plans in the sense of providing consumers better 

or more information. If that were the case, the Departments 

would merely require STLDI issuers to disclose features that 

make STLDI plans different from Obamacare plans. In fact, 

the Departments already require such disclosures, in capital 

letters and 14-point type.90 If the Departments consider the 

existing requirements insufficient, they could add to them.

“The Departments fear that 
consumers might choose 
STLDI because it is too ‘similar’ 
to Obamacare coverage. The 
Departments’ solution is to make 
STLDI less comprehensive.”

The proposal would distinguish STLDI from Obamacare 

plans in the sense of arbitrarily creating differences between 

the two. The reason the Departments want to create these 

differences is significant.

The Departments fear that consumers might choose 

STLDI because it is too “similar” to Obamacare coverage. 

STLDI plans have “terms that are similar in length to a 

12-month policy year for [Obamacare] coverage.” Again, 

in the Departments’ words, “the current regulations . . . 

promote continuous enrollment in coverage.”91 From the 

Departments’ perspective, STLDI plans have too few gaps 

in coverage. They provide too much protection. They are 

too comprehensive. It is from the dystopia of affordable, 

comprehensive coverage that the Departments wish to save 

STLDI enrollees.

The Departments’ solution is to make STLDI less like 

Obamacare: “The Departments are now of the view 

that interpreting ‘short-term’ in a manner that prevents 

STLDI from having terms that are similar in length to a 

12-month policy year for [Obamacare] coverage is the 

most important tool for consumers to distinguish between 

STLDI and [Obamacare] coverage.”92 The Departments 

write, “These proposed rules would encourage enrollment 

in [Obamacare] coverage and lower the risk that STLDI 

[is] viewed or marketed as a substitute for [Obamacare] 

coverage,” and would accomplish that goal by “increasing 

regulation of issuers offering STLDI.”93 STLDI is too good, 

therefore the Departments must make it bad. It is too 

comprehensive, therefore the Departments must make it 

less comprehensive by creating gaps in coverage where 

there were none.

The Departments are not informing consumers’ choices. 

They are punishing consumers who make what the 

Departments (not Congress) believe to be the wrong choice. 

They are punishing STLDI issuers not for offering low-

quality coverage but for offering high-quality coverage.

AN  UNREASONABLE  PROPOSAL

The Departments lack the legal authority to implement 

this proposal. They have no authority to limit short-term 

plans in a manner that creates gaps in coverage. They lack 

authority to regulate renewal guarantees in any way at 

all, much less to ban them. Nor is either step necessary or 

appropriate to carry out the Departments’ responsibilities.

No Authority to Create Gaps in Coverage
The Departments have authority to interpret (and 

reinterpret) ambiguous statutes so long as their 

interpretation is reasonable. The relevant passage from the 

PHSA is ambiguous indeed: other than the words “short-

term limited duration insurance,” Congress has provided 

no direct guidance on how to implement this exemption. 

The task of defining which characteristics health plans must 

have to qualify for this regulatory exemption therefore falls 

to the Departments.

The interpretation of “short-term limited duration 

insurance” that the Departments propose is not reasonable. 

Canceling all STLDI plans after four months and prohibiting 

renewals conflicts with and undermines Congress’s express 

goals in regulating health insurance, as well as the goals 

Departments state in interpreting federal law. Decades of 

congressional legislation clearly indicate that:
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1. Congress wants consumers to have access to STLDI 

plans that are exempt from federal health insurance 

regulation.

2. Congress’s primary goals with respect to health 

insurance regulation are to reduce gaps in health 

insurance, reduce the number of uninsured, and 

shield the sick from medical underwriting.

3. Since the enactment of Obamacare, Congress has 

moved away from negative incentives (i.e., penalties) 

and toward positive incentives (subsidies) to induce 

consumers to enroll in Obamacare plans.

Canceling STLDI plans after four months and prohibiting 

renewals conflicts with each of these elements of Congress’s 

plan.

“The Departments’ proposal 
conflicts with Congress’s purpose 
by creating gaps in health 
insurance.”

The Departments’ proposal conflicts with Congress’s 

regulatory scheme in multiple ways. First, it incorrectly 

treats the STLDI exemption as an aberration or a lesser part 

of federal law. Congress placed the STLDI exemption on an 

equal footing with Obamacare and all other provisions of 

federal law. The same lawmaking process that created the 

remainder of the PHSA also created the STLDI exemption. 

That exemption predates most federal health insurance 

regulations, including Obamacare. The DC Circuit held in 

2020 that the STLDI exception is “[an] exception Congress 

created” and “Congress expressly elected not to set up a 

Hobson’s choice between purchasing Obamacare-compliant 

insurance and forgoing coverage altogether. . . . It did not 

foreclose other options.”94

Second, the Departments’ proposal conflicts with 

Congress’s purpose and regulatory scheme by creating gaps 

in health insurance. Congress’s primary purpose throughout 

decades of legislating has been to reduce gaps in health 

insurance; reduce the number of uninsured; and reduce 

discrimination against the sick, in particular by shielding 

the sick from medical underwriting. A few examples suffice 

to make the point:

 y In 1985, Congress passed the Consolidated Omnibus 

Budget Reconciliation Act, or COBRA, which sought 

to reduce gaps in health insurance by allowing certain 

workers to remain on their employer’s health plan for 

up to 36 months after leaving their job.95

 y In 1996, Congress passed the Health Insurance 

Portability and Accountability Act, whose primary 

purpose was to protect sick patients from gaps in 

coverage as they transitioned from one health plan 

to another. Where such gaps existed, Congress 

shortened or eliminated them. HIPAA did so by 

limiting the ability of employers and insurers to deny 

coverage to such patients or to exclude coverage for 

those patients’ preexisting conditions. It limited the 

amount of time during which large employers’ group 

health plans could exclude preexisting conditions 

from coverage.96 It prohibited such plans from 

denying coverage or charging higher premiums to 

an employee on the basis of the employee’s or a 

dependent’s health status.97 It imposed mandatory 

guaranteed renewability for certain large-employer 

group health plans.98 It mandated renewal guarantees 

in the individual market.99 It required individual-

market carriers to issue policies to certain individuals 

who were transitioning from employer-based 

plans.100 HIPAA preserved state regulations that went 

even further to shield sick enrollees from exclusions, 

denials, cancellation, or re-underwriting.101

 y The ACA went to great lengths in the hopes of 

eliminating gaps in coverage and shielding the sick 

from medical underwriting, including mandating 

renewal guarantees in the individual and employer 

markets and banning medical underwriting.102

Existing STLDI rules are consistent with Congress’s 

intent because, as the Departments acknowledge, “the 

current regulations . . . promote continuous enrollment 

in coverage.”103 By contrast, canceling STLDI plans after 

four months and prohibiting renewals flies in the face of 

everything Congress has tried to achieve in health insurance. 

In no instance has Congress tried to create gaps and expose 

sick patients to underwriting, as the Departments are now 

doing. Even when Obamacare’s community-rating price 

controls prevented enrollment in such plans for 9–10 months 
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of the year, Congress left in place an insurance option that 

could fill those gaps (i.e., STLDI plans with 12-month contract 

terms). The Departments would mandate the very practice 

of stripping coverage from the sick and exposing them to 

underwriting that Obamacare seeks to end.

Third, the Departments’ proposal conflicts with 

Congress’s regulatory scheme by employing a tactic that 

Congress disfavors. Since 2010, Congress has moved 

away from negative incentives (i.e., penalties) and toward 

positive incentives (subsidies) to induce consumers to 

enroll in Obamacare plans. In 2017, Congress eliminated 

the financial penalties that Obamacare’s “individual 

mandate” had previously imposed on taxpayers who fail to 

enroll in “minimum essential coverage.” In 2021 and 2022, 

Congress opted for subsidies rather than penalties to induce 

consumers to enroll in Obamacare plans.

“The Departments would mandate 
the very practice of stripping 
coverage from the sick and 
exposing them to underwriting 
that Obamacare seeks to end.”

The Departments propose to penalize consumers who 

enroll in STLDI rather than Obamacare by exposing them 

to greater financial and health risks. They then propose to 

require issuers of the “wrong” health plans to advertise 

those penalties. Federal law grants the Departments no 

warrant to impose a backdoor mandate to purchase health 

insurance, or to wield a sword Congress has sheathed.

Fourth, the proposal is neither necessary nor appropriate. 

The Departments note, correctly, that they “have authority to 

promulgate regulations as may be necessary or appropriate to 

carry out . . . Federal consumer protections and requirements 

for comprehensive coverage.”104 There is nothing necessary 

or appropriate, however, about letting patients like Jeanne 

Balvin face $97,000 in unpaid medical bills or go without 

medical care so that the Departments can hide less than half a 

percentage point of Obamacare’s cost from voters.

Finally, the Departments’ proposal conflicts with the 

executive order from which it sprang. The Departments note, 

“Executive Order 14009 also directed Federal agencies to 

examine policies or practices that may undermine protections 

for people with preexisting conditions and that may reduce 

the affordability of coverage.”105 STLDI provides protection 

for patients with preexisting conditions by shielding them 

from canceled coverage and medical underwriting for up to 

36 months and by eliminating gaps in coverage. It makes 

coverage more affordable by allowing consumers to avoid 

coverage they do not wish to purchase and hidden taxes they 

do not want to pay. The Departments’ proposal undermines 

the protections that STLDI provides against preexisting 

conditions and reduces the affordability of coverage.

No Authority to Regulate 
Renewal Guarantees

The Departments have no authority to regulate renewal 

guarantees at all, much less to ban them. Renewal 

guarantees lie outside the Departments’ legal authority. 

If the Departments finalize their proposal to prohibit 

renewal guarantees in this market, that final rule would be 

vulnerable to a legal challenge.

The Departments’ authority to regulate health insurance 

stems from the PHSA’s definition of health insurance:

The term “health insurance coverage” means benefits 

consisting of medical care (provided directly, through 

insurance or reimbursement, or otherwise and 

including items and services paid for as medical 

care) under any hospital or medical service policy or 

certificate, hospital or medical service plan contract, 

or health maintenance organization contract offered 

by a health insurance issuer.106

That definition cabins the word “insurance” when it appears 

in the exemption for STLDI:

The term “individual health insurance coverage” 

means health insurance coverage offered to 

individuals in the individual market, but does not 

include short-term limited duration insurance.107

The Departments have room to interpret “short-term” and 

“limited duration” because the statute does not define those 

terms. Since the statute clearly defines “insurance,” the 
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Departments must adhere to Congress’s definition.

The PHSA’s definition of “health insurance” does not 

include renewal guarantees, therefore the Departments have 

no authority to regulate them. The statute defines health 

insurance as providing “benefits consisting of medical care” 

or payments for medical care. Renewal guarantees provide 

neither. They provide a different type of benefit that protects 

enrollees against a different type of risk.

“If renewal guarantees do not 
provide ‘benefits consisting of 
medical care,’ the Departments 
do not have authority to regulate 
them, much less ban them.”

A renewal guarantee protects the consumer against the 

risks that her insurer will drop or re-underwrite her when 

her current policy expires. The benefits a renewal guarantee 

provides are: (1) an offer of a new health insurance contract 

and (2) lower premiums, in the sense of protecting her from 

underwriting that would otherwise increase her premiums. 

Renewal guarantees pay for no medical care whatsoever.

The Departments have recognized that renewal 

guarantees do not provide benefits in the form of medical 

care. In 2018, the Departments wrote that “one of the 

nation’s largest health insurance issuers received regulatory 

approval from 25 states to offer renewal guarantees as a 

standalone product” in 2008 and 2009. The Departments 

acknowledged such products are not health insurance 

but “essentially options to buy new policies in the future” 

(which “is at present permitted under federal law”).108

If renewal guarantees do not provide “benefits consisting 

of medical care,” the Departments do not have authority 

to regulate them, much less ban them. If the Departments 

finalize their proposal to prohibit renewal guarantees, that 

ban would be vulnerable to a legal challenge for exceeding 

the Departments’ authority.

Like creating gaps in STLDI, prohibiting renewal 

guarantees would conflict with Congress’s consistent 

purpose in regulating health insurance, would conflict with 

Executive Order no. 14009, and is neither necessary nor 

appropriate to carry out the Departments’ responsibilities. 

Banning renewal guarantees would reduce protections 

for people who develop expensive medical conditions, the 

affordability of STLDI plans for those patients, and the 

affordability of Obamacare plans.

No Evidence of Congressional Intent
The Departments have identified no statutory authority 

or other support for their position that the STLDI exemption 

is a lesser part of federal law or that Congress granted them 

the power to create gaps in health insurance coverage. That 

is because there is none.

The Departments declare, for example, that “STLDI’s role 

[is that] of serving as temporary coverage for individuals 

transitioning between other types of comprehensive 

coverage.”109 This is pure invention with zero statutory 

support. Congress has never articulated a desire for, much 

less imposed, such a limitation on such plans. On the 

contrary, the US Court of Appeals for the DC Circuit held 

that “nothing in HIPAA prevents insurers from renewing 

expired STLDI policies. Indeed, from 1997 to 2016, renewals 

were allowed with the insurer’s consent.”110 Not even the 

Departments claim that STLDI renewals, which resumed in 

2018, are contrary to statute.

The Departments claim that “Congress’ intent [was] to 

provide uniform minimum protections to consumers in 

every State.”111 Again, the DC Circuit rejected this theory of 

congressional intent, holding that “Congress expressly elected 

not to set up a Hobson’s choice between purchasing ACA-

compliant insurance and forgoing coverage altogether.”112 The 

fact that Congress “did not foreclose other options” shatters 

the Departments’ depiction of Congress’s intent.113

Indeed, the Departments themselves do not seem to 

believe their own theory of congressional intent. If they 

truly believed Congress intended to make Obamacare’s 

regulatory standards uniform, then why are they avowedly 

trying to make STLDI even less like Obamacare plans than 

it already is? Why aren’t they proposing to subject STLDI 

to Obamacare regulations? Alternatively, why aren’t they 

proposing to prohibit all STLDI for falling short of those 

“uniform minimum protections”? The reason is that the 

Departments lack the authority to do either. The fact that 

the Departments proposed neither option strongly indicates 

that they know Congress did not make Obamacare’s 
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regulations the uniform standard for all health insurance.

The Departments’ depiction of Congress’s intent in 

creating and preserving the STLDI exemption leans heavily 

into the passive voice: STLDI “is primarily designed,” 

“was not intended,” and “was initially intended.”114 Just 

as the passive voice presents a verb without an actor, the 

Departments present a claim about congressional intent 

without any supporting evidence.

“The Departments claim one goal 
of their proposal is to protect 
consumers from ‘misleading or 
aggressive sales and marketing 
tactics.’ The NPRM directly 
conflicts with this goal.”

Obamacare advocates may wish Congress had relegated 

STLDI to a narrower role in the marketplace or that 

STLDI were less attractive to consumers than it is. Yet the 

Departments need more than wishes before they can limit 

the freedom of producers and consumers. They need clear 

statutory authority, or at least a reasonable interpretation of 

ambiguous statutory authority. They have neither.

Aggressive and Deceptive Marketing
A proposal so contrary to Congress’s intent and to 

the interests of consumers could not receive so much 

undeservedly favorable media attention without some 

aggressive and misleading marketing of its own.115

The Departments claim one goal of their proposal is to 

protect consumers from “misleading or aggressive sales 

and marketing tactics that obscure the differences between 

comprehensive coverage and STLDI,” tactics to which 

“underserved populations may be particularly vulnerable.”116 

The NPRM directly conflicts with this goal over and over by 

aggressively misleading consumers and the public about 

STLDI, Obamacare plans, and the Departments’ proposal:

 y It is false and misleading to claim, as the Departments 

propose to warn consumers, that STLDI “isn’t 

comprehensive health insurance.”117 Nonpartisan 

authorities such as the CBO affirm that 95 percent 

of STLDI plans provide comprehensive coverage. 

In many respects, STLDI plans provide more 

comprehensive coverage than Obamacare plans.

 y It is false and misleading for the Departments to 

describe Obamacare plans as categorically providing 

“comprehensive health insurance.” Some Obamacare 

requirements have the effect of making Obamacare 

plans more comprehensive. Others, in particular 

Obamacare’s community-rating price controls, have the 

effect of making Obamacare plans less comprehensive 

in terms of network breadth, prescription drug 

coverage, and other coverage dimensions, as well as 

by prohibiting enrollment for most of the year.118 It 

is false and misleading to claim Obamacare plans 

provide comprehensive coverage and STLDI plans do 

not, when nonpartisan authorities such as the CBO 

find that STLDI plans often provide coverage more 

comprehensive than Obamacare, including having 

“lower deductibles or wider provider networks.”119

 y Similarly, it is false and misleading for the Departments 

to advertise, and to require STLDI issuers to advertise, 

that under Obamacare plans “the most you have to pay 

out-of-pocket for essential health benefits in a year is 

limited” or that “you will have access to all essential 

health benefits.” Those guarantees apply only within 

Obamacare’s narrow provider networks. If a patient 

requires care from an out-of-network provider—for 

example, MD Anderson Cancer Center, which no 

Obamacare plans include in their networks120—there 

is no limit to what the patient could pay out of pocket. 

With broader networks, many STLDI plans cover MD 

Anderson.121 If a patient cannot find an in-network 

provider, she may not be able to access all essential 

services. It is false and misleading for the Departments 

to claim otherwise.

 y It is misleading for the Departments to complain 

that “STLDI policies can discriminate against 

individuals with serious illnesses or preexisting 

conditions, including individuals with mental health 

and substance use disorders, older consumers, 

[and] women” without also mentioning that the 

economics literature—including empirical work by 

Biden economic adviser Michael Geruso—shows that 
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Obamacare’s preexisting-conditions “protections” 

discriminate against those exact groups.122

 y It is misleading and disingenuous to write, “The 

Departments are concerned about additional costs 

to consumers who enroll in STLDI . . . and incur 

medical expenses that are not covered by such 

coverage” without expressing any concern about the 

same phenomenon that Geruso has documented in 

Obamacare. Geruso and his colleagues write that the 

erosion in coverage due to Obamacare’s community-

rating price controls “can be economically sizable,” 

costing patients thousands of dollars per year.123

 y It is misleading to claim, and to require STLDI 

issuers to tell their customers, that STLDI “has 

fewer protections than comprehensive insurance 

options you can find on HealthCare.gov.”124 For those 

purchasing coverage outside Obamacare’s narrow 

enrollment periods (i.e., generally 9–10 months of 

the year), every STLDI plan is more comprehensive 

than Obamacare. This would remain true under the 

Departments’ proposal.

 y It is misleading for the Departments to warn 

consumers that STLDI “may deny you coverage if you 

have a preexisting condition” or “might not cover or 

might limit coverage for preexisting conditions” when 

the Departments’ proposal requires STLDI to do so 

more often (i.e., every four months versus just once at 

enrollment).125

 y It is disingenuous to decry and to purport to protect 

consumers from “practices . . . common in the 

STLDI market, which could leave them without any 

coverage in a health crisis” when the Departments 

are themselves exposing consumers to “higher 

out-of-pocket expenses and medical debt, reduced 

access to health care, and potentially worse health 

outcomes.”126

 y It is false and misleading for the Departments to claim 

the NPRM would “improve the comprehensiveness 

of coverage and protect consumers from low-quality 

coverage” when in fact the only impact it would have 

would be to make coverage less comprehensive by 

reducing quality.

 y The Departments claim the NPRM would “protect” 

consumers from STLDI “that provide [sic] little to 

no coverage and can discriminate against those 

with pre-existing conditions” when in fact it would 

require STLDI to offer less coverage and engage 

in more discrimination against patients with 

preexisting conditions.127

 y After writing at length about “the Federal 

requirements that are the subject of this rulemaking,” 

the Departments disingenuously claim, “These 

proposed rules . . . would not impose requirements on 

STLDI. Rather, they would define STLDI.” The NPRM 

would, among other things, require STLDI issuers 

to: cancel all STLDI plans after four months, not 

cover medical expenses that they otherwise would, 

and inform consumers of the risks the foregoing 

requirements would create.

 y It is misleading for the Departments to cite the 

availability of “enhanced” but temporary Obamacare 

subsidies as an argument for discarding the 2018 

rules that make STLDI coverage more comprehensive 

and secure.128 Those subsidies expire after 2025; 

the Departments have no way of knowing whether 

Congress will reauthorize them. It is inappropriate 

to expose consumers to greater financial risk on the 

presumption that Congress will someday provide 

consumers an alternative.

 y It is misleading to use consumers’ ignorance about 

the availability of Obamacare premium subsidies 

as a basis for undermining the Departments’ 

competitors without mentioning that ignorance is 

evidence of failure on the part of the Departments’ 

marketing campaigns.129

 y Finally, it is misleading for the Departments to warn 

consumers, and to require STLDI issuers to warn 

their customers, that STLDI “is temporary insurance” 

and to expose STLDI enrollees to the risks of “higher 

out-of-pocket expenses and medical debt, reduced 

access to health care, and potentially worse health 

outcomes” without also informing consumers that the 

Departments are solely responsible for those features 

and risks.130

The Departments’ capricious analysis and description of 

these health insurance markets produced a proposal that 

jeopardizes consumers’ health and fortunes.
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What explains these rampant deceptions is that the 

Departments are not neutral observers. The Departments’ 

reputations, and those of their employees, rise and fall 

with the success of Obamacare. The Departments are 

essentially marketers of Obamacare plans who wield 

power over their competitors.131 Rather than impartial 

regulators who seek to help consumers distinguish 

between apples and pears, they are sellers of apples who 

are misleading consumers about the quality of their apples 

while adding worms to the competition’s pears. The 

Departments are frank about their desire to prevent STLDI 

from competing with Obamacare plans:

 y The Departments acknowledge that one of their goals 

is “to prevent or otherwise mitigate the potential for 

direct competition between STLDI and [Obamacare] 

coverage.”132

 y The Departments requested public input on how 

they might block competition from STLDI plans by 

“limit[ing] . . . marketing and/or sale of STLDI during 

[Obamacare’s] open enrollment period.”133

 y The Departments propose to require STLDI issuers 

to advertise Obamacare plans, including providing 

phone numbers and website addresses of government 

agencies that sell Obamacare plans.134

Allowing the Departments to craft rules and warning labels 

for STLDI is akin to allowing STLDI issuers to craft rules and 

warning labels for Obamacare plans.

The problem that the Departments seek to redress is not 

that STLDI offers inadequate coverage but that it offers a 

perfectly reasonable alternative to what the Departments 

offer, and consumers are choosing the alternative that is 

better for them. For better or worse, Congress has left STLDI 

free to compete with Obamacare. The Departments should 

respect Congress’s design.

CONCLUS ION

Year-long, renewable STLDI plans are providing 

affordable, comprehensive coverage to millions of 

consumers in situations policymakers could not foresee. The 

Departments’ proposal to limit short-term plans is not an 

attempt to protect consumers. It is the opposite: an attempt 

to punish consumers who choose a perfectly legal and valid 

product that competes with the product the Departments 

favor. The Departments’ proposal would reduce the 

consumer protections it purports to increase. It would 

increase the number of uninsured by 500,000 and expose 

already-sick patients to canceled coverage, lack of insurance, 

and avoidable financial and health risks.

The Departments acknowledge their purpose is to make 

a legal, valid health insurance product less comprehensive 

in a manner that poses significant risks to consumers. The 

fact that the Departments believe consumers would be 

better off in Obamacare plans neither changes nor justifies 

the fact that they are seeking to punish consumers who 

reasonably disagree.

“The Departments should abandon 
this proposal as inconsistent 
with Congress’s purpose. The 
Departments should reaffirm 
their current interpretation of the 
governing statute.”

The Departments’ proposal to limit short-term plans 

clearly conflicts with and undermines both Congress’s and 

the Departments’ own stated goals. It directly conflicts 

with Congress’s clear and consistent purpose every time 

Congress has legislated in this area (i.e., to make health 

insurance more secure for the sick by shielding them 

from coverage cancellations and medical underwriting). 

Congress mandates renewal guarantees; the Departments 

would prohibit them. Congress prohibits stripping 

coverage from the sick and leaving them uninsured; the 

Departments would mandate it.

In King v. Burwell, the Supreme Court held, “Congress 

passed the Affordable Care Act to improve health insurance 

markets.”135 This proposal directly conflicts with that goal by 

making health insurance worse.

The Departments should abandon this proposal as 

inconsistent with Congress’s purpose. The Departments 

should reaffirm their current interpretation of the governing 

statute, which they already acknowledge “promote[s] 

continuous enrollment in coverage”136 with longer contract 
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terms and renewal guarantees and makes health insurance 

more affordable. The Departments should reaffirm their 

prior finding that STLDI with renewal guarantees can 

improve Obamacare’s performance by giving patients who 

develop high-cost conditions a lower-cost coverage option, 

which can reduce Obamacare premiums. The Departments 

should go further by affirming that Congress has granted 

them no authority to regulate renewal guarantees.

Congress and state legislators should not wait for the 

Departments to do the right thing. Congress should codify 

current STLDI rules and clarify that the Departments 

have no authority to regulate renewal guarantees. States 

that subject STLDI to arbitrary limits or general health 

insurance regulation should exempt it from all such 

measures. Then let the best approach to providing secure 

access to health care win.
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