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Essay by Jordan Cohen, CATO Institute

“Hoping Beyond Hope: The Promises and Doubts of President Biden’s CAT Policy”

US President Joe Biden recently released his Conventional Arms Transfer policy, which dictates which
countries may purchase US weapons and how the arms transfer process should function.! Almost every new
presidential administration releases one. Former President Donald Trump, for example, issued the previous
Conventional Arms Transfer policy in 2018, and it primarily focused on the economic benefits from weapons
transfers.2 The Biden administration, at least in writing, is attempting to actually change US arms transfer
policies.

The Biden administration’s Conventional Arms Transfer policy makes two notable changes. First, it adds text
about not infringing norms and human rights. Specifically, it notes that the US should “prevent arms transfers
that risk facilitating or otherwise contributing to violations of human rights or international humanitarian
law.” Second, the new policy allows the State Department to stop sales that it determines will “more likely
than not” be used to violate human rights, while under the previous Conventional Arms Transfer policy, only
“actual knowledge” these weapons would be used to violate human rights could stop them.? This, therefore,
lowers the threshold required before the State Department can intervene to stop a problematic sale.

Overall, the fact that the Biden administration is analyzing the risks of US weapons being used to violate
human rights is admirable.* With that said, the administration does have a mixed record on this issue so far. It
has sent billions of dollars’ worth of weapons to human rights abusers like Saudi Arabia, the United Arab
Emirates, the Philippines, Egypt, and Turkey. Biden’s decision to prioritize the human rights effects of US
weapons transfers comes at the perfect time. Recent trends in arms transfer policies have placed profits over
risk or even strategy. Furthermore, while Congress has long struggled to exert influence over the process, in
recent years it has attempted to claim more power.

The Increasing Role of Economics in Arms Transfers

There are two main motivations for transferring US arms—strategic and economic—and one primary reason
to abstain—risk. When considering a sale, policymakers should prioritize strategic objectives, including
improving interoperability, strengthening allies, offsetting domestic defense spending costs, and deterring
adversaries.> The State Department, Defense Department, and Commerce Department all have multiple
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teams that are designed to help the president and Congress choose where to send weapons and how to most
efficiently do so—and this is to say nothing of the various federally funded research and development
corporations, in-house government think tanks, and research services that provide assistance.¢ Thus, while
one can question the long-term logic of sending weapons to so many partners, it is nonetheless the reality that
Washington considers what strategic benefits can be gained from selling weapons abroad.

The other main motivation for arms sales is economic. The economic incentive for arms transfers centers
around the reality that US arms sales annually make up of four to five percent of all US exports; thus, the
defense industry is a major employer and sustainer of the US economy. During the presidencies of Bill
Clinton and Donald Trump, the value of the sale of weapons motived the policies on them. Clinton noted in
1995 that the benefits for US industry and the defense industrial base “would be a key criterion for his
administration’s decision-making.”” His Policy Decision Directive 34, which outlined Clinton’s arms sales
policy, included a statement that US weapons sales should “enhance the ability of the US defense industrial
base to meet US defense requirements and maintain long-term military technological superiority at lower
costs.”’® Defense lobbyists called this statement “the most positive statement on defense trade that has been
enumerated by any administration.”?

This rationale can be seen in the Trump administration’s version of the Conventional Arms Transfer policy
where it asserts that “when a proposed transfer is in the national security interest, which includes our
economic security, and in our foreign policy interest, the executive branch will advocate strongly on behalf of
United States companies.”!? Trump’s record number of sales suggest that he stuck to this policy.!!

It is becoming increasingly clear that the strategic and economic motivations have always outweighed the
drawback of risk. Factors of risk from the sale of arms include levels of corruption in a recipient state,
government instability and inability of the receiving state to control weapons it receives, states that abuse
human rights, and states engaged in conflict. Unfortunately, policymakers have mostly ignored these factors
since the start of the Cold War, and the problem is getting worse. 12
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During the Cold War, this lack of concern led to scandals like Turkey’s creation of a refugee crisis in Cyprus
using US weapons, President Ronald Reagan arming of Nicaraguan Contras who then used US weapons to
commit human rights atrocities, and the use of US weapons by Columbian policy in the mid-1990s to harm
their own population.!? Since 9/11, weapons sales have armed individuals who use US weapons to kill
American soldiers, allowed authoritarian governments to arrest their own civilians, and undermined both
global human rights and US foreign policy. By placing more importance on human rights considerations,
however, if implemented Biden’s Conventional Arms Transfer policy could actually reduce this very risk, as
recipients abusing human rights often goes hand-in-hand with the same factors that cause things like
dispersion and blowback.15

Regardless of any potential benefits, it is implausible to think that policymakers will ever universally prioritize
risk-avoidance in US arms sales policy to the same degree as they do with strategic and economic motivations.
All sales come with risk. Therefore, if policymakers did prioritize risk-avoidance over strategic and economic
motivations, the vast majority of sales simply would not happen. Nonetheless, some level of change is
necessary, and such changes can only come from the White House.

Why Change in US Arms Sales Policy Must Come from the Executive Branch

Ultimately, only the executive branch can make significant and overarching changes—Iike instituting a greater
concern from human rights—to the arms-sale process for three reasons. First, the Foreign Military Sales
(FMS) process begins in the executive branch, and all sales, regardless of classification, are initially and
primarily vetted through executive branch departments. Moreover, regardless of whether these sales are FMS,
Direct Commercial Sales (DCS), or private sales regulated through the Commerce Department, the legislative
branch is not involved whatsoever until after a sale has already been agreed to in principle.’¢ Thus, from a
policy standpoint, any significant changes are most likely to come from the president.

Second, laws governing US arms transfer policies do not empower Congress enough to stop specific sales.
Namely, the Foreign Assistance Act of 1961 and the Arms Export Control Act of 1976 provide Congress
with authority to stop, pause, and evaluate specific sales, but all of these mechanisms also have flaws.!

The major element of the Foreign Assistance Act that empowers Congress is known as Section 502B, which
allows the Senate Foreign Relations Committee or House Foreign Affairs Committee to request that the State
Department issue a human rights report on a US weapons recipient. It then has two provisions that allow
Congtess to stop or pause sales. If, after thirty days, Congress has not received this report from the State
Department, the sale is automatically suspended. The problem is that this is essentially a legislative veto, or
when the legislative branch vetoes the president, which rests on shaky legal ground. The Supreme Court ruled
in Immigration and Naturalization Service v. Chadha that the president must be given the opportunity to use his
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veto power on any bill before it is enacted into law, rendering any legislative veto—including 502B’s 30-day
legislative veto—unconstitutional.!®

The other way that Section 502B allows Congtess to stop a sale has the same pitfalls as the Arms Export
Control Act: it must face the presidential veto. If the information contained in the State Department’s human
rights report is overly alarming, Section 502B allows Congress to issue a Joint Resolution of Disapproval in a
privileged vote, which means that any Senator can discharge the resolution from committee after ten days. If
a majority in each chamber agrees to stop a sale, the sale will be ended—pending no presidential veto.
Similarly, the Arms Export Control Act governs much of the US arms sales congressional review process and,
in theory, allows Congtess to stop any Foreign Military Sale via a Joint Resolution of Disapproval if it
determines that such a sale goes against US interests.!” Nonetheless, because it is the executive branch that
agrees to all major sales, it is unlikely that it would simply allow Congtress to stop it; it would therefore veto
the congressional resolution. This is a large reason why Congress has never effectively used Section 502B or
the Arms Export Control Act to stop an arms sale.?

Not only has Congress never been able to stop an individual sale, but it has also historically been reluctant to
even attempt to pass legislation that would protect human rights in arms transfers. Utilizing the data on
Congress.gov, I identified fifty-eight times since 1961 where Congress successfully enacted legislation that
restricted the president’s use of arms transfers as a tool of foreign policy. Since 9/11, there have only been
eleven such instances.?! Out of these eleven, only two were stand-alone pieces of legislation and not
amendments to previous legislation or annual authorizations and appropriations bills. Out of these two pieces
of legislation, neither placed any restrictions regarding human rights concerns. Out of the eleven pieces of
legislation since 9/11, the human rights provisions are only found in appropriations and authorization acts,
which, due to their very nature, are more likely to see limited policy riders instead of sweeping legislation to
vastly change existing policy.?? Thus, at best, there is only a limited history of Congress protecting human
rights in arms sales and, since 9/11, it is largely nonexistent.

Thus, it is almost impossible for Congress to stop individual sales, even if the weapons are going to known
human rights abusers. Historically, Congress has also rarely passed legislation that forces the president to
include human rights considerations in his arms transfer policies. Thus, it is up to the executive branch to
make such a change. Consequently, Biden’s decision to use his Conventional Arms Transfer policy to signal
greater considerations for human rights in arms transfers is welcome and could lead to major policy
improvements if appropriate legislation follows.
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Reasons to Remain Skeptical

Despite the fact that Biden’s Conventional Arms Transfer Policy signals the importance of human rights in
future arms sales, there are two reasons to remain skeptical. First, Biden is not the first president to declare
human rights as important in US arms transfers. In his Presidential Directive 13, his review of US
Conventional Arms Transfer policy, President Jimmy Carter noted that “arms transfers are an exceptional
foreign policy implement, to be used only in instances where it can be clearly demonstrated that the transfers
contribute to our national security interests.” He further wrote that they should only be conducted “in a
manner which will promote and advance respect for human rights in recipient countries.”? Nonetheless,
under Carter, Congress only enacted five pieces of legislation that dealt with arms transfers, of which only
one—the 1978 update to the Foreign Assistance Act—did anything to prevent US weapons being transferred
to human rights abusers.?* The reasons for this are unclear. But given this historic lack of accountability for
human rights abuses stemming from US arms transfers and the fact that this was not the first time that a US
president used a stated policy to express their desire for change, there is reason to remain skeptical. Relatedly,
Biden’s State Department released a new military sales policy in May 2023 that will actually expedite sales,
taking away power from Congress by giving them less time to get involved in limiting aspects of a sale
between when they are notified and the weapons transfer is complete.?

Second, despite making proclamations to uphold human rights, Biden has not been afraid to announce sales
to human rights abusers since taking office. Since 2021, the United States has issued over $6.5 billion in new
notifications and authorizations of arms sales to Saudi Arabia, over $6.1 billion to Egypt, and over $3.8 billion
to the Philippines.?0 All of these countries have poor human rights records.?” Thus, given the double-digit
billions of dollars in weapons that the Biden administration has already announced it is selling to human
rights abusers, this raises doubts to whether or not actual action will follow the unveiling of his Conventional
Arms Transfer policy.

Unfortunately doubts surrounding Biden’s Conventional Arms Transfer policy are warranted. Since the end
of the Second World War, outside of a handful of major pieces of legislation, almost all arms sales policy has
been conducted out of the executive branch in ways that consistently prioritize strategic and economic
rationale over humanitarian concerns. Biden’s Conventional Arms Transfer policy says the right things
regarding human rights. For the betterment of global humanity, we can only hope that this rhetoric and the
related risk-avoidance will be matched by future action.
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