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it appears to boost the wages and employ-
ment of this cohort. 

Immigrants wanted / DACA opponents 
have argued that the rule in its current 
form hurts American-born workers by 
reducing their employment opportunities. 
This argument is wrong on two counts. 

First, the opponents often assume 
that if DACA were ended, its beneficiaries 
would leave the United States. Because 
nearly all DACA-eligibles have spent most 
of their lives in the country, and many 
do not even speak the language of their 
native country, voluntary self-deportation 
is extremely unlikely. Instead of leaving 
the United States, these people would dis-
appear into the shadows of the gray and 
black economy.

Equally unlikely is the prospect that 
these young immigrants would—or could—
all be deported to their countries of ori-
gin. Logistically, this would be a massive 
undertaking for a government immigra-
tion system that is already stretched by 
the ongoing influx of refugees from Haiti 
and Central America. Politically, the likeli-
hood of a massive deportation of DACAs is 
also extremely unlikely. Polls consistently 
show that 70%–85% of Americans support 
a right to residency for DACA-eligibles; 
any attempt to systematically deport these 
young people would be met by protests, 
resistance, and political repercussions. 

From an economic perspective, it would 
make no sense whatsoever to deport hun-
dreds of thousands of young workers, over 
half of whom have some post-secondary 
education and about one-fourth of whom 

have college degrees. The United States is 
currently facing a worker shortage, and 
demographic trends suggest that this will 
worsen over the coming decade. 

The worker shortage is particularly 
severe in nursing, teaching, software devel-
opment, physical and occupational ther-
apy, and many similar occupations that 
require either a college degree or at least 
some modicum of post-secondary educa-
tion. Terminating DACA would exacerbate 
these shortages even if it did not result in 
massive deportations because the immi-
grants’ legal status would keep them from 
filling these roles. 

The data also suggest that DACA recip-
ients—and foreign-born legal U.S. residents 
in general—are more amenable to relocat-
ing to pursue economic opportunities 
in another community. Given that geo-
graphic mobility for native-born Ameri-
cans has declined since the 1950s, having 
a cohort with the ability and inclination 
to locate where jobs are plentiful helps to 
slow the increasing geographic stratifica-
tion of jobs and career opportunities that 
has occurred in the 21st century. 

Higher skills / Another problem with 
the argument that DACA hurts Ameri-
can-born workers and taxpayers is that it 
completely ignores DACA’s effect on edu-
cational incentives. An undocumented 
worker has relatively little incentive to 
pursue an education. If the only jobs open 
to that person consist of being a roofer, 
a prep cook, a waiter, a housekeeper, 
or a home aide, a high school diploma 
provides little to no advantages. In con-
trast, granting this cohort legal status 
opens up thousands of job possibilities. 
DACA, both by requiring a high school 
diploma (or equivalent) to qualify and 
by dramatically increasing the usefulness 
of and access to a post-secondary educa-
tion, has incentivized millions of young 
immigrants to expand their job skills and 
increase their productivity.

In our most recent study, we estimate 
that DACA has increased the high school 
graduation rate among the eligible popu-
lation by about 10.7% and increased the 

No, DACA Doesn’t 
Harm Americans
✒ BY IKE BRANNON AND M. KEVIN McGEE

In October 2021, the Department of Homeland Security issued a 
notice of proposed rulemaking that would essentially codify Presi-
dent Barack Obama’s 2012 executive order allowing the children of 

immigrants who arrived in the country illegally to obtain legal status. 
That, in turn, would permit them to work and attend school here. 
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Obama’s order for Deferred Action 
for Childhood Arrivals (DACA) proved 
to be highly contentious. President Don-
ald Trump moved to repeal it in 2018, 
prompting a lawsuit to stop the repeal. 
The Supreme Court ruled that the repeal 
itself was invalid but indicated that it could 
be possible for an administration to legally 
repeal DACA in the future. The Trump 
administration tried again to do so, but 
that effort ended in January 2021. The 
Biden administration now intends to make 
DACA’s future more secure.

In July of 2021, Texas Federal District 
Court Judge Andrew Hanen ruled that 
DACA must stop taking new entrants, 
in recognition of a 2018 lawsuit filed by 
the attorneys general of Texas and several 
other states. They argued that the 2012 
rule caused the states irreparable harm 
because of the additional costs of provid-
ing this cohort health care, education, and 
law enforcement protection. 

The plaintiffs’ argument was grounded 
on a false claim that DACA imposes costs 
on state or local governments or their 
residents. Over the last five years, we have 
published a series of research papers ana-
lyzing the economic effects of DACA on 
the U.S. economy. Our work finds that 
the program increases the education, 
employment, and wages of DACA recipi-
ents while also boosting tax revenue and 
economic output. What’s more, we not 
only find no evidence that DACA hurts 
low-wage American-citizen workers, but 

IKE BR ANNON is a senior fellow at the Jack Kemp 
Foundation. M. KEVIN MCGEE is professor emeritus 
of economics at the University of Wisconsin, Oshkosh.
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rates of post-secondary enrollment and 
college graduation in this cohort by 86%. 
Because of DACA’s requirements, the 1.3 
million people currently under its pro-
tection, ranging in age from 14 to 39, all 
are either currently enrolled in school or 
have diplomas, and a substantial frac-
tion—around one-fourth—have college 
degrees. Since 2012, DACA has allowed 
hundreds of thousands of immigrants to 

become doctors and nurses, teachers and 
accountants, machinists and welders, med-
ical technicians and firefighters, business 
owners and chemical engineers.

Helping citizens / As a result, DACA has 
had two substantial positive effects on 
low-wage American-citizen workers. First, 
it has reduced the number of immigrant 
job competitors they face. A DACA recip-
ient with, say, a nursing degree—filling a 
job slot in an occupation with chronic 
worker shortages—is no longer competing 
for an opening as a home health aide. A 
DACA recipient trained as a machinist—
also filling a job slot with chronic worker 
shortages—is no longer driving an Uber. 
Thus, DACA has reduced the supply of 

unskilled workers, boosting the employ-
ment prospects of those who remain in 
this category—and their wages. 

Secondly, DACA has increased the 
demand for low-wage workers. A DACA 
recipient employed as a teacher is more 
likely to dine at a local restaurant that 
employs lower-wage cooks and waiters. A 
DACA recipient who is an engineer is more 
likely to employ a home health aide to look 

after an aging parent. Economic research 
strongly supports the view that high-skill 
and low-skill jobs are complements, not 
substitutes: having more high-wage work-
ers in a region increases the work oppor-
tunities for that region’s low-skill workers.

To fully appreciate the effects of DACA, 
it helps to consider what would happen 
if the program were to end. If we assume 
that this entire cohort would be deported 
en masse, the economies of Texas and the 
other states that filed the lawsuit would be 
worse off. Total economic output would 
be lower, worker shortages in a vast array 
of high-wage occupations would increase, 
demand for the services provided by low-
wage workers would decline, and tax reve-
nue would fall. 

If, instead of leaving the country, we 
assume that DACA beneficiaries would 
remain and seek employment in the cash 
economy, then the states would also be 
worse off. The wages of low-income work-
ers would fall, employment in skilled 
positions would decline, and tax revenues 
would also fall—while the government 
would still be providing essentially the 
same services to its population of legal and 

illegal workers that it does now. 
But in this scenario, the DACA 
recipients would contribute far 
fewer tax dollars to pay for it. 

Thus, ending DACA would 
provide no benefits whatsoever 
to low-wage American-citizen 
workers. That should not be 
surprising; after all, eliminat-
ing DACA would, in effect, 
throw away the large amount 
of human capital that DACA 
recipients have amassed over 
the last decade. How does soci-
ety benefit by trashing its cap-
ital investments and making 
itself less productive?

Instead of terminating 
DACA or merely looking to 
preserve it in its current form, 
policymakers should broaden 
its scope to include those who 
arrived as children between 
2007 and 2017. Providing 

these young people with the same oppor-
tunity to make themselves more produc-
tive would contribute both to our nation’s 
economic output and our government’s 
fiscal balances through the increased tax 
revenues their greater productivity would 
generate.

READINGS

	■ “A New Estimate of the Cost of Reversing DACA,” 
by Logan Albright, Ike Brannon, and M. Kevin 
McGee. Cato Institute Working Paper no. 49, Febru-
ary 15, 2018.

	■ “Estimating the Economic Impact of the 2021 
Dream Act,” by Ike Brannon and M. Kevin McGee. 
SSRN Working Paper no. 3861371, June 8, 2021.

	■ “Estimating the Economic Impacts of DACA,” by 
Ike Brannon and M. Kevin McGee. SSRN Working 
Paper no. 3420511, September 5, 2019.
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Why Punish the Drug Industry 
That’s Combating COVID?
✒  BY THOMAS GRENNES

Covid has been a huge and unpredictable shock to the world. 
In the United States alone, it has killed more people than the 
1918 flu pandemic and the American Civil War. Losses of life 

and economic output would have been even greater without the rapid 
development of vaccines against the SARS-CoV2 virus. Timing was

THOMAS GRENNES is professor of econom-
ics and agricultural and resource economics 
emeritus at North Carolina State University.

crucial, and new research by economists 
at the Federal Reserve Board of Governors 
estimates the substantial gains in lives 
saved and increased economic activity 
realized by “fast vaccinator” nations. 

Small Pharma / Much criticism of the U.S. 
and global drug industries is targeted at 
the major drugmakers, often derisively 
called “Big Pharma.” Yet, the first two vac-
cines to receive approval for distribution 
in the United States were developed by 
startup firms that would be labeled “Small 
Pharma.” In both cases, the firms had 
been looking for opportunities to exploit 
novel mRNA technology, and their vac-
cines employ that innovation to induce 
immune system response to the spike-like 
feature of the virus. 

BioNTech, based in Mainz, 
Germany, was started by husband-
and-wife scientists Ugur Sahin 
and Ozlem Tureci, whose families 
migrated from Turkey to Germany. 
Once BioNTech had developed its 
vaccine, it partnered with pharma-
ceutical giant Pfizer to manufac-
ture and distribute the medicine 
as well as manage the government 
approval process. Moderna, based 
in Cambridge, MA, was founded 
to commercialize the research of 
Harvard stem cell biologist Derrick 
Rossi. It partnered with the U.S. 
National Institute of Allergy and 
Infectious Diseases and the Bio-

medical Advanced Research and Devel-
opment Authority to bring its vaccine to 
market. Neither firm had been profitable 
nor taken a product to market before the 
pandemic. 

This technological response to COVID 
has been bottom-up, rather than top-
down. The two startups were too obscure 
to borrow from banks or issue stock or 
bonds. They had to rely on venture cap-
italists for financing. Venture capital for 
BioNTech was provided by German broth-
ers Thomas and Andreas Struengmann, 
and Moderna obtained funds from Nou-
bar Afeyan, a Lebanese-born Canadian/
American investor. Their investments 
have yielded a tremendous return for 
humanity.

Populist threats / Populist forces have 
often decried the profits of successful 
drug innovator firms as excessive and have 
pushed policy proposals to curtail those 
profits. 

One such push is being championed 
by the head of the World Health Orga-
nization, Tedros Adhanom Ghebreyesus, 
who has called for suspending the intel-
lectual property rights of the COVID vac-
cine-makers in hopes of allocating more 
of the vaccines to low-income countries. 
Among the supporters of this idea are the 
governments of India and South Africa as 
well as President Joe Biden. 

A different push is coming from a 
group of Democratic congressmen, includ-
ing House Speaker Nancy Pelosi. They pro-
pose that the U.S. Government stipulate 
the price it will pay for pharmaceuticals 
for participants in government-operated 
health care programs, and if drugmakers 
decline that price then they would be sub-
jected to heavy taxes. 

A possible third push is the aggressive 
antitrust policy of Lina Khan, the new 
chair of the Federal Trade Commission, 
and others in the Biden administration. 
Khan has expressed her opposition to 
big and powerful firms such as Amazon, 
regardless of their benefit to consumers. S
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It is an open question whether she would 
consider the arrangement between BioN-
Tech and Pfizer to be an unlawful vertical 
monopoly. 

Stifling innovation / A problem with 
these proposals is that they overlook the 
important incentive that potential high 
profits provide to a high-risk innovator 
industry. As already noted, neither BioN-
Tech nor Moderna were profitable until 
their COVID vaccines reached the market. 
Industry observers have said that Mod-
erna would not have attracted venture 
capital if the House drug pricing proposal 
had been U.S. law for the past decade. 

If any of these proposals are imple-
mented, the result would be less drug 
research and fewer innovations. (See “Why 
Are (Some) U.S. Drug Prices So High?” 
p. 18.) This would be especially costly 
today, as evolving viruses require chang-
ing vaccines. Recent research by Tomas 
Philipson, former chair of the President’s 
Council of Economic Advisers, finds med-
ical innovation to be especially sensitive 
to profitability. Loss of medical innova-
tion will result in more lives lost, more 
severe long-term health problems, and 
more forgone economic output. Blocking 
productive medical investments is myo-
pic. Extracting profits from innovators 
today will result in avoidable deaths and 
suffering in the future. 

Contributions of firms and governments / 
Pfizer/BioNTech and Moderna are cur-
rently increasing their productive capacity. 
For instance, Pfizer and BioNTech have 
partnered with 13 companies—including 
industry heavyweights Merck, Novartis, 
and Sanofi—to produce and distribute 
their vaccine under license. Moderna like-
wise is partnering with Lonza, Catalent, 
Rovi, and others.

Scaling up production of such novel 
drugs is difficult. Europe’s Astra Zeneca 
and China’s Sinopharm and Sinovac expe-
rienced quality control issues when they 
ramped up production of their COVID 
vaccines. The Pfizer/BioNTech vaccine 
must be stored at extremely cold tempera-

Is a Green New Deal  
Even Necessary?
✒  BY JODY LIPFORD AND BRUCE YANDLE

A little over a decade ago, we published a short article in these 
pages reporting the results of our analysis of carbon emis-
sions and real gross domestic product per capita for a group 

of developed and developing countries. (See “Not the Time to Cap and 
Trade,” Winter, 2009–2010.) We examined data from 1950 to 2004 for

JODY LIPFORD is professor of economics at Presby-
terian College. BRUCE YANDLE is the Alumni Distin-
guished Professor of Economics Emeritus at Clemson 
University and a Distinguished Adjunct Fellow for the 
Mercatus Center at George Mason University.

 the Group of Eight (G-8) countries (Can-
ada, France, Germany, Italy, Japan, Rus-
sia, the United Kingdom, and the United 
States) and the rising industrial powers of 
Brazil, China, India, Mexico, and South 
Africa. Those countries, then and now, 
account for about two-thirds of global 
carbon emissions. We argued then that, 
based on our analysis, proposals to reduce 
emissions through cap-and-trade poli-
cies were very costly, perhaps enough to 
outweigh public concerns about carbon, 
especially during that time’s housing-bust 
economic downturn. We argued instead 
that technological advances held hope for 
lower emissions and that government pol-
icies could and should provide incentives 

for developing those technologies.
We recently revisited that study in 

light of continued concerns about climate 
change and increasing calls in the United 
States for sweeping policies to reduce car-
bon emissions, including the so-called 
“Green New Deal” that would, among 
other goals, aim for 100% clean energy by 
the year 2030. Our updated study adds 15 
years of data to our prior analysis, enabling 
us to see what has taken place in the same 
13 countries. (Russia is no longer a mem-
ber of the G-8, now G-7, but it remains one 
of the world’s major carbon emitters and 
so we kept it in our sample.)

An update / Since 2004, world carbon emis-
sions have risen from over 28 billion met-
ric tons to over 36 billion metric tons. In 
2006, China surpassed the United States 
as the world’s largest emitter, and in 2019 

tures, which places quality-control require-
ments not just on the drug’s manufac-
ture but also its distribution. Diminishing 
innovator profits will not help overcome 
such challenges.

Other governments can provide incen-
tives for research by opposing the Biden 
administration’s call to suspend drugmaker 
intellectual property rights. They can also 
contribute to an efficient global system of 
discovery, production, and distribution of 
vaccines by refraining from vaccine nation-
alism, including not restricting exports.

Incentives are important for all medi-
cal research. BioNTech was already study-
ing how to use its mRNA technology 

to combat cancer when the pandemic 
arose. Punishing pharmaceutical com-
panies after their impressive response to 
COVID would be especially short-sighted 
and costly in terms of future lives and 
economic prosperity.

READINGS

	■ “Antitrust and ‘Big Pharma,’” by Thomas Grennes. 
Regulation 44(2): 5–6 (Summer 2021).

	■ “Issue Brief: The Evidence Base on the Impact 
of Price Controls,” by Tomas J. Philipson and Troy 
Durie. University of Chicago, September 14, 2021.

	■ “What Did We Learn from 2 Billion Jabs? Early 
Cross-Country Evidence on the Effect of COVID-19 
Vaccinations on Deaths, Mobility, and Economic 
Activity,” by Giuseppe Fiori and Matteo Iacoviello. 
FEDS Notes, September 1, 2021.
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it accounted for about 28% of total global 
emissions. The United States is now second 
largest, accounting for 14.5% of the total.

Figure 1 shows the relationship between 
annual carbon emissions and real per-cap-
ita GDP for the United States. Whereas 
our earlier study found that reducing 
emissions would entail substantial costs 
to the U.S. economy, our more recent study 
finds the country’s carbon emissions are 
falling even as income rises. In effect, the 
United States has passed “peak carbon.” 

This is not unique to America; the same 
is happening in France, Italy, Japan, and 
the United Kingdom, and Canada should 
reach its peak after just a bit more income 
growth. Although our estimates for Ger-
many show some evidence of a slight 
uptick in emissions with income, we would 
need a few more years of income growth to 
have confidence in this trend. 

The same cannot be said of China, as 
shown in Figure 2. Its carbon emissions 
continue to rise and seem nowhere near a 
peak. Our estimates indicate that its real 
GDP per capita needs to rise by about 50% 
before reaching a point where emissions 

might decline. China is not alone in this, 
among developing nations. Emissions in 
Brazil, India, Mexico, and South Africa are 
also on the rise, and each country is some 
distance from reaching its peak. Further, 
when we evaluate the relationship between 
tons of carbon emissions and real GDP 
per capita, we find that a $1 gain results in 
56,000 fewer metric tons of carbon in the 
atmosphere for the United States, while 
a $1 gain for China is associated with an 
increase in carbon of 394,000 metric tons.

Similar analyses hold for most of the 
other developed and developing coun-
tries. But in those countries where emis-
sions are decreasing, what may be driving 
the new-found reductions? Apparently, 
income-driven demand for environmen-
tal improvement is generating significant 
institutional change.

Market forces and policy changes / Since 
2005, cleaner-burning and cheaper natu-
ral gas, extracted using advances in frack-
ing technology, has increasingly replaced 
coal as the fuel of choice for generating 
electricity in the United States and other 

countries. Also, the falling cost of solar 
production technologies has, at the mar-
gin, reduced the amount of carbon emit-
ted per unit of GDP. 

In China, starting in 2009, the govern-
ment began subsidizing the production of 
electric automobiles. In 2016, it decreed 
that by 2030 some 40% of its new fleet will 
be electric. In 2019, it established a limited 
cap-and-trade carbon control market that 
focuses exclusively on the power generating 
industry, with other industries destined to 
be included later. 

The United States is employing similar 
policies on automobiles. First, tax credits 
and other incentives were introduced in 
2009 to encourage the purchase of low- or 
zero-emission vehicles. Then, this past year, 
the Biden administration issued an exec-
utive order that 40% of the new U.S.-pro-
duced fleet will be electric by 2030. 

We note that in 2016 the G-8 countries 
met in Paris and unanimously agreed to 
individually institute carbon emissions 
cutbacks so that by 2020 real GDP growth 
would become carbon neutral. For several 
of those countries, little substantive policy 
change has resulted, while the United States 
withdrew from the agreement. Yet, because 
of market forces, the United States became 
a leader in cutting emissions, and other G-8 
nations have eclipsed peak carbon. 

While high-profile market and political 
actions have been at play, less visible mar-
ket forces have affected carbon emissions 
reductions in substantial ways. Consider 
the rise of “Green” investment funds that 
enable environmentally concerned inves-
tors to put their money where their hearts 
and minds are. Known as “ESG” funds (for 
“environmental, social, governance”; see 
“‘ESG’ Disclosure and Securities Regula-
tion,” Fall 2021) and accounting for just 
1.1% of all mutual funds, ESG asset flows 
grew 72% in 2020 and amounted to 25% 
of all mutual fund inflows. As dollars flow 
into these funds, enterprise managers may 
pursue emissions reductions to reduce their 
cost of capital. BlackRock, the world’s larg-
est fund manager, for example, now reports 
some $7 trillion in various environmen-
tally sensitive holdings. The firm recently A
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announced that it will impose much stricter 
environmental and social standards on cor-
porations whose shares it might consider 
owning. It’s also vacating investments in 
firms that produce coal or have large carbon 
footprints and expanding holdings in firms 
committed to fighting climate change and 
other social challenges. 

Figure 1

Annual U.S. Carbon Emissions and Per-Capita Output

Figure 2

Annual Chinese Carbon Emissions and Per-Capita Output
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Evidence of this incentive is seen in news 
reports that half of the Fortune 500 are audit-
ing and reporting compliance with self-im-
posed carbon emissions reduction goals. 
With reporting standards still in a state of 
flux, U.S. regulators are moving to develop 
more accountable reporting requirements. 
Treasury Secretary Janet Yellen is pushing 

for net-zero emissions from U.S. electricity 
producers by 2035 and has called for Amer-
ican firms to report climate change risks 
to investors. The Federal Reserve and the 
Securities and Exchange Commission are 
pushing similar regulations.

Finally, we should consider the rapid 
growth of carbon emissions markets that 
are now at work globally. According to 
news reports, the total value of the carbon 
emissions market rose 23% to $283 billion 
last year. Although the United States has 
not established a national cap-and-trade 
market, the United Kingdom, European 
Union, and multiple other jurisdictions 
have. Firms participating in these markets 
can produce transferable rights when they 
find lower-cost ways to reduce their own 
carbon emissions. For example, over the 
last two years, BP has earned as much as 
$100 million annually by trading carbon 
emissions. Such earnings should encourage 
firms like BP, Eni, Shell, and Total, which 
have set net-zero emissions goals for 2050, 
supported by investors representing $10.4 
trillion in assets. Other evidence of indus-
trial efforts to reduce carbon emissions 
is seen in an alliance between Mercedes 
and Swedish carbon-free steel producer 
H2 Green Steel for implementing a new 
steelmaking technology and in Chevron’s 
expanded investment in hydrogen produc-
tion and carbon capture technologies. 

Final thoughts / Given all this, there are at 
least three practical implications for U.S. 
carbon policy. 

First and most obviously, U.S. carbon 
emissions are declining without grand ini-
tiatives like the Green New Deal. Since peak-
ing in 2005 at 6,132 million metric tons, 
U.S. emissions have fallen by nearly 14% to 
5,285 million metric tons. If the emissions–
GDP trend continues and the United States 
manages 2% real growth in GDP per capita 
till 2030, emissions will fall to 3,931 million 
metric tons, according to our forecast. It 
isn’t the net- zero emissions goal that the 
Green New Deal targets, but it is substantial 
progress—and much more realistic.

Second, the problem is global. Whatever 
the United States or other developed coun-A
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be on the wane. On October 4, for instance, 
it sustained an unusually long blackout 
because of a configuration error.

A whistleblower and former employee 
named Frances Haugen leaked several Face-
book internal documents to the media. 
She appeared before a Senate committee 
where moral-sounding politicians eagerly 
concurred on the ugliness of the former 
high-tech darling. Citing the leaked docu-
ments, the Wall Street Journal reported that 
Facebook had insufficiently controlled the 
speech of vaccination skeptics despite com-
pany president Mark Zuckerberg’s explicit 
instructions to do so.

Facebook looked like a big, uncontrol-
lable organization. From the viewpoint of 
economics, this is an example of the prin-
cipal–agent problem: what the corporate 
owners want is not necessarily what gets 
done by the agents at the bottom of the 

chain of command. The problems facing 
the company are made worse by its attempt-
ing to censor discussions among its users.

Censorship / Can we use the term “censor”? 
The Oxford English Dictionary describes 
a censor as “an official in some coun-
tries whose duty it is to 
inspect all books, jour-
nals, dramatic pieces, 
etc., before publication, 
to secure that they 
shall contain nothing 
immoral, heretical, or 
offensive to the govern-
ment.” Secondary defi-
nitions extend the concept to “officious” 
or religious censorship or to some private 
activities or functions.

There is obviously a big difference 
between government censorship and pri-
vate “censorship” of the sort that Face-
book exercises on its own network and 
any individual or private group does on 
its own property. The difference is that a 
censoring government can fine, jail, or kill 

a non-compliant subject; a private “censor” 
cannot do that. For this reason, I will put 
scare quotes around “censor” and “censor-
ship” when applied to Facebook or other 
private contexts.

It must be admitted that a lot of opin-
ions propagandized by Facebook users, on 
the left and the right, are at best biased or 
confused and at worst crazy. But that is as 
much a part of social media nowadays as it 
is of public debate in general. Because the 
low cost of using social networks encour-
ages uninformed opinions that sidestep 
private intermediaries (editors, publishers, 
and such), social media may be particu-
larly dangerous, especially in this time of 
anti-Enlightenment irrationality. But we 
know from history that control of speech by 
governments presents even greater danger.

We also know from theory that free 
speech is a necessary condition for finding 
what is true and what is false. As John Stu-
art Mill argued in his 1859 book On Liberty, 
when free speech is repressed by censorship 
and the market for ideas is restrained, it 
is much more difficult to determine if an 
opinion is valid.

Zuckerberg, who had previously 
expressed opposition to Facebook becoming 
an arbiter of truth, now favors “censorship” 
on his network. Facebook (as well as Twitter) 
has banned Trump and a host of lesser fig-
ures and has been pushing back on claims 

it deems false or otherwise unacceptable. 
Haugen, the Facebook whistleblower, wants 
Facebook to engage in even more of that.

There are good reasons to defend Face-
book’s freedom to “censor” speech on its 
own property, even if we disagree with how 
it exercises that freedom. Without private 
property rights, there is no way to protect 
one’s life from the tyranny of the majority. 
Only because of private property can an 

Facebook: Like Corporation, 
Like Whistleblower
✒ BY PIERRE LEMIEUX

This fall, President Joe Biden’s Justice Department (follow-
ing through on threats made by previous president Donald 
Trump) threatened antitrust action to break up the social 

networking company Facebook. The threat came at a curious time, as 
Facebook is facing growing competition and internal issues, and may 

PIERRE LEMIEUX is an economist affiliated with the 
Department of Management Sciences of the Université 
du Québec en Outaouais. His latest book is What’s 
Wrong with Protectionism: Answering Common Objections 
to Free Trade (Rowman and Littlefield, 2018). He lives 
in Maine.

tries do, our estimates suggest that carbon 
emissions from China specifically and the 
developing world in general will continue 
to rise. Further, countries’ Nationally 
Determined Contributions (NDCs) of 
carbon, according to the Paris Climate 
Accord, are not binding or enforceable, 
and Climate Action Tracker rates China’s 
NDCs as “highly insufficient” because of 
its reliance on coal. 

Last, U.S. environmental policy has 

always been a “political football.” In recent 
years, carbon policy has shifted from the 
Obama administration’s Clean Power Plan 
to the Trump administration’s Affordable 
Clean Energy Rule, and will soon move to 
some version of the Green New Deal or 
whatever policies the Biden administration 
chooses to pursue. Who knows what future 
policy will be? Meanwhile, the free market 
works to the benefit of the environment—
and the humans who inhabit it.

There are good reasons to defend 
Facebook’s freedom to “censor” 
speech on its own property, even  
if we disagree with how it exercises 
that freedom.

R
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individual stop propaganda at the door 
of his home. If owners of social media lose 
their property rights, who will next lose 
theirs? The dismissive answer that private 
property has been undermined in Amer-
ica for quite a long time—especially when 
we take into account that property rights 
were, by definition, denied to the slaves—
won’t do: it only emphasizes the danger of 
letting the drift continue.

Like corporation, like whistleblower / There 
are also good reasons to criticize Face-
book’s “censorship.” Zuckerberg and his 
managers claim to do good, but they are 
obviously confused about what “good” is. A 
large proportion of the company’s own 
customers do not agree with their suppli-
er’s conception of the good. The more a 
social media organization expands—and 
Facebook’s clientele extends to about one-
fourth of mankind—the more difficult it 
becomes to discriminate against the diver-
sified opinions of its clients. This adds to 
management problems.

Interestingly, Facebook now largely 
agrees with Haugen’s goal of having the 
company control its customers’ speech. 
Reacting to her campaign, a Facebook 
spokesman said:

Every day our teams have to balance pro-
tecting the right of billions of people to 
express themselves openly with the need 
to keep our platform a safe and positive 
place. We continue to make significant 
improvements to tackle the spread of 
misinformation and harmful content.

This balancing act between different opin-
ions—for that is what it amounts to—is 
precisely what Facebook cannot realisti-
cally do and should not try to do. In prac-
tice, the censorship will end up being done 
by the government, which is what Haugen 
is demanding. The government deciding 
directly or indirectly what is true and false 
is not the way to truth.

“I don’t hate Facebook,” Haugen wrote 
in an internal message to her former col-
leagues: “I love Facebook. I want to save 
it.” The new Facebook “censor” and Hau-
gen are two types of harmful busybod-

The APA Gets No Respect
✒ BY ARTHUR G. SAPPER

The Administrative Procedure Act was supposed to be, accord-
ing to a chief sponsor, “a bill of rights” for those regulated by 
federal agencies. But a bill of rights is worthless if ignored, and 

in many cases important provisions of the APA are ignored, not just 
by lawyers and scholars but by courts. 

ARTHUR G. SAPPER practices regulatory law at  
Ogletree Deakins in Washington, DC. This is condensed 
from his article, “The Little Statute that Gets No 
Respect: How Courts Have Ignored the Administrative 
Procedure Act with Respect to Whether Pre-Enforce-
ment Challenge Provisions Are Exclusive,” Brigham 
Young University Journal of Public Law 35(1): 2 (2020).

Perhaps the most spectacular example 
of this is the Supreme Court’s creation of 
“Chevron deference” in its 1984 decision in 
Chevron v. Natural Resources Defense Coun-
cil. The Court held that federal agencies’ 
interpretations of the statutes they admin-
ister prevail if “reasonable,” even if a court 
thinks that they are wrong. Law professor 
Kenneth Culp Davis, often referred to as 
the dean of administrative law scholars and 
a drafter of the APA, wrote that Chevron 
“ignored and violated the [APA’s] entirely 
clear provision” on judicial review. 

Other examples of courts ignoring 

the APA include (1) crafting a doctrine 
of “exhaustion” of administrative reme-
dies—that is, requiring one to go through 
all levels of administrative appeal before 
going to court—that contradicts the APA 
exhaustion provision, (2) using a judge-
made “clear error” standard rather than 
the APA’s “substantial evidence” standard 
when challenging a federal grant of patent 
or trademark, and (3) interposing a judge-
made “prudential ripeness” doctrine—that 
is, declining to review an agency ruling 
until the court thinks that the proper time 
for review has arrived—in place of the more 
liberal APA provisions on when aggrieved 
persons may seek judicial review.

Can the accused challenge? / This writer 
was recently involved in another instance 

ies wanting to protect some people from 
themselves or from others whose opinions 
are thus discriminated against. Facebook 
and Haugen seem to envision majoritar-
ian democracy or politicians’ control as 
the only moral value. Haugen’s charge 
of “moral bankruptcy” against Facebook 
looks like moral emptiness at best.

She—and many others—justify their 
demands as necessary to protect “our 
children.” But children will ultimately be 
harmed much more by the continuous ero-
sion of individual liberty and private prop-
erty rights than they could ever be by Face-
book. Besides, children have parents, don’t 
they? They are not our collective property.

Of course, real crimes such as murder, 
theft, and child abuse must be punished. But 
if the government cannot satisfactorily com-
bat those criminal acts, why should we expect 

it to succeed at directly or indirectly con-
trolling social media? Using the Facebook 
network to commit real crimes is apparently 
a serious issue in underdeveloped and cor-
rupt countries, but further undermining 
individual liberty in America won’t solve this 
problem—probably just the contrary.

A practical piece of advice for Facebook, 
if it is not too late, would be to hire more 
libertarians, who are much less likely to 
fall into collectivist shibboleths and the 
philosopher-king mentality.

And a thought for the illiberal left and 
right: If you think that Facebook is bad, 
just imagine what it would be like if it were 
run by the White House, Congress, the 
World Health Organization, OPEC, or the 
United Nations. What if it were run by 
flesh-and-blood politicians like Trump or 
Rep. Alexandria Ocasio-Cortez? R
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Congress’s Anti-Innovation, 
Anti-Consumer Big Tech  
Antitrust Proposals 
✒  BY THOMAS M. LENARD

Antitrust in the United States has evolved over time as we learn 
from cases and research. Reforms should enhance competi-
tion to make our economy stronger and consumers better off. 

Unfortunately, a package of bills approved by the House Judiciary Com-
mittee earlier this year, along with companion bills introduced more

THOMAS M. LENARD is president emeritus and a 
senior fellow at the Technology Policy Institute.

recently by Sens. Amy Klobuchar (D–MN) 
and Chuck Grassley (R–IA) and by Klobu-
char and Tom Cotton (R–AR), would do 
exactly the opposite. 

If these bills become law, consumers 
would almost certainly lose access to 
many popular and routinely used online 
services, while others would become less 
useful. For example, if you like being 
able to buy both independent retailer 

of the courts ignoring an APA provision, 
this time by the D.C. Circuit. For many 
decades, courts have wrestled with the 
following question: If a statutory pro-
vision says that one may seek, within a 
certain number of days, pre-enforcement 
review of the validity of a regulation, is 
that period exclusive? Or may one wait 
to challenge the regulation until one is 
accused of violating it?

Courts have been all over the map on 
this question, struggling to weigh vari-
ous factors. The D.C. Circuit, for example, 
invented this doctrine, later crystallized 
in its 1994 decision in JEM Broadcasting v. 
FCC: Where the opportunity provided by 
a statute for pre-enforcement review of a 
regulation’s validity is “adequate,” that 
period is exclusive as to “procedural” inva-
lidity arguments but not exclusive as to 
“substantive” invalidity arguments.

But in all the decades that appellate 
courts have wrestled with this question, 
never once have they recognized that a pro-
vision of the APA speaks directly to it, and 
in a manner inconsistent with their judge-
made doctrines. The third sentence of APA 
§ 703 states: “Except to the extent that prior, 
adequate, and exclusive opportunity for 
judicial review is provided by law, agency 
action is subject to judicial review in civil 
or criminal proceedings for judicial enforce-
ment.” The provision means, in essence, 
that when one is accused of violating an 
agency regulation, one may challenge its 
validity unless the pre-enforcement chal-
lenge avenue is not only “adequate” but 
“exclusive.” JEM Broadcasting, in contrast, 
does not require that the pre-enforcement 
provision state that it is exclusive.

One would think that courts, of all insti-
tutions, would assiduously pay attention to 
such a statute if it were cited prominently 
to them and adjust their doctrines accord-
ingly. A recent case indicates that not all 
courts will. In an Occupational Safety and 
Health Administration case in which this 
writer was counsel, an invalidity question 
came before the D.C. Circuit. The court 
requested supplemental briefs on whether 
JEM Broadcasting had foreclosed it. The 
defendant, an employer, responded that, 

among other things, APA § 703 “directly 
addresses this issue” and that, unlike JEM 
Broadcasting, the mere adequacy of a pre-en-
forcement challenge provision “cannot 
alone prove that it is ‘exclusive’—or ‘exclu-
sive’ would … be effectively read out of the 
statute.” The employer acknowledged that 
its argument “treads a different path than 
the doctrine developed” in circuit prece-
dents but observed that they had “not indi-
cate[d] … that this Court [had] examined 
this matter in light of APA section 703.”

Although the court stated that it was 
resolving the issue in favor of the employer 
on the basis of clear legislative history in 
the Occupational Safety and Health Act, 
the court indicated that its holding might 
not apply to all OSHA standards. That 
indicator directly contradicts APA § 703’s 
third sentence, which despite its prominent 
mention by the employer, the court never 
cited.

Courts are not the only institutions to 

have ignored APA § 703’s third sentence. 
Scholars and even the Administrative Con-
ference of the United States (ACUS) have 
been guilty of this, too. In 1982, ACUS 
adopted a recommendation on the subject 
of exclusivity of pre-enforcement challenge 
provisions that failed to mention APA § 
703’s third sentence. The recommendation 
was based on a study by a prominent admin-
istrative law scholar that briefly mentioned 
the provision but inaccurately: it stated 
that APA § 703 “specifically recognizes … 
that enforcement review can be deemed 
precluded if an adequate opportunity for 
pre-enforcement review is presented.” That 
is inaccurate because it ignores § 703’s other 
key criterion: exclusivity. 

Despite these decisions, counsel has the 
responsibility to continue urging courts to 
apply the rights provided by the APA. Hence, 
counsel must be familiar with the APA and 
cite it prominently, lest the rights provided 
by the APA fall into desuetude.

and Amazon products on Amazon’s 
platform, you might be out of luck. 
Amazon might have to choose between 
its third-party platform business and its 
Amazon-branded business. Either way, 
prices would be higher, choices fewer, and 
consumers would lose. So, likely, would 
many small companies that built their 
businesses on the Amazon platform. 

The legislation could also prevent 
Google from offering Gmail and Goo-
gle Maps, and Microsoft and Apple from S
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offering competing services. Apple might 
not be able to put any apps on its iPhones. 
Amazon, Google, and Microsoft might no 
longer be able to operate their cloud ser-
vices, which compete vigorously with each 
other and support thousands of small 
businesses. 

The proposals would make it unlawful 
for a platform to “discriminate among 
similarly situated businesses.” What 
would this imply for a search engine, 
which, by definition, must make choices 
if it is to provide useful information to 
users? Consider, for example, a search for 
restaurant reviews. Without some algo-
rithm for sorting the many businesses 
offering reviews—such as the review sites 
Yelp and Gayot, as well as reviews in news-
papers, Facebook, Google, and more—it 
becomes impossible for those sites to pro-
vide useful search results. 

One legislative proposal would bar an 
acquisition unless the acquiring company 
shows the acquisition wouldn’t enhance 
its “market position.” But the point of an 
acquisition is to enhance the business’s 
market position in some way, so the law 
would seem to effectively bar all acquisi-
tions. The law would prevent dominant 
businesses from blocking competition via 

acquisition, but it would also effectively 
eliminate perhaps the most important 
reason entrepreneurs enter markets in the 
first place: most startups say their most 
achievable goal is to be acquired.

From individual review to blanket prohi-

bition / To be sure, there are legitimate 
antitrust complaints regarding product 
or firm discrimination and acquisitions. 
And, in fact, such cases have been filed 
under current law. But these behaviors can 
also bring—and have brought—enormous 
benefits. That is why, under current law, 
they are examined on a case-by-case basis, 
not banned outright, as the new legisla-
tion would do.

The proposed laws also make institu-
tional changes that would hamper inno-
vation by turning the Federal Trade Com-
mission into a digital regulator that must 
grant platforms permission to change how 
competitors can access data. The “technical 
committees” envisioned by the legislation 
would almost certainly slow the pace of 
platform development, as every proposed 
change could be challenged by competing 
firms and perhaps also by the government.

Finally, the criteria for whether the 
rules apply to a given firm are not based 

on any apparent reasoning except to make 
sure they apply to Google, Amazon, Apple, 
Facebook, and possibly Microsoft. The 
bills define “covered platforms” as any 
firm that: 

	■ has at least 50 million U.S.-based 
monthly active users, or 100,000 U.S.-
based monthly active business users; 

	■ has net annual sales or a market cap-
italization greater than $600 billion; 
and 

	■ “is a critical trading partner for the 
sale or provision of any product or 
service offered on or directly related to 
the online platform.”

Notably, the first two criteria are unre-
lated to antitrust. Size alone says almost 
nothing about whether a given behavior 
is anticompetitive. The third, at least, is 
related to antitrust arguments, but could 
be part of a challenge under existing laws.

Rather than reforming antitrust, the 
congressional proposals can more accu-
rately be described as creating a new reg-
ulatory regime. Before taking such a step, 
Congress should consider the lessons 
from previous regulation, including of 
network industries. Communications reg-
ulation slowed innovation and the intro-
duction of new services, such as mobile 
telephony, at great cost to consumers. 
Most regulation of surface transportation 
and airlines was dismantled in the 1970s, 
with bipartisan support, when evidence 
showed that regulation largely served to 
protect incumbents at the expense of con-
sumers and slowed the pace of change and 
innovation in those industries. It is naïve 
to think the results would be different 
now. At a minimum, Congress should 
seek evidence that new rules will produce 
the intended benefits.

Even if one agrees with the widespread 
sentiment that “big tech” is too big and 
powerful, the congressional proposals 
are not the answer. Had such laws been 
in place for the past 20 years, consumers 
and businesses wouldn’t know what they 
were missing. And the United States would 
not be the world leader in technological 
innovation. RS
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