
STEP 13
Application for 

admission

- Submit Form I-94 
application online to 

CBP 
- Pay $6 per worker 

online
- Organize transit to 

U.S. port of entry

STEP 14
Admission

- Come to U.S. port of 
entry with H-2B visa not 
earlier than 10 calendar 

days before work
- Wait in line at a land
port or fly to an airport

STEP 9
Visa application

-Worker must file a 
DS-160

H-2B visa application
-Prove a foreign 

residence
-Prove intent to 

return
- Pay $190/visa

STEP 11
Worker biometrics

Worker must submit 
fingerprints and picture 

generally 1 day after 
application at a U.S. 

consulate or embassy

STEP 12
Visa interview

Worker must be 
interviewed at the processing 

consulate, generally 1 day 
after biometrics are received. 

Returning workers are 
generally exempt from 

interviews if they received
a visa in the last 48 months

Worker submits
additional info,

requests waiver,
or waits 

Consular A�airs 
reviews DS-160 
visa application

Consular a�airs 
issues visa to 

worker valid for 
up to 1 year

CBP conducts 
checks, reviews 
documents, and

retakes fingerprints

I-94 issued and H-2B
status granted for

duration of work period

Deficiencies 
found?

Deficiencies found?

Deficiencies resolved? Refusal
No appeal

Denial
No appeal

STEP 18
Maintain records

Preserve all records
for 3 years

STEP 15
Employ H-2B workers

-Obtain Social Security Number 
Reimburse visa, entry fees the 

1st week
-Provide o�ered benefits on the 
job order to H-2B workers and 

similar U.S. workers
-Provide at least 35 hours 

per week
-Allow work only in duties, 

locations, and times listed on 
job order

-Pay wages at least every 
two weeks

STEP 17
Ending H-2B employment

-File notice of separation for 
any worker who leaves job for 
5 days within 2 business days

-Pay at least 75% of the o�ered
hours even if job finishes early
-Pay transit to home country

if workers finish contract

Employer submits requested
documentation within 30 days

Less than substantial
violations

Notice of debarment

WHD may or may
not notify employer

Pay fines
within 30 days

Employer may appeal to 
the ALJ within 30 days

Deficiencies found?

Sources: 20 C.F.R. § 655, Subpart A (2018); 8 C.F.R. § 103, Subpart A; 8 C.F.R. § 214.2(h) (2018); Department of State, 9 FAM 403.2, 403.9, 401.1, 
402.10, and 403.5; 22 C.F.R. § 22.1.21(b); 29 C.F.R. § 503, Subpart B; Of�ce of Foreign Labor Certi�cation, “Performance Data,” Foreign Labor 
Certi�cation, Employment and Training Administration, Department of Labor; U.S. Citizenship and Immigration Services, “I-129 Petition for a Nonimmigrant 
Worker by Fiscal Year, Month, and Case Status: October 1, 2014–March 31, 2020”; “Nonimmigrant Visa Statistics,” Department of State; Government 
Accountability Of�ce, “H-2B Visas: Additional Steps Needed to Meet Employers’ Hiring Needs and Protect U.S. Workers,” GAO-20-230, April 2020; and 
“Wage and Hour Compliance Action Data,” Data Enforcement, Department of Labor, updated October 15, 2020.
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Chicago NPC reviews
labor certification 

application and job 
order for deficiencies 
within 7 business days

STEP 2
Job order

- Submit the SWA’s 
H-2B Job Order 

Request Form to an 
SWA with H-2B 

jobsite at the same 
time as STEP 3

- O�er PWD wage 
and all H-2B benefits 

on job order

STEP 4
Recruitment of 

U.S. workers

- Contact former U.S. 
workers

- Contact bargaining 
rep (if none, post job 

order for 15 consecutive
business days at jobsite)

- Conduct additional 
recruitment as directed 

by the Chicago NPC
- Conduct any interviews 

by phone
-Impose no hiring rules 

that won’t apply to 
H-2B workers

- Accept all qualified 
U.S. workers until 21 days 

before job start

STEP 6
Petition for

nonimmigrant 
worker

- Submit 2 copies of 
Form I-129 petition 

with certified 
ETA Form 9142B 
and supporting 

documentation to 
USCIS 

- Demonstrate 
temporary need

- Pay $150 fraud fee
- Pay processing fees 

(2020), $385 for 
unnamed 

beneficiaries or $715 
named beneficiaries

-For premium 
processing, submit

Form I-907 and 
pay $1,440

-25 worker limit 
per petition

STEP 5
Initial recruitment report

- Start employer-led 
recruitment within 14 
calendar days of date 

of notice of acceptance
- Submit a recruitment 
report after finishing 

completing all 
employer-led 

recruitment that:
- justifies every U.S. 

worker refusal
- shows contact of 

former workers 
- shows completion 

of recruitment 

EMERGENCY STEP 1 
Emergency filing

(if applicable)

Submit Form 9142B, 
job order, Form 9141 

(PWD), and emergency 
justification, directly 

to Chicago NPC
through the iCERT 

system 

SWA reviews Job 
Order for 

deficiencies 
within 6 

business days

SWA sends 
Chicago 

NPC a Notice 
of Deficiency

Chicago NPC
sends employer

Notice of Deficiency

Chicago NPC
sends employer

Notice of 
Acceptance

SWA posts job order,
starts recruitment of U.S.

workers, places online ads, 
and (if required) completes 

housing inspection, sending 
proof of inspection to 

Chicago NPC

H-2B nonagricultural visa program process without appeals, 2019

Employer
actions

Worker
actions

CBP
actions

WHD
actions

Legend
SWA

actions
OFLC/Chicago 

NPC actions
USCIS
actions

Consular
actions

Appeal the Notice of Deficiency 
to BALCA within 10 business days

Submit corrections
within 10 business days

Chicago NPC 
issues final 

determination
30 days before 

the job starts

USCIS emails receipt
within 3-5 days with case ID #

USCIS reviews 
within about a month 
(max 60 days) or 15 
business days for 

premium processing

USCIS sends 
request

for evidence

Employer 
provides

additional 
evidence
within the 
specified

period (not 
more than
120 days, 

usually 
30 days)

Employer may 
appeal denial or 

partial certification 
to BALCA within 
10 business days

USCIS sends I-129 
Approval Notice to 
employer, Kentucky
Consular Center, 
and consulates

Employer may 
appeal to the 
Administrative 
Appeals O�ce 
within 30 days 
on Form I-290B

Deficiencies 
found?

Deficiencies 
found?

Deficiencies found?

Deficiencies 
resolved?

Denial

Partial
Certify

Certify
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STEP 10
Visa interview 

scheduling

Enter names and 
passport numbers into 
Yatri system (Mexico) or 

other system (Group 
processors in Mexico

can schedule interviews
before filing a DS-160)

Consular A�airs 
approves interview 

dates and times

189,187 jobs requested

STEP 3
Labor certification

- Submit to the Chicago 
NPC ETA Form 9142B, 

Appendix B 
compliance 
declaration, 

and job order as 
submitted through 
the iCERT system
- Prove temporary 

need

150,465 jobs certified

26% delayed

7,460 petitions

97,623 visas issued

138,666 admissions

104,592 applications

7% of all 
visa applications

17% of all petitions

20.5% of jobs

Partial 
Denial

STEP 1
Prevailing wage 

determination (PWD)

Submit ETA Form 
9141 to NWPC 

electronically through 
the FLAG system

- Identify all job duties 
and sites

- Submit ETA Form 
9165 if requesting 
use of a non-OES 

wage source

NPWC 
reviews 

ETA Form 
9141 and ETA 

Form 9165 

13,302 PWD requests

NPWC issues 
PWD in about 27 

days for OES 
survey or 46 days 
for other surveys

Employer 
accepts 

PWD?

NO

YES

Employer may request 
review of a PWD by 

NPWC director within 7 
business days

NPWC director 
conducts 

review of PWD 

NPWC director 
issues Final

Determination 
Letter

Employer may 
appeal a PWD 

Final Determination 
Letter to the Board 

of Alien Certification 
Appeals (BALCA) 
within 10 business 

days

A�rm 
PWD

Modify 
PWD

Employer 
accepts 

PWD?
NO

YES

9,253 applications

Deficiencies resolved?

YES

SWA sends 
Chicago 

NPC a Notice 
of Acceptance

NO

YES

NO

YES

Chicago NPC
conducts 
random

lottery to 
determine

processing 
order (2nd 

half year only)

Chicago NPC issues certified 
ETA Form 9142B (no fee)

USCIS holds 
lottery (if cap 

exceeded 
prior to half 
year’s start) 

to select 
petitions to 

process (~40 
days out)

Selected?
NO

YES

Selected?

Employer may not hire 
H-2B workers subject to the 

cap and must fulfill H-2B 
regulations for any U.S. 

workers who responded to 
the H-2B SWA job order

USCIS (if 
Congress 

allows) 
determines 

supplemental 
cap and 

requirements 
for participation

Employer 
follows 

STEP 6 and 
submits 

attestion of 
severe 

financial loss 
without 
workers

USCIS holds 
lottery 

(if supple-
mental 

cap exceeded) 
to select 

supplemental
petitions to 

process 
NO

YES

YES

Denial

1.6% of all petitions

7,358 petitions approved

STEP 8
H-2B worker recruitment

-Recruit foreign workers
-Charge no fees to workers

-Use only recruiters listed on 
labor certification

-Forward money for visa 
and travel, if prevailing 

practice in the area
-Refer workers to visa 

interviews
-Provide job order to 

workers

NO

Refusal

Administrative
processing

42% of non-OES 
sources rejected

Employer may 
withdraw the request 
before determination  

4% of all requests

0.2% of all requests

0.2% of all requests

0.4% of all requests

0.03% of admissions

NPWC
actions

Post-em
ploym

ent

D
O

L O
�

ce of Foreign Labor 
C

ertification (O
FLC

)

OFLC issues 
audit letter

Deficiencies found?

NO

OFLC will 
notify employer 

Warning letter (not 
substantial violations)

Notice of OFLC-assisted 
recruitment of U.S. workers

OFLC may 
refer to WHD

OFLC may issue
supplemental info 

request

Notice of certification
revocation or debarment

YES

Provide rebuttal evidence within 10 
business days (revocation) or 30 

calendar days (debarment) Upheld

WHD conducts
an investigationUSCIS referral

Consular referral

WHD initiated

Worker complaint

Reversed

7% of certifications

35% of audits

STEP 7
Final recruitment report

-Finish accepting referrals of 
U.S. workers 21 days before 

the job.
-Finalize and sign recruitment 

report

Request redeter-
mination if U.S. 

workers become 
unavailable after
21 days before 

job start.

Certify?
NO

YES

Secondary
Inspection

Deficiencies resolved?
NO

YES

Employer may 
withdraw before 

final determination

9% withdrawn

61% of audits

0.6% of audits

3% of audits

Notice of fines

0.2% of all employers

2% of all employers

0.1% of all employers

STEP 16
Work for H-2B employer

-Work only for the H-2B 
petitioning employer

-Do not leave the job without
permission unless to leave the 
country or to another H-2B job

-Tell USCIS of any address 
change within 10 days

YES

Figure 2


