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¥ OR'G'NAL v Vi
PETITION | e
DAVID C. AMESBURY, ESQ. ey
LAW OFFICES OF AMESBURY & SCHUTT UL 21 4

703 South Eighth Street
Las Vegas, Nevada 89101
Attorneys for Petitioner, e
Wilsonis Ayala-Villanueva \

- Mz .

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEVADA

WILSONIS AYALA-VILLANUEVA ) .
CV-S-03-0856-KJD-RJJ

Petitioner,
v.

TOM RIDGE, Secretary, Department of Homeland
Security; ASA HUTCHINSON, Under Secretary,
Department of Homeland Security;

MICHAEL GARCIA, Director, Bureau of
Immigration and Customs Enforcement;
STEPHAN FICKETT, District Director,

Bureau of Immigration and Customs Enforcement;
KAFREN DORMAN, Officer in Charge, Bureau of
Immigration and Customs Enforcement,

Las Vegas Sub-Office; FRANK GALVAN,
Supervisory Detention and Deportation Officer

CIVIL ACTION NO.

Respondents,

e v’ et g ot “oant’ et st “oumtt st et “omgt “ompt’ “ou

PETITION FOR WRIT OF HABEAS CORPUS
AND COMPLAINT FOR DECLARATORY
AND INJUNCTIVE RELIEF DECLARING PETITIONER
A UNITED STATES CITIZEN AND ORDERING HIS RELEASE FROM CUSTODY

Petitioner, Wilsonis Ayala-Villanueva, by and through his undersigned counsel, hereby
respectfully petitions this Honorable Court for a writ of habeas corpus to remedy his unlawful
detention, and to direct his release from custody by the Respondents and to declare that he 1s a citizen
of the United States. The Respondents, their subordinate employees, and their predecessors of the
of thz Immigration and Naturalization Service have no jurisdiction over Petitioner. His detention is

and has been unlawful. He is a United States citizen by derivation § U.S.C. 1432,
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CUSTODY

Petitioner is in the physical custody of the Department of Homeland Security in Clark
County Detention Center since July 9, 2003. His arrest on that day was clearly withou: legal
authority and in disregard of his United States citizenship.

JURISDICTION AND VENUE

This action arises under the Constitution of the United States, the Immigration and
Nationality Act (“INA”), 8 U.S.C. Section 1101 ¢t seg., and the Administrative Procedure Act
(“AFA™), 5 U.S.C. Section 701 et seq. This Court has jurisdiction under 28 U.S.C. Section 2241
(c)1) & (3), art 1 Section 9, cl. 2 of the United States Constitution (“Suspension Clause”), and 28
U.S.C. Section 1331, as Petitioner is presently in custody under color of the authority of the United
States, and such custody is in violation of the Constitution, laws or treaties of the United States. This
Court may grant relief pursuant to 28 U.S.C. Section 2241, the Administrative Procedure Act, the
Declaratory Judgment Act, 28 U.S.C. Section 2201 gt seq. and the All Writs Act, 28 U.S.C. hection
1651.

Venue lies in the United States District for the District of Nevada, the judicial disirict in
which Petitioner is detained.

PARTIES

The Petitioner is a native of El Salvador. He was admitted to the United States for lawful permanent
residence on October 23, 1982. He became a derivative citizen of the United States by operarion of
law, 8 U.S.C. 1432 upon the Naturalization of his mother on February 19, 1987 in the United States
District Court for the Eastern District of Virginia. Her Naturalization Certificate Number is
12334471.
Petitioner was convicted in the Eighth Judicial District Court, State of Nevada, for the off:nse of
possassion of stolen property in violation of Nevada Revised Statutes, Section 205 (275). l{e was
sentenced to a term of imprisonment of 12 to 48 months. He served 9 months and was released.
Under the mistaken belief that Petitioner was an alien and in reliance upon the dzfinition of

aggravated felony in 8 U.S.C 1101 (G), defining as an aggravated felony *“ a theft offense”™ (inc luding
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receipts of stolen property) or burglary offense of which the term of imprisonment is at least one
year. The Immigration and Naturalization Service, the predecessor to the Department of Homeland
Security, initiated removal proceedings. The case was called before Immigration Judge, Irene Weiss
on July 9, 2003. Counsel informed Judge Weiss that there were issues including the claim of the
United States citizenship which would divest the Immigration Court of jurisdiction and requested
a continuance. The continuance was granted until August 27, 2003 to enable the Petitioner to pursue
his claim of citizenship. Following the court appearance, agents of the Respondents surrounded the
Petitioner, handcuffed and arrested him in the presence of his mother and sister, each of whom are
United States citizens.

The Respondent, Tom Ridge, is the Secretary of the Department of Homeland Security. The
Respondent, Asa Hutchinson is the Under Secretary of the Department of Homeland Security. The
Respondent, Michael Garciais the Director of the Bureau of Immigration and Customs Enforc ement.
The Respondent, Stephan Fickett is the District Director of the Bureau of Immigration and Customs
Enforcement. The Respondent, Karen Dorman is the Officer In-Charge of the Las Vegas Office of
the Bureau of Immigration and Customs Enforcement. The Respondent, Frank Galvan is the
Supervisory Detention and Deportation Officer of the Las Vegas Office, and upon informat:.on and
belief, it was on his direction that the Petitioner was arrested and detained.

LEGAL BACKGROUND

Petitioner is in custody pursuant to INA Section 236(c), 8 U.S.C. Section 1226(c), which
mandates the detention of those aliens convicted of aggravated felonies BUT the Petitioner is not
an alien. He is a United States citizen and the Respondents have no legal right to detain him.

Petitioner was born on July 28, 1973 in El Salvador. He was born out of wedlock, the son
of Maria Dolores Villanueva. His birth certificate is attached as Exhibit “A”. Petitioner’s mother
was Naturalized on February 19, 1987 in the United States District Court for the Eastern District of
Virginia. Her Naturalization Certificate is attached to as Exhibit “B”.

8 U.S.C. 1432, which was the law on the date of the Naturalization of Petitioner’s mother,
provided for the automatic acquisition of United States citizenship by a child born outside the [Jnited

States of alien parents upon the Naturalization of the parent having legal custody of the child if the
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child was born out of wedlock and if the paternity of the child has not been established by
legitimation, providing the Naturalization takes place while the child is not married and under the
age of 18 years. It is quite clear that Petitioner was unmarried and he was about 12 whern his mother
was Naturalized.

Petitioner never knew the true identity of his father until this proceeding commenced and he
had friends in El Salvador obtain his certificate of birth. He was, until then, unaware that he has born
out of wedlock.

CLAIM FOR RELIEF

Wilsonis Ayala-Villanueva, the Petitioner, respectfully prays for an Order directing his
release from custody.

Petitioner further prays for the grant of a Writ of Habeas Corpus.

Petitioner further prays for declaration that his incarceration under Section 236(c) of the
Immigration and Nationality Act violates the Fifth Amendment of the United States Constitution.

Petitioner further prays for an award of reasonable costs and attorney’s fees and the grant of
any and other further relief which this Honorable Court deems just and proper.

DATED this’ /{ “ffay of July, 2003.

Respectfully submitted by,
LAW OFFICES OF AMESBURY & SCHUTT

703 South Eighth Street
Las Vegas, Nevada 89101
Attorneys for Petitioner,
Wilsonis Ayala-Villanueva
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1 CERTIFICATE OF SERVICE
2 || I certify that on the mkiay of July, 2003, I personally served a copy of the Petition for ‘Writ of
3 || Habeas Corpus with supporting Exhibits upon the individual listed below:

Daniel Bogten

United States Attorney

333 Las Vegas Blvd. South
Las Vegas, Nevada 89101
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LEON ROSEN, ESQUIRE
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Manufactured By
PDQ PRINTIMG « _as Vegas, Nevada « (702} 59B8-4455
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(Seal)

Number six hundred eightysix.- Willsonis Villanueva Ayala, Boy, born at the twentizth hour on
the day of the 28™ of last month en the Hospital San Pedro of this city, being son of Maria
Dolores Villanueva, originally of Estanzuelas, housewife, nationality Salvadorian, domcile in
this citv. This data was given by Jose Tiburcio Ayala Gaitan, Student of Twenty one years of
age, originally of Estanzuelas, domicile in this city and nationality Salvadorian, who attests being
the father of the 1 recent birth, showed his Cedula of Identity Five-one-nine one thoisaad ‘six
huncred fifty three, issued by the municipal authority of this city and signs; The head of civil.
registry gives faith of knowing the father informant. Usulutan, Eight of August of nineteen
seventy three.

a
(signature) (signature)
Heac of Registry Informant
Samuel Navas Y Garcia ' Jose Tiburcio Ayala Gaitan
TRANSLATION:

I Cynthia Chavez am knowledgeable in both the English and Spanish Languages and certifv this
to be a true and correct translation of the original.

Cyntiffa Chavez
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