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Backlog for Skilled Immigrants Tops

1 Million

Over 200,000 Indians Could Die of Old Age While Awaiting Green Cards

By Davip J. Bier

o receive lawful permanent residence in the

United States, an employment-based immi-

grant must first become the beneficiary of

a petition usually submitted by an employer

that requests that the government allow the
immigrant to apply for a green card. Even with an approved
petition, an immigrant cannot apply for a green card unless
the green card cap is unfilled. Because demand has increased
since Congress last updated the cap 30 years ago, the number
of approved immigrants whom the cap is preventing from ap-
plying for green cards is skyrocketing.

As a result of the outdated green card limits, these im-
migrants are waiting in a backlog that has reached an un-
precedented length. New data on beneficiaries of approved
employment-based petitions for green cards from a Cato
Institute Freedom of Information Act request show how
much the system needs reform:

* For the first time, the U.S. government has approved
more than 1 million petitions for workers, investors,
and their families who cannot receive legal permanent
residence solely as a result of the low green card caps.

* The government is approving nearly two petitions for
employment-based immigrants for every green card it
is issuing to them. At the current rate of increase, the
backlog will exceed 2.4 million by 2030.

» Skilled Indian workers make up 75 percent of the
employment-based backlog, and recently backlogged
Indian workers face an impossible wait of nine decades
if they all could remain in the line.

* More than 200,000 petitions filed for Indians could
expire as a result of the workers dying of old age before
they receive green cards.

* Indian and Chinese immigrants had average wage of-
ters two and a half times U.S. median wages—$30,000
higher than the average offer for other immigrants—
yet they face waits that are decades longer.

Indians endure much longer waits because the law im-
poses limits on the number of green cards for immigrants
from any single birthplace and because U.S. employers file
far more petitions for Indians than the limits allow. With
recent skilled Indian workers facing a de facto ban on legal
permanent residence based solely on their place of birth,
Congress should prioritize the removal of these limits. How-
ever, this reform alone would still leave unsustainable waits
of more than a decade for every employer-sponsored immi-
grant and allow the backlog to escalate past 2.4 million by
2030. To avoid driving billions of dollars in investment and
hundreds of thousands of skilled workers abroad, Congress
must quickly increase the number of employment-based
green cards before this problem worsens.

David J. Bier is the immigration policy analyst for the Cato Institute’s Center for Global Liberty and Prosperity.
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THE EMPLOYMENT-BASED
GREEN CARD BACKLOG

There are at least two steps that all immigrants must fol-
low to receive an employment-based green card—which de-
notes lawful permanent residence. First, an immigrant must
become the beneficiary of a petition, usually submitted by
an employer, requesting that the immigrant receive per-
mission to apply for a green card. Second, if the petition is
approved, the immigrant must apply for a green card. How-
ever, a beneficiary of an approved green card petition may
only proceed to the second step and submit a green card ap-
plication if the green card cap—the limit on legal immigra-
tion set by Congress—has not been reached.

Immigrant beneficiaries of approved petitions enter
the green card backlog—the wait list for immigrants—if
they cannot apply for green cards due to insufficient cap
space. Immigrants in the backlog are not waiting for their
petitions or applications to be administratively processed.
Their petitions have already been approved, but they can-
not yet apply for green cards. They are only waiting for cap
numbers to become available. Table 1 provides definitions
of the main immigration terms in this brief.

This brief details the employment-based backlog for
those immigrants delayed solely by the caps on legal immi-
gration, not by inefficient bureaucracy. The Cato Institute
obtained the data from U.S. Citizenship and Immigration
Services (USCIS) through a Freedom of Information Act
request.”

Figure 1 compares the total employment-based backlog
on April 20, 2018, to the total employment-based backlog
on November 12, 2019.* In little more than a year and a
half, 215,395 approved petitions entered the employment-
based backlog, growing the total waiting list from 831,826
to 1,047,221—an average of 137,852 per year. Since the em-
ployment-based system has a cap of 140,000 green cards

Table 1

Figure 1
Employment-based green card petition backlog
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Sources: U.S. Citizenship and Immigration Services (USCIS), “Count of
Approved Petitions as of April 20, 2018 with Priority Date on or after May
2018 Department of State Visa Bulletin,” April 23, 2018; USCIS, “Form
1-140, 1-360, 1-526 Approved EB Petitions Awaiting Visa Final Priority Dates
by Preference Category as of November 12, 2019,” November 2019; and for
estimation of dependent spouses and children, see Department of
Homeland Security (DHS), Yearbook of Immigration Statistics (Washington:
DHS, 2019), Table 7.

1,047,221
November 12, 2019

per year, this means that every year there are about twice as
many petitions being filed for green cards for immigrants as
there are green cards being issued to them.

The employment-based green card limits are preventing
America’s highest-skilled immigrants from receiving legal
permanent residence. The U.S. employment-based immi-
gration system is divided into five “preference” categories
(and one subcategory) based on the priority that they re-
ceive for green cards. Each category has a separate annual
cap. The categories are

* EB-1, employment-based first preference, prior-
ity workers: 40,040 annual cap for multinational ex-
ecutives and internationally acclaimed professors,

Glossary of immigration terms

Green card

Green card petition
Petition beneficiary
Green card cap
Green card backlog
Wait times
Per-country limit

Sources: Author and “Glossary,” U.S. Citizenship and Immigration Services.

evidence of lawful permanent resident status in the United States
request usually by an employer to grant a green card to an immigrant
immigrant on whose behalf a green card petition was filed

annual limit imposed by Congress on green cards

petition beneficiaries unable to apply for green cards due to the caps
time spent in the green card backlog waiting due to the caps

cap on share of green cards for immigrants of a single birthplace




scientists, artists, athletes, or businessmen, plus un-

used EB-4 and EB-5 green cards;’

* EB-2, employment-based second preference, profes-
sionals: 40,040 workers with offers of employment in
jobs requiring an advanced degree or higher and work-
ers with expertise significantly above what is ordinary
in their field, plus unused EB-1 green cards;*

* EB-3, employment-based third preference, skilled
workers: 35,040 workers with offers of employment
in jobs requiring a bachelor’s degree and skilled work-
ers with at least two years of experience, plus unused
EB-2 green cards;’

» EB-30, employment-based third preference, other
workers: §,000 workers with offers of employment
in jobs not requiring a bachelor’s degree;°

* EB-4, employment-based fourth preference, special
immigrants: 9,940 religious workers, broadcasters,
U.S. government and military employees, and aban-
doned juveniles;” and

* EB-s5, employment-based fifth preference, investors:
9,940 foreign investors who made investments of
$500,000 to $1.8 million in a new commercial enter-
prise in the United States that will create 10 perma-
nent full-time jobs for U.S. workers.®

Figure 2 breaks down the backlog in Figure 1 into each

category. The largest growth in the backlog occurred in the
EB-2 category. This is the primary green card for America’s

Figure 2
Employment-based green card petition backlog by category
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foreign doctors and other highly skilled professionals. With
628,592 petitions, EB-2 now makes up 60 percent of the
backlog. The oldest petitions were filed in the EB-2 and
EB-3 categories in 2009, meaning many immigrants in the
backlog have already waited more than a decade for their
green cards.” From April 2018 to November 2019, every cat-
egory’s backlog increased except for EB-1.

Besides principal immigrants—workers or investors who
are beneficiaries of petition—their spouses and minor chil-
dren (age 20 or younger) are also eligible for green cards
and wait in the backlog alongside the principal applicants.
Because they are subject to the same caps, family members
take away green card cap space from principal immigrants,
which increases the backlog and wait times for everyone."

Figure 3 breaks down the backlog in Figure 1 into three
types of petition beneficiaries: principal applicants, depen-
dent children, and dependent spouses. It shows that family
members of workers and investors now make up the majori-
ty (over 51 percent) of the employment-based backlog. Prin-
cipal petition beneficiaries are almost 49 percent, spouses
are about 30 percent, and children are over 21 percent. The
number of new principal petition beneficiaries entering the
backlog in 2019 roughly equaled the number of green cards
available in 2019, but because families took half the green
card cap, the backlog continued to grow. If dependents were
exempt from the cap, the backlog would stop growing.

Employment-based green cards are also limited by birth-
place (per-country caps). With an exception only to avoid

EB-5 investor

|
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Sources: U.S. Citizenship and Immigration Services (USCIS), “Count of Approved Petitions as of April 20, 2018 with Priority Date on or after May 2018
Department of State Visa Bulletin,” April 23, 2018; USCIS, “Form [-140, 1-360, 1-526 Approved EB Petitions Awaiting Visa Final Priority Dates by
Preference Category as of November 12, 2019,” November 2019; and for estimation of dependent spouses and children, see Department of Homeland
Security (DHS), Yearbook of Immigration Statistics (Washington: DHS, 2019), Table 7.
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Figure 3

Employment-based green card petition backlog by type, November 12, 2019
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Sources: U.S. Citizenship and Immigration Services, “Form I-140, 1-360, 1-526 Approved EB Petitions Awaiting Visa Final Priority Dates by Preference
Category as of November 12, 2019,” November 2019; and for estimation of dependent spouses and children, see Department of Homeland Security

(DHS), Yearbook of Immigration Statistics (Washington: DHS, 2019), Table 7.

wasting green cards, the law prevents immigrants of any sin-
gle birthplace from receiving more than 7 percent of green
cards issued in a single year. As a result, the backlog grows
almost exclusively for immigrants from countries with the
largest number of petition beneficiaries: India and China.
Indians have the largest backlog with 780,579 petitions,
making up 75 percent of the total. As Figure 4 shows, the In-
dian backlog increased by almost 150,000 from April 2018
to November 2019. The backlogs for China and the rest of
the world have also increased, though not as dramatically.

From April 2018 to November 2019, the overall employ-
ment-based green card backlog increased at an annualized
rate of 137,852. At that rate of increase, by the start of 2030,
the green card backlog will exceed 2.4 million petitions—
nearly all for immigrants from India or China. The result
would be a de facto end to legal permanent immigration for
new Indian skilled workers and Chinese investors.

PROJECTION OF FUTURE WAIT TIMES
Table 2 provides three estimates of how long it could take
to process all petitions in the queue if there is no reform.
The first column of Table 2 shows how long all petitions
would take to process if every petition beneficiary remains
in line forever at the current rate of green card issuances.

Figure 4
Employment-based green card petition backlog by
immigrant birthplace
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Sources: U.S. Citizenship and Immigration Services (USCIS), “Count of Approved
Petitions as of April 20, 2018 with Priority Date on or after May 2018 Department of
State Visa Bulletin,” April 23, 2018; USCIS, “Form 1-140, 1-360, 1-526 Approved EB
Petitions Awaiting Visa Final Priority Dates by Preference Category as of November
12, 2019,” November 2019; and for estimation of dependent spouses and children,
see Department of Homeland Security (DHS), Yearbook of Immigration Statistics
(Washington: DHS, 2019), Table 7.




Table 2
Employment-based backlog, deaths in backlog, and years to process backlog

With no change m With deaths and abandonment* * *

s

India 73,487 9,008
= China 24,826 5,284
' Other 21,426 25,800
«  India 706,097 7,956 89
% China 77,529 7,012 11
N Philippines 10,835 4,773
D Other 0 56,877

India 455 35 13
Q  China 1,260 39 32
ﬁ.-lj Philippines 658 360

Other 0 3,876

El Salvador 18,633 1,712 11

Guatemala 15,622 1,297 12
E Honduras 13,754 1,294 11
¥ Mexico 2,762 834

Other 0 4,951

China 77,931 4,327 18
o India 540 760
E Vietnam 1,404 716

Other 0 3,675

;‘\’/ﬁgge 1,047,221 140,586 63

Receive

Years to green Share with Years to

process cards green card process
434 8 61,958 84% 7
81 5 22,446 90% 4
0 1 21,426 100%
205,665 63 307,945 44% 39
683 11 64,127 83%
21 10,310 95%

0 100%

13 359 79% 10
52 31 784 62% 20
1 2 636 97%
0 0 0 100%
163 11 15,476 83%
154 12 12,795 82% 10
118 11 11,492 84%
7 3 2,582 93%
0 0 0 100%
1,046 18 57,180 73% 13
0 1 540 100%
1 2 1,361 97%
0 0 0 100%
209,116 46 591,418 56% 29

Sources: Author’s calculations based on U.S. Citizenship and Immigration Services (USCIS), “Form 1-140, 1-360, 1-526 Approved EB Petitions Awaiting
Visa Final Priority Dates by Preference Category as of November 12, 2019,” November 2019; Department of Homeland Security (DHS), Yearbook of
Immigration Statistics (Washington: DHS, 2019), Table 7; for green card data, see “Report of the Visa Office 2019,” Bureau of Consular Affairs,
Department of State, 2020, Table V; for deaths data, see Felicitie Bell and Michael Miller, Life Tables for the United States Social Security Area 1900-
2100 (Washington: Social Security Administration, August 2005); and for abandonment data, see USCIS, “Form I-140, Immigrant Petition for Alien
Worker: Number of Petitions and Approval Status for All Countries by Fiscal Year Received and Approval Status, Fiscal Years 2009 to 2019,” November

2019.

*Note: EB-2 and EB-3 are treated as one line because EB-2s can refile under EB-3 when its waits are shorter.

**Note: This is based on the number of green cards issued in 2019.

***Note: This includes effects of aging out, duplicate filings, and voluntary relinquishment in excess of deaths.

Essentially, this is the theoretical maximum wait time that
all new beneficiaries face. Eight groups face waits of more
than a decade—if everyone remains in line—and the lon-
gest projected wait would be for new EB-2 and EB-3 Indian
employees of U.S. businesses who face a lifetime wait of 89
years (see endnote for why these categories are combined)."”

The second column of Table 2 shows how many peti-
tions could expire due to deaths of beneficiaries (see the

appendix for detailed methodology). Based on Social
Security Administration estimates of the average rate of
death by age for individuals, 209,116 petitions could expire
as a result of workers dying before they receive their green
cards, even if they managed to remain eligible in line for-
ever. Nearly all the deaths—98 percent—would come from
Indians in the EB-2 and EB-3 lines. Still, it would take 63
years to process the survivors.




The third column of Table 2 considers deaths and the
likely number of abandoned petitions to show how many
petitions will ultimately result in green cards through the
employment-based system (see the appendix for detailed
methodology). Abandonment includes “aging out,” when a
child of a petition beneficiary loses eligibility as a result of
turning 21. The rate of abandonment for principal beneficia-
ries comes from the number of approved petitions in past
years, which show how large the backlog would be had no
petitions been abandoned.” Only about 56 percent of those
currently waiting for green cards could receive one through
the employment-based process. As a result of their excep-
tionally long waits, only 44 percent of Indian beneficiaries
of EB-2 and EB-3 petitions could receive green cards.

Petitioners may abandon their petitions for several reasons:
another employer could refile on the worker’s behalf, making
the initial petition redundant; the immigrant could obtain a
green card another way—such as by marrying a U.S. citizen—
or could give up entirely, perhaps by leaving the country. From
2016 to 2019, for example, the number of Indians applying for
permanent residence in Canada doubled.” Some Indians are
also already dying in line."#

THE INDIAN SKILLED WORKER BACKLOG
The Indian EB-2 and EB-3 backlog is by far the longest, af-
fecting the lives of hundreds of thousands of skilled employees
of U.S. businesses with advanced (EB-2) or bachelor’s (EB-3)
degrees. Everyone in the current EB-2/EB-3 backlog originally
applied during or after fiscal year 2009.” Table 3 estimates the

Table 3

backlog based on the years when petitions were filed and esti-
mates the dates when immigrants could receive green cards if
they don’t die or leave the line (see the appendix for detailed
methodology). The share of Indian petition beneficiaries like-
ly to receive employment-based green cards declines dramati-
cally from 91 percent of those who applied during fiscal years
2009 and 2010 to 24 percent of those who applied from fiscal
year 2019 to early 2020. In other words, three-quarters of re-
cent Indian petition beneficiaries may not receive green cards.
Under the country cap system, the law guarantees Indians
only 7 percent of total available green cards, but they can ex-
ceed this number if not all the green cards are used. Unfor-
tunately for them, demand from the rest of the world is
increasing. From 2018 to 2019, the share of green cards award-
ed to Indians fell from 13 percent to 10 percent, even as their
share of petitions increased from 50 percent to 53 percent.
This inequity between the share of petition beneficiaries and
the share of approvals explains why Indians filled 89 percent
of the employment-based backlog in 2020 (see Figure 5)."®
This unintentional discrimination against Indian work-
ers has distinct harms beyond the long waits. More than
92 percent of EB-2 and EB-3 Indians who receive green
cards are already in the United States working in temporary
status—mainly the H-1B work visa that workers can renew
indefinitely so long as they are in the green card queue."”
H-1B workers must maintain a job with only certain ap-
proved H-1B employers. They cannot be unemployed at any
time or start their own businesses. If H-1B employers close
or downsize—an obvious possibility over decades—visa
holders lose their status and places in the green card queue.

EB-2/EB-3 estimated Indian backlog by years petitions filed and estimated dates to receive green cards for applicants

who don’t die or leave the line

Years petitions filed Es;:?:i':gg Receiving green cards Share receiving green cards

2009-2010 42,162 38,235 91% 2020-2024
2011-2012 90,010 63,633 71% 2024-2032
2013-2014 92,791 49,786 54% 2032-2039
2015-2016 176,774 71,577 40% 2039-2048
2017-2018 190,216 57,324 30% 2048-2055
2019-2020* 114,145 27,592 24% 2055-2058

Sources: Author’s calculations based on U.S. Citizenship and Immigration Services (USCIS), “Form 1-140, I-360, 1-526 Approved EB Petitions Awaiting
Visa Final Priority Dates by Preference Category as of November 12, 2019,” November 2019; Department of Homeland Security (DHS), Yearbook of
Immigration Statistics (Washington: DHS, 2019), Tables 7 and 8; for green card data, see “Report of the Visa Office 2019,” Bureau of Consular Affairs,
Department of State, 2020, Table V; for deaths data, see Felicitie Bell and Michael Miller, Life Tables for the United States Social Security Area 1900—
2100 (Washington: Social Security Administration, August 2005); and for abandonment data, see USCIS, “Form I-140, Immigrant Petition for Alien
Worker: Number of Petitions and Approval Status for All Countries by Fiscal Year Received and Approval Status, Fiscal Years 2009 to 2019,”

November 2019.




Figure 5

EB-2/EB-3 employer-sponsored green card applicants, recipients, and backlog, fiscal year 2019
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Sources: For petitions, see U.S. Citizenship and Immigration Services (USCIS), “Form 1-140, Immigrant Petition for Alien Worker: Number of Petitions
and Approval Status for All Countries by Fiscal Year Received and Approval Status, Fiscal Years 2009 to 2019,” November 2019; for green cards
received, see “Report of the Visa Office 2019,” Bureau of Consular Affairs, Department of State, 2020; and for backlog, see USCIS, “Form 1-140, 1-360,
1-526 Approved EB Petitions Awaiting Visa Final Priority Dates by Preference Category as of November 12, 2019,” November 2019.

Minor children of H-1B workers are also eligible for sta-
tus under employed parents’ applications, but they lose their
status and their places in the green card backlog when they
turn 21. This means the longer the wait, the more India-
born children will lose both their status and eligibility for
employment-based green cards. More than two-thirds of
minor children of Indian EB-2 and EB-3 green card petition
beneficiaries (almost 90,000) could age out and lose eligibil-
ity for green cards. These children would have to self-deport
or find new temporary or permanent visas. Meanwhile, work-
ers from other countries and their families will pass the Indi-
ans in line and continue to receive green cards.

Figure 6

The per-country limits’ de facto anti-Indian policy dis-
criminates against higher-skilled immigrants. In 2019, EB-2
and EB-3 Indians and Chinese had significantly higher wage
offers than immigrants from other countries. In effect, the
policy ushers lower-paid immigrants from other countries
ahead of Indians.

Figure 6 shows the average wage offer for beneficiaries of
EB-2 and EB-3 petitions in 2019. Indians and Chinese had
average wage offers of about $120,000—two and a half times
the earnings of the median wage or salary worker in the
United States and a third above the average offer of about
$90,000 for other EB-2 and EB-3 petition beneficiaries.™

Average wage offers for EB-2 and EB-3 immigrants by immigrant birthplace, fiscal year 2019
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Source: “OFLC Performance Data,” Office of Foreign Labor Certification, Department of Labor, updated January 8, 2020, https://www.foreignlaborcert.
doleta.gov/performancedata.cfm.

$89,687
Other (<1-year wait)




8

Despite the higher wage offers to Indians and Chinese,
they are forced to wait much longer. The differences in
wage offers are not simply an accident of where Indians and
Chinese choose to live: the average wage offers for Indians
and Chinese were higher than other nationalities in every
state except three.

U.S. employers clearly demand workers across the skills
spectrum, but there is no economic reason to adopt policies
that intentionally make higher-paid immigrants wait longer—
or forever—for green cards based on their birthplaces.

OPTIONS FOR REFORM

The per-country limits cause the most significant waits in
the employment-based system. The Fairness for High-Skilled
Immigrants Act of 2019 (H.R. 1044), which the House of
Representatives passed onavote of 365 to 65 in July 2019, would
phase out country caps over a four-year period.”” Because

Table 4

Indians and Chinese dominate the backlog, the act guarantees
other nationalities at least 15 percent of the green cards in the
first year and 10 percent in the two succeeding years. It also
contains a provision assuring that immigrants from all other
countries who apply before enactment will not lose their ad-
vantageous positions.

Table 4 shows how the Fairness for High-Skilled
Immigrants Act would affect the number of EB-2 and EB-3
green cards received by immigrant birthplace as well as the
size of the EB-2/EB-3 backlog by birthplace, again factoring in
deaths and abandoned petitions (see the appendix for detailed
methodology). Table 4 also projects the backlog increase mov-
ing forward based on the share of petitions by birthplace in
2019.”° Under the bill, all new petitions starting in 2022 would
immediately enter the backlog regardless of birthplace.

Table 4 reveals that it would take less than a decade for
the existing backlog to be processed without the per-country
limits compared to several decades with them (see Table 2).

Projected effect of Fairness for High-Skilled Immigrants Act on EB-2/EB-3 green cards

| 2020 | 2021 | 2022 | 2023 | 2028 | 2029 | 2030

Green cards issued 7,956 57,464 57,464 71,620 71,620 46,705 40,888
Green card share 10% 75% 75% 93% 93% 61% 53%

% 2020 backlog 706,097 670,906 588,987 510,016 92,502 18,193 0]
= Total backlog 706,097 827,141 876,101 926,162 1,115,292 1,157,050 1,224,805
Share of total backlog 89% 89% 82% 7% 59% 57% 56%
Green cards issued 7,012 11,493 11,493 4,998 4,998 11,856 9,834
Green card share 10% 18% 18% % % 18% 13%

% 2020 backlog 77,529 67,594 53,695 40,307 10,335 5,006 0]
S Total backlog 77,529 105,172 122,751 140,399 256,337 278,924 294,590
Share of total backlog 10% 11% 11% 12% 14% 14% 14%
Green cards issued 61,650 7,662 7,662 0 0 18,057 25,895
Green card share 80% 10% 10% 0% 0% 24% 34%

g 2020 backlog 10,835 0] 0 0 0 0 0
©  Total backlog 10,835 0] 71,313 141,457 525,651 599,158 653,589
Share of total backlog 1% 0% 7% 12% 28% 29% 30%

_ 2020 backlog 794,461 738,500 642,682 550,324 102,837 23,198 0]
< Total EB-2/EB-3 backlog 794,461 932,313 1,070,166 1,208,018 1,897,280 2,035,132 2,172,984

Sources: Author’s calculations based on Fairness for High-Skilled Immigrants Act of 2019, H.R. 1044, 116th Cong. (2019); U.S. Citizenship and
Immigration Services (USCIS), “Form 1-140, 1-360, 1-526 Approved EB Petitions Awaiting Visa Final Priority Dates by Preference Category as of
November 12, 2019,” November 2019; Department of Homeland Security (DHS), Yearbook of Immigration Statistics (Washington: DHS, 2019), Table 7;
for green card data, see “Report of the Visa Office 2019,” Bureau of Consular Affairs, Department of State, 2020, Table V; for deaths data, see Felicitie
Bell and Michael Miller, Life Tables for the United States Social Security Area 1900-2100 (Washington: Social Security Administration, August 2005);
and for abandonment and distribution data, see USCIS, “Form I-140, Immigrant Petition for Alien Worker: Number of Petitions and Approval Status for
All Countries by Fiscal Year Received and Approval Status, Fiscal Years 2009 to 2019,” November 2019.




Furthermore, the Fairness for High-Skilled Immigrants Act
would move policy toward its stated purpose of fairness or
equity between nationalities. The share of green cards issued
would more closely resemble the share of the green card back-
log in 2030 (highlighted in Table 4). Inequity would still exist
in 2030, however, because the advantages of other nation-
alities would partially continue during the first three years.
‘While not shown in Table 4, the share of Indian petitions in
the 2020 backlog eventually receiving employment-based
green cards would increase under the Fairness for High-Skilled
Immigrants Act from 44 percent (as seen in Table 2) to 81 per-
cent, as a result of fewer deaths and abandoned petitions.

Table 4 also shows that if the current rate of increase in the
backlog continues, the legislation would still permit a massive
increase in the EB-2/EB-3 backlog by 2030—skyrocketing past
2 million. Indians would improve their position relative to the
status quo but would still have more than 1.2 million petitions
pending, which would take decades to process.

Senators have proposed additional reforms to address this
problem. Senators Richard Durbin (D-IL) and Rand Paul
(R-KY) want to phase out the per-country limits #nd increase

Figure 7
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the availability of green cards, making the system more equi-
table and more efficient. Durbin’s Resolving Extended Limbo
for Immigrant Employees and Families (RELIEF) Act (S.
2603) exempts spouses and minor children from the cap, ef-
fectively doubling the number of green cards, and it creates a
new temporary pool of green cards equal to the current num-
ber of backlogged petitions as of 2020 to be dispensed over
five years. Paul’s Backlog Elimination, Legal Immigration, and
Employment Visa Enhancement (BELIEVE) Act (S. 2091)
eliminates the per-country limits, increases the overall limit
on employment-based green cards from 140,000 to 270,000,
exempts spouses and minor children of workers and investors
from the cap, and creates a new uncapped category for short-
age occupations, currently nurses and physical therapists.
These reforms would effectively quadruple the available green
cards in the EB-2/EB-3 categories.

Figure 7 compares the potential effects of the Fairness for
High-Skilled Immigrants Act and current law and the RELIEF
and BELIEVE Acts on the total EB-2/EB-3 green card back-
log, including existing petitions and future petitions (pro-
jected based on total increase). The Fairness for High-Skilled

Projected total EB-2/EB-3 green card backlog under the RELIEF, BELIEVE, and Fairness for High-Skilled

Immigrants Acts
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Sources: Author’s calculations based on Fairness for High-Skilled Immigrants Act of 2019, H.R. 1044, 116th Cong. (2019); Resolving Extended Limbo for
Immigrant Employees and Families (RELIEF) Act, S. 2603, 116th Cong. (2019); and Backlog Elimination, Legal Immigration, and Employment Visa
Enhancement (BELIEVE) Act, S. 2091, 116th Cong. (2019); net increase in backlog based on difference between U.S. Citizenship and Immigration
Services (USCIS), “Count of Approved Petitions as of April 20, 2018 with Priority Date on or after May 2018 Department of State Visa Bulletin,” April 23,
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data, see “Report of the Visa Office 2019,” Bureau of Consular Affairs, Department of State, 2020, Table V; for deaths data, see Felicitie Bell and Michael
Miller, Life Tables for the United States Social Security Area 1900-2100 (Washington: Social Security Administration, August 2005).
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Immigrants Act would only redistribute the backlog more
fairly between nationalities—it would not reduce it. Under the
Fairness for High-Skilled Immigrants Act as well as current
law, the backlog would increase 160 percent by 2030, while the
backlog would decline by 74 percent under the RELIEF Act.
Only Paul’s BELIEVE Act would eliminate the backlog com-
pletely in 2026.

CONCLUSION

America’s employment-based immigration system is
broken. More than 1 million immigrants are waiting for law-
tul permanent residence solely from outdated caps, and the

current rate of increase in the backlog predicts that it will
total more than 2.4 million by 2030. Per-country limits force
Indians to bear nearly the entire burden of a broken system
with more recent immigrants facing lifetime waits for green
cards. About 205,000 could die in line even if they stay in
line as long as possible.

Congress needs to address this emergency before the
country loses out on hundreds of thousands of skilled work-
ers who could contribute to America’s economy. Abandoning
per-country limits would be a good first step, but it would be
insufficient to prevent unsustainable waits for all immigrants.
Congress also needs to increase the number of green cards dra-
matically to resolve this crisis.




APPENDIX

Methodology for Figures 1-4

U.S. Citizenship and Immigration Services (USCIS) report-
ed the number of principal petition beneficiaries (i.e., workers
or investors) by category and birthplace. It provided a “multi-
plier” to estimate the number of derivative beneficiaries (i.e.,
spouses and minor children eligible for green cards by virtue of
their relationships to the principal applicants). USCIS multi-
plies the multiplier by the number of principal beneficiaries to
calculate the number of derivative beneficiaries.

USCIS calculated the multiplier by taking the number
of derivative beneficiaries who received green cards divided
by the number of principal beneficiaries who received green
cards, as recorded on Table 7 of the Department of Home-
land Security’s (DHS’s) 2016 Yearbook of Immigration Statistics.
Figures 1—4 estimate these multipliers separately for spouses
and children in the same manner as USCIS using DHS’s 2018
Yearbook of Immigration Statistics. These multipliers were mul-
tiplied against the number of principal beneficiaries listed in
USCIS’s disclosure.™

Methodology for Table 2

NO CHANGES COLUMN. The backlog estimates in Table 2 are
estimated by multiplying the number of principal beneficiaries
listed in USCIS’s Freedom of Information Act (FOIA)
disclosure by the derivative multiplier described in the
methodology for Figures 1—4. The number of annual green
cards issued by birthplace and category are estimated using
the numbers from 2019. The number of years to process with
no changes was calculated by dividing the backlog by the
number of green cards issued in 2018. EB-2 and EB-3 were
combined because every EB-2 applicant can refile under EB-3
(i.e., “port”) when those waits become shorter than EB-2. EB-2
requires an advanced degree; EB-3 requires abachelor’s degree.
This explains why the current wait times for EB-2 and EB-3
are already so close. EB-2 and EB-3 beneficiaries both waited
about 10 years for the chance to apply for green cards in 2019.**

DEATHS COLUMN. The number of future deaths was
calculated as follows:

First, the ages of adult backlogged beneficiaries—princi-
pal beneficiaries and their spouses—were estimated for each
category according to the age distribution of H-1B visa hold-
ers extending their status in 2017. Most employment-based
green card applicants start on H-1Bs, and those applying for
extensions are likely to have very similar age distribution
as pending employment-based applicants. USCIS only re-
ports the H-1B age distribution in five-year increments, so

II

the population at individual ages was estimated by dividing
by five. For children, the age distribution originated from
Table 8 of DHS’s Yearbook of Immigration Statistics, showing
the age distribution of new legal permanent residents.*

Second, the probability of dying at each age was taken
from the Social Security Administration’s life tables.

Third, the probability of dying at each age was multiplied
by the backlogged population at each age to produce the
number of deaths in a year.

Fourth, the backlogged population at each age was aged
one year for each year into the projection.

Fifth, the number of deaths in each age group in the prior
year was subtracted from the prior year’s population.

Sixth, the population of each individual age was reduced by
the number of green cards issued in the prior year in propor-
tion to that population’s share of the total population, based
on the number of green cards issued in fiscal year (FY) 2019.

This process was repeated for each year until the initial
population was reduced to zero. Deaths for each year were
summed to produce an estimated number of total deaths, as-
suming all beneficiaries remained in the backlog. The num-
ber of years to process is the number of years that it took to
reduce the initial populations to zero.

ABANDONMENT COLUMN. The rate of abandonment was
calculated based on the number of approved petitions for
EB-2 and EB-3 Indian nationals from 2009 to 2019. FY 2009
was taken as the starting point because the Department of
State (DOS) was currently processing petitions from 2009
in November 2019, and Indian EB-2 and EB-3 petition
beneficiaries had the longest time sample to review.**

First, the number of approved I-140 petitions for Indians
filed in 2009 was reduced by the percentage of that year
that had been allowed to apply for a green card/immigrant
visa as of November 2019 based on DOS’s “Visa Bulletin for
November 2019.”

Second, the number of approvals for each year was re-
duced by an annual rate necessary to obtain the actual num-
ber of backlogged petitions in November 2019. This rate was
determined to be 2.4975 percent. This rate was used for EB-1
to EB-4 categories. Steps 1 and 2 were similarly performed
tfor EB-5 petition approvals from 2013 to 2020 to produce an
abandonment rate for EB-5 petitions.

Third, the rate of abandonment was then applied to the
population of backlogged beneficiaries in 2020 by age (as cal-
culated above). Each age group was aged forward one year, and
the number of abandoned petitions in the prior year was then
subtracted from the population for each age in the prior year
in the same manner as deaths. Abandoned petitions as well as
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deaths and green cards as calculated above were subtracted
from each age group until the initial population was zero.

Fourth, beneficiaries turning age 21 were dropped from
the backlog each year of the projection because the law only
entitles children under age 21 to derivative eligibility for
green cards. The number of green cards received in Table 2
was calculated by summing the projected number of green
cards issued under this calculation (i.e., minus deaths and
abandoned petitions).

Methodology for Table 3

USCIS’s FOIA disclosure does not provide the date of the
approved petitions, so Table 3 estimates the distribution of
backlogged beneficiaries based on the distribution of I-140
approved petitions filed from FY 2009 to November 2019.
FY 2009 is currently the oldest petition without a current
priority date in the EB-2/EB-3 line, so all backlogged peti-
tions entered after that date. The model that includes deaths
and abandonments used in Table 2 was then applied to each
to estimate the dates they would be processed.”

Methodology for Figure 6

The Office of Foreign Labor Certification (OFLC) publish-
es the individual wage offers for all EB-2 and EB-3 immigrants
whose employers are required to receive approved labor cer-
tifications. Figure 6 includes only the labor certifications that
were certified. The wage offers can be annual, monthly, weekly;
or hourly and can have a high or low range, so Figure 6’s projec-
tion comes from annualizing each wage range and then aver-
aging the range for each individual. The countries reflect the
birth country of the immigrant, not their citizenship. The data
needed mild cleaning to correct for errors that listed yearly
wages as paid on a more regular schedule.?®

Methodology for Table 4

Table 4 uses the same model as Table 2’s projection that
includes deaths and abandonment. It assumes that in 2020,
the status quo will prevail for green card issuances because
the Fairness for High-Skilled Immigrants Act includes a
provision that states that anyone who applied for the date
of enactment will receive the same treatment as before,
and at any one time, there is more than a year’s worth of
new petition beneficiaries. For 2021 and 2020, non-Indian,
non-Chinese nationalities are guaranteed 10 percent of the
green cards, and for all years after that, the remaining 2020
Chinese backlog was equally distributed across the num-
ber of years it would take for the 2020 Indian backlog to be
processed.

The annual rate of increase in the total backlog was esti-
mated for all beneficiaries by taking the monthly rate of in-
crease in the backlog from April 2018 to November 2019 and
multiplying by 12. Then, the gross increase—that is, the dif-
ference between the total backlog and the backlog in 2020—
was distributed based on the percentage of petitions issued
by birthplace in 2019.”7

Methodology for Figure 7

The estimated increase in the total backlog under the
Fairness for High-Skilled Immigrants Act comes from the
last row of Table 4, estimated by the annual rate of increase
in the backlog from April 2018 to November 2019. The in-
crease in the number of green cards under the Resolving
Extended Limbo for Immigrant Employees and Families and
Backlog Elimination, Legal Immigration, and Employment
Visa Enhancement Acts was subtracted from the estimated
backlog. Both cases assume that 50 percent of EB-1 numbers
go unused and spill over to EB-2 and EB-3 after 2022.
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3. 8 US.C. 1153(b)(1); and “Employment-Based Immigration:
First Preference EB-1,” U.SS. Citizenship and Immigration Ser-
vices, last updated October 29, 2015, https://www.uscis.gov/
working-united-states/permanent-workers/employment-based-

immigration-first-preference-eb-1.
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