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We welcome letters from readers, 
particularly commentaries that re- 
flect upon or take issue with mate- 
rial we have published. The writer's 
name, affiliation, address, and tele- 
phone number should be included. 
Because of space limitations, letters 
are subject to abridgment. 

Compensation Programs 

TO THE EDITOR: 

In his insightful article, "Compen- 
sating Victims of Policy Change" 
(Regulation, September/ October) 
Robert Goldfarb correctly points 
out that any explicit rationale for 
awarding compensation would like- 
ly be unable to contain pressures 
for even broader generosity. This 
warning applies particularly to the 
argument most often heard for 
compensation: that it would facili- 
tate desirable policy changes other- 
wise difficult to accomplish. Adher- 
ents to this theory should recognize 
that compensation can also facili- 
tate policy changes they might view 
as undesirable. Indeed, the ability 
of a compensation program to si- 
lence the opponents of policy 
change may be the strongest argu- 
ment against it. 

Often the deregulation of an in- 
dustry is cited as an example of the 
kind of policy change that could be 
effected more smoothly with com- 
pensation. But if victims of deregu- 
lation were routinely compensated, 
could the victims of increased regu- 
lation be turned away? Section 25 
of the Toxic Substances Control Act 
orders EPA to report to Congress 
on the desirability of indemnifica- 
tion (compensation) for victims 
of environmental regulation. (This 
study is now overdue.) Indemnifica- 
tion presumably could apply to 
stockholders who were injured, as 
well as to jobholders. One can imag- 
ine regulatory agencies using public 
funds to buy a consensus: paying 
proponents of stricter regulation to 
argue in favor of it, through inter- 
venor funding, while paying the 
victims not to argue against it, 

through indemnification. 
Fiscal expenditures are already 

out of control because their cost to 
individual taxpayers (and voters) is 
so diffuse. The visible anguish and 
cries of protest of the victims of 
regulation appear to be the most 
effective constraint on excess regu- 
latory zeal; let us not smother them 
by shifting regulatory costs to the 
shoulders of the already overbur- 
dened taxpayer. 

Brian F. Mannix, 
Council on Wage and 

Price Stability 

TO THE EDITOR: 

. . . Goldfarb points out that de- 
mands for compensation in many 
programs have expanded far be- 
yond their originally intended 
boundaries, and that other pro- 
grams have created disturbing in- 
centives to engage in uneconomic 
behavior. This does not mean, how- 
ever, that the government should 
abandon its efforts to compensate 
the victims of policy changes. Any 
change in policy will produce both 
winners and losers, and when the 
losers are numerous, or well-posi- 
tioned politically, they usually suc- 
ceed in blocking an uncompensated 
policy change even when the aggre- 
gate benefits of that change are 
very large in relation to their own 
losses. 

More important, even when pro- 
spective losers are not numerous or 
well-positioned, they are still often 
able to block changes because of 
the very high premium our society 
places on what we may call "in- 
cumbency rights." The sentiment 
that underlies our legal maxim that 
"possession is nine-tenths of the 
law" also causes our political sys- 
tem to weigh the rights of parties 
adversely affected by policy changes 
much more heavily than those of 
parties who stand to gain. In view 
of these implied incumbency rights, 
carefully designed compensation 
programs are often the only practi- 
cal way to achieve policy changes 
that pass even the most conserva- 
tive cost-benefit standard. 

Many of the flaws in the com- 
pensation programs Goldfarb dis- 
cusses stem from our tendency to 
stress fairness as the exclusive ra- 
tionale for compensation. These 
problems could be reduced sharply 
if we would eschew fairness alto- 
gether as an explicit rationale for 
compensation and adhere instead 
to the following rule of thumb: 
When an output-increasing policy 
change can be achieved politically 
without the use of compensation 
mechanisms, we should not use 
them; but when change is political- 
ly impossible without compensa- 
tion, we should arrange lump sum 
payments of as small a size as is 
politically necessary to achieve the 
policy change. 

Such a rule would help to close 
Goldfarb's Pandora's box, whose lid 
is currently propped open by our 
nearly exclusive reliance on explicit 
fairness considerations. No longer 
would consistency require that we 
track down secondary and tertiary 
victims of policy changes and de- 
bate what it would take to make 
them whole again. Nor would we 
be forced, say, to pay compensation 
only to those workers who remain 
unemployed after a trade liberali- 
zation on the grounds that it would 
be unfair to compensate workers 
who quickly found new jobs. In- 
stead, efficient severance payments 
could be used in place of open-end- 
ed unemployment benefits to win 
union acceptance of trade liberali- 
zations. 

This would not eliminate fairness 
considerations from the compensa- 
tion debate. Indeed, under the pro- 
posed rule, victims of policy 
changes would voice their demands 
for compensation through the po- 
litical process in much the same 
way as they do now. The effect of 
the rule, to the extent that it en- 
joyed broad support, would be to 
clarify the policy debate and make 
it easier than it currently is to say 
no to compensation demands that 
have built-in incentives for ineffici- 
ent behavior. 

Would it be possible to secure 
broad political acceptance of the 
proposed rule of thumb? Two fun- 
damental considerations suggest 
that it would. First, it is in the in- 
terest of all parties to agree ex ante 
to policy guidelines that discourage 
inefficient behavior. The larger the 
pie, the larger everyone's slice is 
likely to be. Second, those groups 
with the greatest political influ- 
ence, and thus those whose support 
for the proposed rule would be 
most necessary, are those least like- 
ly to be threatened by the rule. 
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LETTERS 

Some may complain that the pro- 
posed rule is a cynical exercise in 
realpolitik that shortchanges the 
legitimate rights of the politically 
downtrodden. They should remem- 
ber, however, that our current fo- 
cus on nominal fairness has pre- 
vented us from making output-in- 
creasing policy changes in a host 
of different areas, which is itself 
unfair to the overwhelming major- 
ity who would benefit from such 
changes. We may also bear in mind 
that ours is a society that has al- 
ways shown compassion toward 
the disadvantaged, never more so 
than in times of rapidly growing 
national output. Any policy that 
makes it easier to achieve output- 
increasing changes should there- 
fore make it easier to achieve com- 
monly held equity objectives. 

Robert H. Frank 
Cornell University 

TO THE EDITOR: 

Most economists have had the les- 
son drummed into their heads that 
a policy change can be said to lead 
to an actual (as opposed to a po- 
tential) improvement in welfare 
only if compensation is paid to los- 
ers. Robert Goldfarb's article raises 
many thorny philosophical and 
practical issues which proponents 
of any compensation plan must 
confront. 

The subject is particularly im- 
portant since the government now 
awards compensation rights not 
only when it acts, but when it fails 
to act. For instance, the Trade Act 
of 1974 compensates workers and 
firms that are displaced when the 
government fails to impose new 
import curbs such as orderly mar- 
keting agreements and trigger 
prices. (Compare this with a nar- 
rower standard which would grant 
compensation only when tariffs are 
actually reduced.) TAA payments 
have accordingly ballooned into a 
program with estimated expendi- 
tures of $4 billion in fiscal 1981 
(Wall Street Journal, November 14, 
1980). 

Yet we should evaluate the cur- 
rent TAA program in light of the 
high cost of alternative policies. 
Thus, a recent FTC analysis has 
estimated that the auto import re- 
strictions proposed by Ford and 
the United Auto Workers would 
cost consumers $4 to $6 billion an- 
nually. Allowing for similar losses 
in other industries that demand 
protection would put current TAA 
expenditures in a more balanced 
light.... 

Postponing a decision to deregu- 
late or to pursue freer trade not 
only requires us to forego benefits, 
but, as Goldfarb recognizes, may do 
nothing to reduce future demands 
for compensation. In particular, if 
a new cohort of workers is attract- 
ed into a protected industry, the 
demand for compensation could 
grow as it is postponed. 

While it is clear that compensa- 
tion plans raise a myriad of diffi- 
cult design problems, scrapping the 
whole concept would eliminate a 
potentially useful economic policy 
tool. 

John Mutti 
University of Wyoming 

ROBERT GOLDFARB responds: 

All three letters make useful points. 
Mannix ingeniously identifies a hid- 
den danger in using compensation 
as a policy tool that had not oc- 
curred to me. Frank stresses the 
fact that, despite all the pitfalls in- 
herent in compensation policy, it 
may still be a useful tool in certain 
cases. He argues that many pitfalls 
could be minimized if compensa- 
tion were not used as a "fairness" 
device; instead, compensation 
should only be used for political 
buyout purposes, and only when 
(desirable) change is politically im- 
possible without compensation. 
Moreover, the compensation that is 
paid should be as small as political- 
ly possible (and lump sum). I 
strongly agree that this type of lim- 
itation on compensation policy is 
desirable. However, I am skeptical 
about the ability of the political 
system to successfully impose it. 
It is just too politically tempting 
to give out goodies when harm is 
claimed. If my skepticism is cor- 
rect, the issue becomes an empir- 
ical one. Assuming that we have the 
political choice of sometimes using 
compensation policy versus never 
using compensation policy (a choice 
we may not in fact have) and as- 
suming we try our political best to 
enforce Frank's limitations on com- 
pensation applicability, will net 
benefits from appropriate use of 
compensation outweigh net costs 
from inappropriate uses? Reason- 
able observers may well disagree 
on the answer to this question. 

Mutti's letter provides an inter- 
esting counterpoint to Frank's. 
Mutti, like Frank, argues that de- 
spite its various difficulties, com- 
pensation policy may be useful in 
some cases. He cites TAA as an ex- 
ample of a program that looks ex- 

pensive, but may in fact be a worth- 
while "deal" since it may have fore- 
stalled the imposition of much 
more costly import restrictions. 
This line of argument seems to sug- 
gest two important questions: (1) 
Has TAA in fact significantly less- 
ened effective protectionist pres- 
sure? Mutti is far better equipped 
to answer this question than I am, 
but recent newspaper accounts of 
pressure for automobile protection- 
ism from organized labor do not 
leave me convinced that the 1974 
Act was highly effective in limiting 
pressure for protectionism; and (2) 
Even if TAA has in fact lessened 
effective protectionism, has it met 
Frank's demand for "efficient buy- 
outs"? That is, does the current 
TAA program appear to be a "least 
cost" way of buying acquiescence 
to not increasing trade barriers? 
I'd be surprised if the answer were 
"yes." In any case, both questions 
seem to me to deserve careful 
study. 

Inflation and the NLRB 

TO THE EDITOR: 

Bernard D. Meltzer and Robert J. 
LaLonde, in "Inflation and the 
NLRB," (Regulation, September/ 
October) have put their fingers on 
a little-noted means by which infla- 
tion broadens the scope of national 
labor law regulation: the dollar 
business volumes used by the NLRB 
to define the minimum scope of its 
jurisdiction over employers, figures 
which Congress froze into a statu- 
tory mold in the Landrum-Griffin 
Act of 1959. 

An important theme in recent 
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LETTERS 

analysis of the NLRB is the urgent 
need for deregulation. Typically, 
this debate is conducted with ref- 
erence to qualitative board doc- 
trines-particularly the extensive 
battery of regulation of election 
campaign propaganda.... Meltzer 
and LaLonde show how inflation 
has been producing a continual 
quantitative expansion of the scope 
of board regulation as it erodes the 
real value of the monetary stand- 
ards fixed more than two decades 
ago (in the days of relative price 
stability of the fifties). 

Almost in passing, the authors 
seem to endorse indexing the 
board's jurisdictional standards as 
a remedy. I agree that we do need 
to ration the scarce resources of 
national labor law and administra- 
tion. I also agree that if we are to 
adopt monetary criteria for this 
purpose, then we should use some 
index or other to preserve the real, 
not simply the nominal, value of 
the figures we initially select. I sug- 
gest, though, that as and when Con- 
gress addresses this problem, it 
should rethink the issue of whether 
the amount of business a firm does 
(e.g., a $500,000 sales volume for de- 
partment stores) is the proper cri- 
terion for determining whether its 
employees are to be protected from 
discriminatory anti-union firings or 
its business is to be protected from 
secondary organizational picketing. 

Of course, one could reply that 
these jurisdictional limits do not 
evidence a substantive judgment 
about the appropriate legal rights 
of employer and employee in small 
businesses. Rather they reflect a 
view only of the proper reach of 
federal law, and thus leave it to the 
states (explicitly under Section 
14(c) of the NLRA) to step in to 
fill the vacuum. The problem is that 
too many of the states have not 
done so. One reason is that under 
the current constitutional and stat- 
utory interpretation of federal 
power under the interstate com- 
merce clause the national labor law 
penetrates so deeply into the world 
of employment (even in terms of 
1959 dollars), that it has left the 
states little or no incentive to pro- 
vide sophisticated legal and admin- 
istrative protection for the margin- 
al situations which elude this fed- 
eral net. 

Indexing the jurisdictional stand- 
ards to the rate of inflation would 
simply reinforce the current pat- 
tern. I prefer quite a different ap- 
proach. There should be a radical 
hike in the floor of the NLRB's jur- 
isdiction: to somewhere on the or- 
der of $10 million business volume 

or 500 employees. But this self-lim- 
itation of federal labor law should 
apply only in regard to those states 
which actually do exercise their 
right to enact a comprehensive la- 
bor statute, one which addresses 
the relevant problems within the 
principles of the NLRA (although 
certainly not with slavish imita- 
tions of the latter's detailed rules). 
I know that there are serious is- 
sues to be faced in working out any 
such approach, issues which can- 
not be dealt with in a letter of this 
length. But I believe this tack does 
exhibit two important virtues lack- 
ing in the current setting. First, 
there would be a major, not just a 
marginal, contraction in the work 
of the NLRB which would enable 
the latter to focus its resources and 
energies in faster and more thought- 
ful disposition of the caseload 
which it retains. Second, we would 
invite the states back into the busi- 
ness of labor law reform, in an ef- 
fort to break the current logjam at 
the national level. The Agricultural 
Labor Relations Act enacted in 
California in the mid-seventies 
shows that the states, if given the 
opportunity, can devise innovative 
approaches to the perennial prob- 
lems of private sector labor law 
(such as union access to workers, 
expedited elections, and so on). I 
hardly think it likely that there 
would have been an ALRA if Cali- 
fornia had been left with jurisdic- 
tion only over the smaller farms 
which fell beneath a national mone- 
tary standard for the NLRB's jur- 
isdiction, even if that standard were 
indexed to the rate of inflation. 

Paul C. Weiler 
Harvard Law School 

BERNARD MELTZER responds: 

Our article was concerned essential- 
ly with the impact of inflation on 
the NLRB's jurisdiction. Professor 
Weiler's proposals are more ambi- 
tious - and interesting - and they 
call for a bit of background. 

The Taft-Hartley Act permitted 
the NLRB to cede jurisdiction to 
state agencies unless it found the 
pertinent state and federal provi- 
sions to be inconsistent. The NLRB, 
however, never found the requisite 
conformity. The areas which the 
NLRB itself declined to regulate 
were also held to be beyond state 
authority, thus creating the notori- 
ous no man's land, which was elimi- 
nated in 1959. 

Professor Weiler's more flexible 
proposal has the defects of its vir- 

tues. First, since the NLRA states 
its "principles" with a pliable gen- 
erality, their actual impact depends 
critically on continuing interpreta- 
tion as well as on procedural rules. 
The tribunal or tribunals (which, in- 
cidentally, he does not specify) ex- 
amining state conformity to federal 
principles could, of course, stress 
merely the verbalistic conformity 
of state and federal statutory provi- 
sions. But if such a tribunal were 
also to compare the actual impact 
of the whole body of federal and 
state decisions, complex controver- 
sies would proliferate, without clear- 
cut legislative standards for resolv- 
ing them. After all, one man's "de- 
tail" is another man's "principle." 
In any event, it is unclear what ef- 
fect his proposal would have on the 
jurisdiction of the approximately 15 
existing state labor boards. What is 
reasonably probable is that cases 
excluded from national jurisdiction 
arriving in "non-conforming" states 
would once again be relegated to 
the limbo of no man's land. 

Second, his proposal would fur- 
ther complicate state adjudication, 
since a state agency would often 
face the risk that deviation from 
federal principles in a particular 
case might destroy state jurisdic- 
tion. 

Finally, Professor Weiler's propos- 
al lacks any clear grounding in prin- 
ciple. If the federal interest is 
strong enough to require the appli- 
cation of federal principles to all or 
a given class of cases, the rules and 
adjudication that give content to 
those principles should also apply. 
(If such absolute conformity im- 
posed an excessive workload on the 
federal board, other measures 
-which I cannot treat here-could 
deal with that problem.) On the 
other hand, if the matters excluded 
from the national board are pre- 
dominantly matters of local inter- 
est, the states should be free to ex- 
periment, subject only to the Con- 
stitution-and not to a rule permit- 
ting them to depart from the feder- 
al model, but not too much. The 
states should also be free to develop 
new approaches to any problems 
distinctive to smaller firms. That 
there is no obvious line between 
local and national labor disputes 
does not justify hazy demarcations 
between state and federal jurisdic- 
tion. 

It may be true, as Professor Weil- 
er suggested, that the federal net is 
now cast too wide to provide an 
adequate incentive for state labor 
law reform. But the inaction of the 
states is not simply the result of the 

(Continues on page 53) 

4 AEI JOURNAL ON GOVERNMENT AND SOCIETY 



'-'
' 

'"
'' 

.3
' 

'L
3 

6'
3 

O
r.

 

.`
1 

Q
T

R
 

'"
' 

f1
4 

[2
y 

w
0q

 
r'1

 

O
10

 
fo

g 
(C

D
 

r'"
 

Pa
O

 
B

O
O

 
C

O
O

 
'..

.' 
C

].
 

o.
, 

"'
' 

.a
. 

"L
7 

C
.7

 

'°
., 

`:
' 

..'
i. 

-0
0 

',a
3'

 

p'
. 

ti,
 

"'
t 

7r
" 

r+
, 

ra
n 

'--
 

O
'' 

rt
. 

!%
' 

"'
. 

'3
' 

w
rt

 
ta

n 

^y
, 

to
rt

 
''O

 
,,,

r 
"'

. 

O
ne

°i
b 

O
ry

S 

ta
i 

'C
7 

(C
D

 
O

"'
 

.+
, 

^.
a 

rt
e,

 
hr

. 

'L
3 

(C
D

 

.-
. 

,..
,. 

f1
. 

`"
' 

,a
0 

,..
 

',,
 

ra
n 

`_
' 

0q
' 

hr
. 

.'y
 

(O
D

 
to

t]
. 

ra
n 

C
al

 

.m
ay

, 

U
'0 

C
's 

m
aw

 
C

U
. 

0°p 
10a)" 

'.o 
3q3 

urn 
a'' 

Iii!!! 
'i. 

..., 
.:, 

030; 
00th-- 

.ass 
n.. 

v.. 

o=
ff 

..+
 

+
-' 

..+
 

.-+
 

P4, 

Pro 

chi 
fir 

F-, 
'C

S 
s.. 

'-, 
U

"" 
>

.d 
O

'. 
n~

w
 

C
13 

.-. 
s., 

... 
t], 

a0'1:1 
60w

o>
gboooa 

°°.-m
 

... 
0c. 

.O
- 

C
.'_ 

0-. 
s.. 

4m
., 

.... 

..+
 

O
>

[ 
ff. 

+
+

° 
Q

.4 
... 

>
-- 

..+
 

s., 

r-+
 

.., 
.U

+
 

+
U

' 'C
3 

,cam
 

f], 
.,. 

+
., 

,.O
 

S'1, 
z,2 

.., 

LETTERS 

(Continued from page 4) 
shrinkage of their jurisdiction. 
Note, for instance, that few impor- 
tant agricultural states have com- 
prehensively exercised their right 
to regulate labor relations in agri- 
culture. 

OSHA and Benefit/Cost 

TO THE EDITOR: 

In their article on OSHA's noise 
standard, "Protecting Workers' 
Hearing" (Regulation, September/ 
October), James C. Miller III and 
Thomas F. Walton seek to demon- 
strate the usefulness of a cost-bene- 
fit framework in judging the "eco- 
nomic feasibility" of OSHA stand- 
ards. In this case, the authors con- 
clude that OSHA's noise abatement 
program of engineering controls is 
less cost-effective than a GM pro- 
gram which uses personal hearing 
protectors. They base this assess- 
ment in part on unsubstantiated 
assumptions about the effectiveness 
and cost of such devices. 

Most analyses to date have ig- 
nored the wide-ranging differences 
in reliability and comprehensive- 
ness of protection among alterna- 
tive control technologies. For ex- 
ample, the Miller-Walton analysis 
focuses exclusively on technical dif- 
ferences in noise reduction levels 
between engineering controls and 
personal protection devices. They 
do not take into account some of 
the major drawbacks of personal 
hearing protectors: higher failure 
rates, the need for employee moni- 
toring and supervision, and, most 
importantly, the fact that many 
workers cannot or will not wear 
them. 

A number of studies show that 
many workers would not receive 
the 26.6 dBA noise reduction from 
hearing protectors assumed by 
Miller and Walton. For example, a 
recent NIOSH-sponsored study in 
actual industrial settings found 
much lower median reductions of 
7.5, 10.0, and 12.8 dBA for the three 
earplug types listed. Other studies 
have found ear protector rates of 
noise reduction as high as 33 dBA 
for one type of earmuff and as low 
as zero in other cases. 

In its regulatory analysis, OSHA 
assumed that the average ear pro- 
tector provides 15 dBA of noise re- 
duction. If so, the average exposure 
levels under the GM program are 
seen to be similar to, not lower 
than, the level under the OSHA pro- 
gram. Moreover, OSHA assumed a 
full-scale program of worker train- 
ing and audiometric testing to in- 

struct workers on the need for and 
proper use of the protectors. Allow- 
ing for a less comprehensive pro- 
gram would increase the relative 
benefits of the OSHA approach. The 
benefit estimates are likewise high- 
ly dependent on the values assumed 
for the effectiveness of engineering 
controls. The sensitivity of these 
cost-benefit results to defensible 
changes in assumptions shows both 
the potential for misleading health 
determinations and the real sub- 
jectivity underlying such analytical 
techniques. 

Even the cost side of the equa- 
tion, often characterized as relative- 
ly precise, is in practice subject to 
wide-ranging estimates. For exam- 
ple, the authors assume that noise 
reduction enclosures will have a 
useful life of only five years. Yet 
other research conducted by Bolt, 
Beranek and Newman (BBN), a na- 
tionally recognized acoustical con- 
sulting firm, indicates that noise 
controls last about 20 years, sub- 
stantially reducing the estimated 
costs of engineering controls. 

The authors compared the esti- 
mated costs of the OSHA standard 
for GM with those in the Continen- 
tal Can case, where a court ruled 
that a noise abatement program 
costing $410 per employee was "eco- 
nomically infeasible." Comparisons 
between imprecise and ad hoc court 
rulings are especially dangerous 
and would hardly lead to improved 
regulatory decisions. 

The danger in imposing a cost- 
benefit requirement for OSHA reg- 
ulations lies in giving a false sem- 
blance of objectivity to the uniniti- 
ated. Although cost-benefit analysis 
is attractive and sensible in theory, 
it is not as precise and value-free in 
practice as its proponents often 
suggest; it cannot replace the com- 
plex subjective judgments neces- 
sarily involved in occupational 
health and safety regulation. This 
is meant to suggest not that eco- 
nomic efficiency should not be a pri- 
mary consideration in regulatory 
policy, but rather that cost-benefit 
analysis is a very imperfect tool for 
making efficiency judgments. 

Nancy S. Barrett 
Department of Labor 

TO THE EDITOR: 

I would call the Miller-Walton 
article a cost-effectiveness, not a 
cost-benefit, analysis. The benefits 
of regulation were specified in phys- 
ical terms, and not in the "willing- 
ness to pay" terms of a true cost- 
benefit comparison. Were a cost- 

benefit analysis done on both the 
GM policy and the OSHA alterna- 
tive, neither might pass muster. 
Workers might find that the disutil- 
ity of possible hearing impairment 
is less than the disutility of having 
to wear ear protection. 

Of course, with regard to other 
regulatory policies, a cost-benefit 
analysis might suggest that all the 
alternatives, including the one 
judged most cost-effective, are too 
weak; more and not less regulation 
might be deemed more efficient on 
cost-benefit grounds. 

I hope that the distinction be- 
tween cost-benefit and cost-effec- 
tiveness analysis is made clear in 
any future legislation requiring 
such tests. We should also require 
consideration not only of distribu- 
tional consequences but also of 
whether a governmental role is 
necessary in the first place. Other- 
wise such legislation may lead to a 
flood of misleading studies-some 
of which might serve only to identi- 
fy the most cost-effective way of 
wasting the taxpayer's money. 

Henry M. Peskin 
Resources for the Future 

JAMES MILLER III and THOMAS WAL- 
TON respond: 

Regarding Dr. Peskin's comments, 
we felt our analysis of the OSHA 
proposal covered both its benefits, 
which were negative, and its costs, 
which were positive and much high- 
er than the existing GM program's. 
We also showed that using personal 
protective devices could prevent 
hearing impairment at a much low- 
er cost. Thus ours was both a bene- 
fit-cost and a cost-effectiveness anal- 
ysis. 

We would be the first to agree 
with Dr. Barrett that benefit/cost 
analysis is only as good as the as- 
sumptions upon which it is based 
and that there will almost inevitab- 
ly be subjective factors that cannot 
be quantified well, but which none- 
theless must be incorporated, ex- 
plicitly or implicitly, in the final de- 
cision. However, in the present in- 
stance even adopting all of her as- 
sumptions would not affect our 
conclusions. That is, the OSHA pro- 
posal would still provide no im- 
provement in worker protection at 
an annual cost of $9,424 per worker 
-a number that is 23 times the 
magnitude found economically in- 
feasible in the precedent-setting 
case, Continental Can, and which 
can scarcely be deemed cost-effec- 
tive by any standard. 
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LETTERS 

Our "assumption" of the noise 
reduction afforded by the hearing 
protectors actually used by Gener- 
al Motors employees comes from 
the National Institute of Occupa- 
tional Safety and Health's publica- 
tion 76-120, which lists the mean 
and standard deviation of perform- 
ance of hearing protectors as test- 
ed by independent laboratories 
utilizing American National Stand- 
ards Institute testing procedures. 
The publication suggests adopting 
a protection factor two standard 
deviations from the mean, which 
"[s]hould rarely overestimate the 
degree of protection." The 26.6 dBA 
we used was nearly three standard 
deviations from the mean, and was 
also in agreement with values used 
by the OSHA Review Commission 
in Continental Can. 

The "recent NIOSH-sponsored 
study" (NIOSH publication 79-115) 
referred to by Dr. Barrett attribut- 
ed its results to workers' using the 
wrong size earplugs and/or improp- 
erly inserting them. It cautions that 
its results were based upon a limit- 
ed sample and advised against "ex- 
trapolation to the general case...." 
Unlike the plants which were the 
subject of that study, General Mo- 
tors maintains a plant physician 
and an audiologist, who oversee the 
fitting of hearing protectors and 
monitor the effectiveness of the 
hearing conservation program. 

Regarding Dr. Barrett's criticism 
of the five-year useful life assump- 
tion for machine enclosures, it 
should be noted that her sugges- 
tion of 20 years would have little 
impact on our total annual cost 
estimate, which would decline from 
$10,700 per employee to the $9,424 
previously indicated. We regard the 
five-year assumption as quite con- 
servative, based upon actual experi- 
ence in the auto industry, in which 
rapidly changing products and pro- 
duction processes dictate at fre- 
quent intervals new sizes and 
shapes of machines and, hence, ma- 
chine enclosures. In addition, en- 
closures that are often removed and 
replaced for machine maintenance 
suffer substantial wear and tear. 

Regarding the criticism of our use 
of "imprecise and ad hoc court rul- 
ings," such as Continental Can, we 
would simply note that the Occupa- 
tional Safety and Health Review 
Commission has found that deci- 
sion to be "dispositive." 

However, the most disquieting 
aspect of Dr. Barrett's letter is the 
rationale she employs to dismiss 
reliance on benefit-cost analysis. 
She correctly points out that eco- 
nomic efficiency should be a pri- 

mary consideration in setting regu- 
lations. But when confronted with 
a regulatory tool that makes ex- 
plicit the assumptions, methodolo- 
gy and analysis it employs, she 
complains that it is misleading, im- 
perfect, imprecise and value-laden. 
Instead, she says, we must rely on 
"complex subjective judgments." In 
our judgment, Dr. Barrett's reason- 
ing on this point is indicative of 
much of what has been wrong with 
OSHA regulation. In overturning 
OSHA's decision and requiring ben- 
efit-cost analysis, the appeals court 
in the RMI decision had some 
pointed comments on this ap- 
proach: "The Secretary [i.e., OSHA] ... considers engineering controls 
preferable to personal protective 
devices since the former are not as 
subject to the human element as 
the latter. We question the reason- 
ableness of this highly paternalistic 
attitude...." 

Contrary to Dr. Barrett's conten- 
tion, benefit-cost analysis must in- 
trude on the regulatory process if 
economically efficient solutions are 
to be achieved. Indeed, the fact that 
our conclusion would be unaffected 
by a vastly different set of assump- 
tions (which were much more fa- 
vorable to OSHA) points up the 
weakness of OSHA's approach and 
the usefulness of benefit-cost analy- 
sis in public policy. 

Barbering in Arizona 

TO THE EDITOR: 

On reading Jonathan Rose's article 
("Controlling Clip Joints," July/ 
August 1980), we were dismayed to 
find that he frequently forgot to tell 
the whole story or, at the least, mis- 
read the plot. Here are a few ex- 
amples: 

The purpose of the Board of 
Barber Examiners' concern about 
sanitary conditions in barber shops 
is to protect the consumer. And our 
inspections have gotten tougher in 
the last two years, with the number 
of violations jumping from 78 in 
1978 to 330 already in 1980. Consum- 
er complaints are quickly investi- 
gated and resolved. 

Mr. Rose's point that it takes 
more classroom hours to become a 
barber than to become a lawyer is 
somewhat shallow when one con- 
siders that the law student must 
have six years more formal educa- 
tion than the barber before even 
beginning the 1200 or so hours of 
professional training with an equal 
amount of personal study time. Re- 

quiring a tenth-grade education is 
obviously less restrictive to entry 
than requiring an undergraduate 
degree. 

Who is better qualified to ex- 
amine barber applicants than bar- 
bers (or to examine candidates for 
the bar than lawyers)? What Rose 
did not say about the Barber Board 
is that it mediates between barbers, 
as does a bar association when it 
regulates miscreant lawyers.... 

Rose is quite wrong that the 
worst that can happen to the cus- 
tomer in the barber's chair is "four 
to six weeks of unsightly hair (or 
nicked chins or even painful skin 
rash)." The trend toward more per- 
manent waving means an increased 
use of chemicals. In untrained, in- 
competent hands serious damage 
may occur, perhaps even blindness. 
Examination and subsequent licens- 
ing of barbers trained in all services 
helps prevent not only consumer 
dissatisfaction but also serious 
harm. 

It is no mystery why the number 
of barbers has not grown as rapidly 
as Arizona's population. . As 
styles shifted to longer hair and 
fewer (if any) haircuts and as uni- 
sex beauty shops proliferated, the 
demand for barber services dimin- 
ished.... 

Christine L. Bloom, 
Arizona State Board 

of Barber Examiners 

JONATHAN ROSE responds: 

Miss Bloom misses the main point 
of my article-that what may have 
started out as an effort to protect 
consumers has long since evolved 
into something else. Many of the 
regulations, as the article demon- 
strates, have absolutely nothing to 
do with safety, or with ensuring 
sanitary conditions in barber shops, 
or with any other kind of consumer 
protection. Second, one need not 
even compare barber education 
with legal education to know that it 
is simply absurd to require 1,250 
hours of instruction before a person 
may become an apprentice, let 
alone a licensed barber. Finally, be- 
cause of the temptations of econom- 
ic self-interest, there are serious 
problems in permitting barbers to 
examine barber applicants-or in 
permitting lawyers or any other 
group to examine those who seek to 
become their competitors. Control 
of licensing can too easily become a 
scheme for restricting competition 
rather than a means of ensuring 
consumer welfare. 
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