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The Mercatus Center at George Mason University is an education, research, and outreach
organization that works with scholars, policy experts, and government officials to bridge aca-
demic theory and real-world practice. The center's Regulatory Studies Program works with-
in the university setting to improve the state of knowledge and debate about regulations and
their impact on society. More information about the center can be found on the Web at

. For the latest federal regulatory developments, visit

STATUS: Public comment requested.

Last January, the outgoing Clinton
administration finalized a rule that
would lower the allowable concentra-
tion of arsenic in drinking water
systems from 50 micrograms per liter
(ng/L) to 10 pg/L. On July 19, the
Environmental Protection Agency
(EPA) issued a notice requesting
comment on whether data and techni-
cal analyses support setting the allow-
able level at a different standard — per-
haps 3 ng/L, 5 ng/L, or 20 ng/L.

EPA has delayed the effective date
of the 10-pg/L rule to allow the agency
to review and update analyses of health
data, cost of compliance estimates, and

benefits. The agency will also examine
issues specific to small-system imple-
mentation, such as affordability, avail-
ability of financial assistance,
treatment options, and extended com-
pliance schedules.

Following its January release, the
rule came under significant criticism
from some lawmakers and utilities
officials who charged that the money
needed to purchase and operate
arsenic-reducing equipment would
provide more public benefit if it were
put to other uses, such as school con-
struction, emergency services, or traf-
fic safety. The critics requested that
EPA reevaluate the risks, benefits, and
tradeoffs involved in adopting the
rule.

The 10 pg/L limit is not set to go
into effect until 2006. For more on the
new arsenic rule, see “The Arsenic
Controversy,” pp 42-54.

STATUS: Options under consideration for
addressing ergonomics injuries .

Last November, the Occupational Safety
and Health Administration (OSHA)
finalized sweeping new ergonomics reg-
ulations that are intended to eliminate or
control musculoskeletal disorder (MSD)
hazards. Because of the extensiveness of
the new regulations and their projected
cost to employers, OSHA’s rulemaking
came under sharp criticism. Congress,
acting under the Congressional Review
Act, ultimately passed a resolution that
voided the regulations.

Both employers and employees
have an interest in improving the
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ergonomic design of the workplace
and increasing workplace safety. Yet
organized labor and management have
become polarized over the new rules.
As aresult, OSHA faces a difficult chal-
lenge: It is prohibited from issuing a
rule “substantially similar” to the one
Congress overturned, yet it is under
pressure to take some action.

OSHA has documented that (1)
ergonomics injuries impose significant
costs on employers, which should offer
ample incentive to reduce their occur-
rence, (2) employers are, in fact, devel-
oping programs and other initiatives to
reduce ergonomics injuries, and (3)
ergonomics injuries have been steadily
declining since 1994.

Moreover, OSHA studies suggest
that the reason ergonomics injuries
persist is not a lack of motivation on
the part of employers and employees,
but a lack of information and
knowledge on causation, and on viable,
cost-effective solutions. As OSHA and
the National Academy of Sciences have
underscored, a complex interaction of
many different factors — related to
individual physical and psychological
characteristics, as well as work
environment — contribute to
ergonomics injuries.

In order to establish acceptable
policies to combat MSD injuries, OSHA
has held public hearings around the
country, and asked commentators to
address three questions:

What is an ergonomics injury,
and how can the definition of that
injury be established in such a way
that OSHA, employers, and their
employees can understand and

apply it?

How can OSHA, employers, and
employees determine whether an
ergonomics injury was caused by
work-related activities or non-
work-related activities? Moreover,
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what should be done about injuries
that result from a combination of
the two?

What are the most useful and
cost-effective types of government
involvement to address workplace
ergonomics injuries — rulemaking,
guidelines, best practices,
publications/conferences, technical
assistance, consultations,
partnerships, or a combination of
such approaches?

The agency is now reviewing the infor-
mation gathered from those meetings.

STATUS: Public comment requested.

In the last days of the Clinton adminis-
tration, the Department of Energy
(DOE) finalized new energy conserva-
tion standards for residential central
air conditioners and central air condi-
tioning heat pumps. The final rule,
officially issued on January 22,
requires all residential central air con-
ditioners and heat pumps sold after
January 23, 2006, to consume less
energy (between 13 and 30 percent

less, depending on the model) than
was required by the previous set of
standards, enacted in 1992. DOE now
proposes to withdraw the new rule
and instead amend the 1992 standards,
raising the minimum energy efficiency
levels by 20 percent.

Currently, there are air condition-
ers on the market that meet both the
standards set by the rule finalized in
January and the standards that DOE
now proposes to adopt. But consumers
generally shy away from purchasing
the units because of their significantly
higher purchase prices.

DOE estimates that consumers will
actually save money over the life of the
more efficient appliances because of
the lower energy costs. However, that
analysis does not adequately consider
different usage patterns, the value con-
sumers place on reliability,
performance, or size, or the fact that
once the initial investment is made,
lower operating costs will encourage
more usage of the unit, possibly
leading to increased energy use.

STATUS: Regulatory and enforcement
options under consideration.

EPA has taken an aggressive posture in
the review and enforcement of air qual-
ity standards on new and recently
modified emissions sources. Critics
have charged that such aggressiveness
is counterproductive because it
discourages emitters from upgrading
or otherwise altering their facilities —
even if the alterations would improve
efficiency or decrease emissions.

Under the direction of its new
national energy plan, the Bush admin-
istration has directed EPA to review
and analyze the effect that New Source
Review (NSR) has on investment in the
oil refining and power production
industries. Critics of NSR are hopeful
that the review will lead to policy
changes that effectively decouple new
source review and enforcement from
facilities modifications.

It has been suggested that, instead
of reviewing and enforcing new stan-
dards on recently modified plants, EPA
should instead require that new, lower
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emissions rates be implemented after a
fixed amount of time. That way, com-
panies could plan their investment
decisions around a known regulatory
requirement and deadline, without
fear of stumbling on a “tripwire.” For
its part, EPA would ensure that the
largest existing sources of emissions
would not continue indefinitely, but
would be abated after an agreed-upon
interim period.

Such a policy could be further aug-
mented by the liquidation of excess
emissions during an interim period —
that is, if the emissions are deemed
“offsets” that are available to be used,
banked, or sold. That would provide
additional flexibility, not only to the
affected existing sources, but also to
the entire NSR program and to the eco-
nomic incentive program as it applies
to offsets in non-attainment areas.

STATUS: Petition under review.

The International Center for
Technology Assessment (CTA) recently
petitioned EPA to regulate certain
greenhouse gas emissions. That
petition is now under review.

A number of criticisms have been
leveled against the petition, including
the following:

Legal controversy exists over
whether greenhouse gases are air
pollutants, and thus subject to reg-
ulation, as defined by Section
202(1) of the Clean Air Act (CAA).

The evidence regarding global
warming and human contribution
to it is mixed, and as forecasts of
anthropogenic warming have
become more refined, the predic-
tions of warming have become less
extreme.

Petitioners base most of their
arguments for the need for
greenhouse emissions regulation on
the potential negative effects of
increased global temperatures.
However, the effect of higher
temperatures is the subject of con-
siderable scientific debate. Some
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researchers claim that global warm-
ing could have positive effects
because it would lessen the extreme
cold of winter — when most
temperature-related deaths occur—
and would prolong the growing sea-
son. (See “The Way of Warming,”
Regulation, Vol. 23 No. 3.)

Congress has repeatedly exam-
ined the question of whether to
regulate greenhouse gases as air
pollutants, and has explicitly
decided against regulation.

STATUS: Proposed rule under consideration.

The international Basel Committee on
Banking Supervision recently
proposed a new framework that bank
supervisors must use to evaluate oper-
ational risk. While most all observers
agree that supervisors should give
more careful consideration to
operational risk, critics are charging
that the committee’s proposed frame-
work is seriously flawed.

According to the critics, the
committee’s reliance on capital charges
to mitigate unexpected operational loss-
es undermines the other two pillars of
supervision: supervisory review and
market discipline. The critics claim that a
combination of well-designed systems

and controls, and insurance that satisfies
minimum requirements, is a reasonable
substitute to regulatory capital for miti-
gating operational risk. What is more,
the critics say, their preferred alternative
would be far less expensive for supervi-
sors to implement and would give mar-
ket-based assessments of the level of risk
at each institution.

STATUS: Proposed rule under consideration.

The Commodities Futures Moderniza-
tion Act of 2000 amended the
Commodity Exchange Act to allow trad-
ing of futures contracts on individual
equity securities and narrow-based
indices of equity securities. According
to the act, such trading is to be regulated
by the Commodity Futures Exchange
Commission (CFTC) and the Securities
and Exchange Commission (SEC).

The act includes Section 203,
“Regulatory Relief for Intermediaries
Trading Security Futures Products.”
The section prescribes a mechanism by
which registered intermediaries in
either the futures or the securities mar-
kets can attain the status of dual regis-
trant with both the securities regulators
of the SEC and the futures regulators of
the CFTC. The mechanism is intended
to avoid duplicative registration and

reporting processes required of the
respective regulators.

Despite the intent of the act to
expedite the registration process, the
SEC has proposed a registration format
that would result in time-consuming
duplication of registration procedures
for futures commission merchants and
brokers already duly registered with
the CFTC.

In addition, the proposed
procedure denies futures
intermediaries the ability to obtain
notice registration if their intention is
to trade security futures products on a
registered national securities
exchange. The SEC proposes that
futures registrants who intend to trade
security futures products should regis-
ter as full broker-dealers with the SEC
subject to all the costs and regulations
thereof, or otherwise effect and clear
their transactions through a full
broker-dealer registered on the securi-
ties exchange.

By subjecting futures intermediaries
to redundant and burdensome registra-
tion requirements, the SEC proposal
threatens to increase the intermediaries’
costs, as well as the costs for customers
and the public. In sharp contrast, the
CFTC approach to implementing the
same requirements appears to follow the
intent of the act to avoid duplicative
requirements.

The Problems and Solutions, Explained So We Can All Understand
Our Social Security retirement plan is the largest financial program not only in the
U.S. butin the world. Itisin trouble. Lots of it. Far sooner than you think. But our
politicians have lied to us so long that we are thoroughly confused. “Trust fund”!
“Lockbox”! The way to win a tight election has been to scare the seniors, not to tell
them the truth. This book sets out to tell the truth. It clears up the lies, word by
word. It makes both the problems and solutions clear as a bell, in everyday language,
with some great cartoons, and with simple charts that tell the story better than

words ever could. Social Security is a crucial subject that every one of us needs to
understand. Here is your chance to find out what is really going on and what really
needs to be done.

“If a publicly traded company were to try a scheme like
the one now being used in Washington, its top officers
would be laughed off Wall Street -or taken away in
handcuffs.” Gene Epstein, Barron’s

To Order: 1-800-213-4181 ($16.95 plus $3.00 S & H).

Leathers Publishing

ISBN: 1-58597-082-4  For further information: www.sssfc.com
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Bringing JAVA to the CAFE

ByBrian F. MANNIX
Mercatus Center

t the end of July, after a couple of premature leaks,
the National Academy of Sciences (NAS) finally
released a report advocating higher Corporate
Average Fuel Economy (CAFE) standards for new
automobiles sold in the United States. Changing the CAFE
standards will require action by Congress, which for several
years has kept them frozen at 27.5 mpg for cars and 20.7 mpg
for light trucks. With automobile manufacturers apparently
ambivalent about tighter standards, it seems likely that Con-
gress and the Bush administration will soon raise the bar.
The report is as good as can be expected from the NAS,
which is to say that it is very, very good. Chaired by Resources
for the Future president Paul Portney, the panel has produced
an exemplary, state-of-the-art policy analysis — far better than
those typically produced by regulatory agencies themselves.
Many readers will bristle at the notion that a panel of
experts can make better decisions about consumer purchas-
es than consumers themselves, and rightly so. But perhaps
reliance on customer choice and free markets is not something
one can expect from an NAS panel. Putting aside, for a
moment, the panel’s willingness to override consumer pref-
erences, there is much to commend in the report:

It takes seriously the question of whether govern-
ment action is warranted. The answer — that the need
to slow global warming requires government inter-
vention — is unsatisfying, but that is a criticism bet-
ter aimed at a different NAS panel.

It explores alternatives, including a cursory look at
broader policies like a gasoline tax, as well as a close
look at variations on the basic CAFE scheme.

It acknowledges tradeoffs, including the “blood
for oil” sacrifice implicit in the safety penalty that
CAFE standards cause.

It recognizes unintended side effects, such as
Chrysler’s installation of a removable back seat in its
popular PT Cruiser that allows the vehicle to be clas-
sified as a “truck.”

It disposes of some red herring arguments such as “tech-
nical feasibility” as a useful guide to setting standards, and
international trade effects that appear to be spurious.

Brian F. Mannix is a senior research fellow at the Mercatus Center at George
Mason University and a former managing editor of Regulation. Mannix also
served as deputy secretary of natural resources for the commonwealth of
Virginia. He can be contacted by E-mail at
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It strives to give unbiased estimates of risk.

It recommends market-like reforms to the current
CAFE scheme.

It defers to legislators to make the critical decision of
how much to harm consumers in pursuit of gaso-
line savings.

Limiting choice Consumer harm is a central consideration in
the analysis of CAFE standards. Cars have many attributes that
consumers care about, including mileage, price, safety, reliability,
performance, and so forth. By constraining the corporate aver-
age mpg, CAFE standards “put a thumb on the scale,” tipping the
balance more in favor of mileage and away from other desirable
attributes. In order to comply with the CAFE standards, man-
ufacturers must redesign their product line, and must price
cars so that consumers will buy a mix that meets the required
standard. The result is that consumers are worse off. That is the
tradeoff the government makes for pursuing gasoline savings
beyond the point that consumers want to pursue it.
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The CAFE standards apply to the average fuel efficiency for
all automobiles sold by a manufacturer, and not to each indi-
vidual vehicle that the manufacturer makes. Thus, the standards
permit a range of vehicles to be marketed, as long as the over-
all fuel efficiency goal is met. That flexibility is intended to let
the market find the least-costly method of meeting the stan-
dard. To some extent, we can observe the compromises that
automakers are forced to
make because of the stan-
dards, like reduced vehicle
size, weight, and safety. But
many of the compromises are
not easily observed; we simply
know that consumers are not
permitted to buy what they
prefer and therefore must be
worse off.

In some places, the NAS
report seems to forget that
fundamental truth. For exam-
ple, the report engages in an
extensive “breakeven analy-
sis” to determine what degree
of technological improve-
ment in mileage would pay
for itself in fuel savings, while
holding other attributes of
vehicles constant. That exer-
cise is irrelevant; there is no
free lunch. Such analyses
assume that differences
between what looks achiev-
able on paper and what actu-
ally is achieved in the real
world can be attributed to
consumer ignorance or some
inefficiency in the market. But
the differences are simply
limitations of the analysis.
Anyone who thinks he can
produce cars that dominate
what is now on the market
should go out and make them
for real and not try to force
others to do so.

For the most part, how-
ever, the report recognizes
that CAFE standards hurt consumers, that the costs should be
minimized by making the standards as flexible as possible, and
that the costs must be justified by some payoff — lessening
future climate change — that is external to the market. The
report even calculates the benefits of reduced gasoline con-
sumption to equal about 30 cents per gallon.

DARIO LOPEZ-MILLS/AP

Market-like reform Economists will welcome some of the
proposed reforms to the CAFE regime. One such sugges-
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tion is to allow the trading of CAFE credits, denominated in
“saved gallons,” among manufacturers. Such trading would
enable the market price of the credits — a measure of the mar-
ginal cost of CAFE standards — to be observed and compared
to the supposed 30 cent-per-gallon benefit. That would pro-
vide an important feedback to policymakers. And, by offer-
ing to sell additional credits at that price, the government
could ensure that the costs of the CAFE standards did not out-
grow their benefits.

Trading credits among manufacturers “Joint
Automaker Vehicle Averaging,” or JAVA (the author’s pun; not
the panel’s) — has other benefits. As proposed by the NAS,
the program would allow one manufacturer to specialize in
limousines while another specializes in subcompacts. As
long as their combined fleet meets the standard, there is no
reason to insist that both manufacturers be part of the same
corporation — as the current “corporate average” standards
effectively do.

Further JAVA benefits Unfortunately, the committee did
not go so far as to recommend erasing the boundary between
cars and light trucks. That is surprising, because the distinc-
tion becomes unnecessary with JAVA in place. Moreover, the
“tiered” standards that now exist distort consumer choices in
the direction of trucks. To see that, consider the effect of the
CAFE standards on vehicle pricing.

In the language of linear programming, the regulatory con-
straint has a “shadow price” —a dollar cost that measures how
“binding” the constraint is. While the shadow price does not,
by itself, represent a real resource cost for manufacturers, it
does have a real effect on the market price of vehicles: Those
that do not meet the standard will be made more expensive,
and those that do meet it will be made less expensive. That
internal “cross subsidy” is necessary to get consumers to buy
a mix of vehicles that meets the regulatory constraint. In
effect, attributes that tend to reduce fuel economy are taxed,
and those that tend to improve it are subsidized.

New wrinkles Disappointingly, the NAS panel recommends
some new wrinkles to the CAFE program that would add
further distortions to the marketplace. For instance, the panel
recommends considering a two-stage adjustment to the stan-
dards for the weight of a vehicle. The goal of the adjustment
is safety — the panel wants to compress the range of vehicle
weights on the road by discouraging extra-heavy vehicles
while not encouraging extra-light vehicles.

Even if the scheme is successful, however, it would only
trade visible costs for invisible costs that are likely to be greater.
One can understand the reluctance to trade lives for gasoline,
but trying to suppress the safety penalty that CAFE standards
impose would further limit consumer choice and force car buy-
ers to make other sacrifices they find more onerous.

When the government has its thumb on the scale in favor
of fuel economy, it is tempting to add a finger or two in pur-
suit of some other worthy-sounding goal. But a finger here and
a finger there, soon becomes a heel. R
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