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a mechanism by which special interests

lobby the government to create barriers to
entry or other special privileges. Research has
shown, for example, that the Civil Aeronautics
Board cartelized the airline industry, the Inter-
state Commerce Commission helped monopolize
the railroad and trucking industries, the Federal
Deposit Insurance Corporation sharply limited
entry into the banking business, and occupa-
tional licensing created entry barriers into hun-
dreds of occupations. Much of the history of reg-
ulation chronicles monopoly privileges procured
through the auspices of the state, as Adam Smith
pointed out more than 200 years ago in The
Wealth of Nations.

Oddly, antitrust regulation is still widely
viewed as government’s benevolent response to
the “failures” and "imperfections” of the mar-
ketplace. Even economists who are usually skep-
tical of regulations enacted in the name of the
public interest seem to lose their perspective
when it comes to antitrust. George Stigler, for
example, has stated: “So far as I can tell, [the
Sherman Act] is a public-interest law . . . in the
same sense in which I think having private prop-

Today regulation is generally recognized as
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erty, enforcement of contracts, and suppression
of crime are public-interest phenomena. ... I
like the Sherman Act.”

A 1984 survey of professional economists re-
vealed that 83 percent of the respondents be-
lieved that “antitrust laws should be used vigor-
ously to reduce monopoly power from its current
level.” This opinion is widespread despite com-
mon knowledge among antitrust scholars that in
practice the antitrust laws restrain output and
the growth of productivity, have contributed to a
deterioration of the competitive position of U.S.
industry, and are routinely used to subvert com-
petition.

Why then do the antitrust laws continue to
command such powerful support among econo-
mists and legal scholars when the pervasive fail-
ures are so well known? There are several possi-
ble explanations. Antitrust consultants and ex-
pert witnesses often stand to make a good deal of
money, so financial self-interest may preclude
criticism of antitrust. Many economists are also
unable to voice informed opinions on antitrust.
If it is not their area of expertise, they may not
have kept up with research over the past thirty
years, Or excessive concentration on mathemat-
ical models may have left some economists
somewhat detached from economic reality. Fi-
nally, it is widely believed that there was once a
“golden age of antitrust” during which the pub-
lic was protected from rapacious monopolists by
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benevolent public servants. According to this
perspective, although mistakes have been made,
more knowledgeable and public-spirited regula-
tors can successfully reform antitrust. Once re-
formed, antitrust policy can then perform its
original purpose and defend competition and
free enterprise.

Unfortunately, the Sherman Act was never in-
tended to protect competition. It was a blatantly
profectionist act designed 1o shield smaller and
less etficient businesses from their larger com-
petitors. There never was a golden age of anti-
trust. The standard account of the origins of an-
titrust is a myth.

As long as the antitrust laws exist, they will be
subject to political manipulation. As William
Baumol and Janusz Ordover have predicted,
“far from serving as a bulwark ol competition,
these institutions will become the most powerful

instrument in the hands of those who wish to v

subvert it.”

The Sherman Act was never intended to
protect competition. It was a blatantly pro-
tectionist act designed to shield smaller
and less efficient businesses from their
larger competitors.

Antitrust before the Sherman Act

The real origins of antitrust lie with the state
legislatures. A number of states passed antitrust
legislation beforeé th man Act. A brief ex-
arfiination of these state initiatives will help to
set the stage for the Sherman Act as well as to
provide important clues about the goals of nine-
teenth century antitrust advocates.

Missouri was representative of the midwest-
ern farm states that passed antitrust laws in the
late 1880s. At the time, Missouri farmers were
concerned about increasing competition from
larger, more efficient farms. The Missouri Farm-
ers’ Alliance repeatedly warned of the dangers of
“the land concentrating in the hands of capi-
talists.” An 1889 meeting of the National Farm-
ers’ Alliance in St. Louis issued a declaration
that urged ‘‘care for the widows and ...
orphans” and then called for legislation “to sup-
press ... all unhealthy rivalry.”

The farmers were bitter about low and falling
agricultural prices, and they blamed the trusts
for the perceived decline in their economic posi-
tion. Historian David D. March observed in his
book Historv of Missouri, ''Just as the low price
of raw cotton spurred the expansion of the
Southern Alliance, so low grain prices in the late
1880s caused thousands of farmers in the wheat
belt ... 10 join the National Farmers’ Alliance.”

If Missouri antitrust legislation was intended
to benefit consumers, as its proponents claimed,
then the real price of farm outputs should have
been rising (or not falling), the volume of farm
outputs should have been falling (or not rising),
and the real price of farm inputs should have
been rising. Available evidence indicates that
none of these conditions was present.

Farm Output. Cattle, hogs, and wheat were
Missouri’s major agricultural products in the
1880s. Together they accounted for more than 60
percent of the state’s agricultural output in 1889.

The per head value of cattle peaked in Mis-
souri in 1884; by 1889 it had fallen by 28.8 per-
cent. This decline in cattle prices—which oc-
cured in all the major cattle-producing states—
was accompanied by a steady increase in the
quantity of cattle during the 1880s. Measured in
pounds of live weight, the cattle supply in-
creased about 50 percent in the United States
during the 1880s, while the price per hundred-
weight received by cattlemen fell from an aver-
age of $5.59 in 1880 to $3.86 in 1890—a 15 per-
cent price reduction. The increased supply and
reduced prices resulted in lower beef prices for
consumers. The average price of beef tenderloins
fell nearly 38 percent between 1883 and 1889.
These data indicate that the cattle and beef mar-
kets were becoming increasingly competitive—
not being monopolized—during the 1880s.

As with cattle, the market value of hogs in Mis-
souri peaked in the early 1880s. The value of a
Missouri-raised hog in 1889 was approximately
19 percent lower than it had been six years ear-
lier. Moreover, the nationwide output of hogs
and hog products increased during the 1880s
while hog prices fell precipitously—{rom $6.07
in 1880 to $3.60 in 1890—a decrease of more
than 40 percent. Similarly, the trend of Missouri
wheat prices was downward during the 1880s,
although they fluctuated a great deal. The 1889
price of wheat was about 35 percent lower than
it had been a decade earlier.
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In sum, the data regarding output and prices
do not support the claim that Missouri agricul-
ture was being monopolized in the late 1880s.

Farm Inputs. Missouri farmers also com-
plained that trusts were monopolizing their in-
puts, especially railroad transportation. There is
widespread agreement among economic histori-
ans, however, that although railroad rates did

The antimonopoly protests of the agrarians
during the 1880s were protests against
lower output prices and the increasingly
nationwide scope of competition fostered
by railroad expansion. Qutput restriction
and higher prices were not in evidence.

fluctuate, the trend after the Civil War was
steadily downward. Stigler has pointed out, “Av-
erage railroad freight charges per ton mile had
fallen by 1888 to 54 percent of the 1873 level,
with all lines in both the eastern and western
regions showing similar declines.” The quantity
of rail services also expanded rapidly during this
period. In Missouri there were 4,234 miles of
track in 1880; by 1889 there were 6,118 miles, a
45 percent increase. The evidence indicates that
the railroad industry was increasingly competi-
tive during the period.

Nor is there factual support for the farmers’
contention that financing costs increased during
the late nineteenth century. Real interest rates
fell sharply during the 1880s. In the Midwest
real interest rates on farm mortgages fell from
an average of 11.41 percent in 1880 to 7.84 per-
cent in 1889, a 31 percent reduction.

Data on nineteenth century farm machinery
prices in Missouri are difficult to come by, but
economic historian Homer Clevenger has re-
ported that “in terms of bushels of wheat, oats,
or corn, a mowing machine, binder, or cultivator
could be bought for less in 1892 than in 1882 in
Missouri.” Economists Marvin Towne and
Wayne Rasmussen have constructed an index of
U.S. farm machinery prices (in constant 1910
dollars), and they found that farm machinery
was two and one-half times more expensive in
1870 than it was in 1890.

One final piece of evidence contradicts the
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claim that Missouri and other midwestern states
were falling into the grips of the monopolistic
trusts. In 1870, 20,542 railroad cars were loaded
or unloaded in St. Louis. By 1890 this number
had increased 16 times to a total of 323,506.
Though only suggestive, these figures imply that
the Missouri economy was becoming ever more
competitive.

It appears that the antimonopoly protests of
the agrarians during the 1880s were protests
against lower output prices and the increasingly
nationwide scope of competition fostered by
railroad expansion. Output restriction and
higher prices—the universally acknowledged
features of monopoly—were not in evidence.

Cattlemen, Butchers, and Meatpackers. The
increasingly centralized butchering and meat-
packing processes developed in Chicago in the
early T880s played an important role in farmers’
agitation for state and federal antitrust laws.
The “big four” meatpackers—Swilt, Armour,
Morris, and Hammond—had vertically inte-
grated into wholesaling and retailing, and they
all made extensive use of the new refrigeration
technology that enabled them to ship beef across
the country from their facilities in Chicago.
These developments fostered economies of scale
in the meatpacking business that caused the
price of meats to consumers to fall throughout
the 1880s.

In response there arose talk of a “‘beef trust”
among the cattlemen and local butchers who
were having trouble competing with the big
four. Cattlemen complained that the big four
meatpackers were ‘“‘conspiring” to depress the
price of cattle, and they lobbied for "‘suitable
legislation”’ to support cattle interests in their
“struggle against the dressed-beef industry.” Lo-
cal butchers, meanwhile, also sought an anti-
trust law that would stop the decline in meat
prices to consumers. They succeeded in convinc-
ing the U.S. Senate to form a commission to in-
vestigate the beef trust. Sen. George Vest of Mis-
souri chaired the commission.

The Vest Commission concluded that “the
principal cause of the depression in the prices
paid to the cattle raiser and of the remarkable
fact that the cost of beef to the consumer has not
decreased in proportion, comes from the artifi-
cial and abnormal centralization of markets,
and the absolute control by a few operators
thereby made possible” (emphasis added). The
Vest Commission uncovered no evidence of col-
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lusion, but its members felt that something de-
vious must be going on, and the final report sup-
ported anti-beef-trust legislation. Several state-
level commissions addressing the same issue
reached similar conclusions despite the fact that
none of them found evidence of anything but an
increasingly competitive industry with declin-
ing prices and expanding output.

The Missouri state legislature passed its anti-
trust law in May 1889. The statute prohibited
“restraints of trade” if the effects were “to fix or
limit the amount or quantity of any article, com-
modity, or merchandise to be manufactured,
mined, produced, or sold” in Missouri. The
statue also prohibited actions intended “to limit
or fix the price of outputs.”

One possible meaning of the phrase "“to limit”
s “'to keep from rising.” This interpretation im-
plies that the Missouri law actually tried to pro-
hibit holding prices down. The facts overwhelm-
ingly support this proproducer, anticonsumer
interpretation of the Missouri antitrust law,
which was imitated by several other states be-
fore the Sherman Act was finally passed in 1890.

Interest Group Politics and the Sherman Act

As in Missouri, widespread economic change
produced myriad pleas from relatively small,
but politically active, farmers who sought pro-
tection from larger, corporate competitors. His-
torian Sanford Gordon offered an example: “Per-
haps the most violent reaction [against indus-
trial combinations] of any single special interest
group came from farmers. ... Thev singled out
the jute bagging and alle&ed blndel twine trust,
and sent petitions to both their state Tegislators
and to Congress demanding some relief. Cotton
was suggested as a good substitute for jute to
cover their cotton bales. In Georgia, Mississippi,
and Tennessee the [farmers’] alliances passed
resolutions condemning the jute bagging trust
and recommended the use of cotton cloth.”

Southern farmers were annoyed that consum-\j
ers increasingly preferred jute to the cotton cloth |

they produced, and they sought antitrust legis-
lation that would dissolve their competition.
Such special-interest behavior was characteris-
tic of the farm lobby. During the 51st Congress,
Gordon notes that 64 petitions and memorials
were recorded in the Congressional Record, all
calling for action against combinations. These
were almost exclusively from farm groups. ...
The greatest vehemence was expressed by repre-
sentatives from the Midwest.”

Farmers complained to their national repre-
sentatives that the products they bought from
the trusts were increasingly expensive relative to
the prices of farm products, but the facts do not
support this contention. From 1865 to 1900 farm
prices were falling, but at a slower rate than the
general price level. This produced real income
gains for farmers. In addition, the rapidly in-
creasing quality of manufactured goods further
improved farmers’ standards of living. The vol-
atility of farm prices caused the farmers to be
politically active.

Man\' other groups joi joined the antitrust coaliﬁ

cians (though not econommlsts.
They argued that the “giant monopolies” were -
creating a “dangerous concentration of wealth”
among the capitalists of the day. Although the
conspicuous wealth of entrepreneurs such as

The conspicuous wealth of entrepreneurs
added fuel to the charge that ‘‘giant
monopolies” were creating a ‘‘dangerous
concentration of wealth” among capital-
ists. Many supporters of antitrust legisla-
tion found that their own incomes had
fallen and urged that the powers of the gov-
ernment improve the situation.

Rockefeller, Vanderbilt, Mellon, and Morgan
added fuel to this charge, it does not appear to be
true. In fact, economic historians have con-
cluded that from 1840 to 1900, the division of
national income between labor and property
owners (capital and natural resource suppliers)
remained in a 70 to 30 ratio. Over the same time
span, both capital and developed natural re-
sources increased faster than the labor force.
This means that labor incomes per unit of labor
rose compared with profits and interest per unit
of property input.

Although there was no significant redistribu-
tion of wealth from labor to capital owners in
the aggregate, competitive markets always alter
the distribution of income in ways that some do
not like. There was no “dangerous concentration
of wealth,” but many supporters of antitrust leg-
islation found that their own incomes had fallen
(or not increased rapidly enough). The push for
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antitrust legislation was an attempt to use the
powers of the government to improve the situa-
tion.

Economic conditions were changing rapidly in
the latter part of the nineteenth century. Expan-
sion of the railroad and inland shipping indus-
tries greatly reduced the cost of transportation.
Technological developments led to large-scale
(and lower-cost) production of steel, cement, and
other goods. Communications technology rap-
idly expanded, especially the use of the tele-
graph. And the capital markets became more so-
phisticated. The United States also underwent a
rapid transition from a predominantly agrarian
to an industrial society. In 1810 the ratio of farm
to nonfarm labor was approximately 4.0. This
ratio fell to 1.6 by 1840, and by 1880 the labor
force was about equally divided between farm
"~ and nonfarm endeavors. Meanwhile, individuals
and groups uncomfortable with rapid change
were becoming increasingly adept at using the
regulatory powers of the state. In this increas-
ingly mercantilist atmosphere, the Sherman Act
was passed in 1890.

Were the Trusts Monopolistic?

In introducing federal "antitrust” legislation,
Sen. Sherman and his congressional allies
claimed that combinations or trusts tended to
restrict output and thus drove up prices. If Sher-
man’s claims were true, then there should be ev-
idence that those industries allegedly being mo-
nopolized by the trusts had restricted output. By
contrast, if the trust movement was part of the
evolutionary process of competitive markets re-
sponding to technological change, one would ex-
pect an expansion of trade or output. In fact,
there is no evidence that trusts in the 1880s were
restricting output or artificially increasing
prices.

The Congressional Record of the 51st Congress
provides a list of industries that were supposedly
being monopolized by the trusts. Those indus-
tries for which data are available are salt, petro-
leum, zinc, steel, bituminous coal, steel rails,
sugar, lead, liquor, twine, iron nuts and washers,
jute, castor oil, cotton seed oil, leather, linseed
oil, and matches. The available data are incom-
plete, but in all but two of the seventeen indus-
tries, output increased—not only from 1880 to
1890, but also to the turn of the century. Matches
and castor oil, the only exceptions to the general

30 REGULATION, FALL 1990

“Keeping in mind Armstead v. California, 1967, and Conway v. Dade
County, 1972, the Court finds, by a vote of 7 to 2, that the price of
$1.79 for a pound of prunes is unfair and absurd.”

rule, hardly seem to be items that would cause a
national furor, even if they were monopolized.
As a general rule, output in these industries
expanded more rapidly uring the ten
years preceding the Sherman Act. Ifi the nine
indusiries for which nominal output data are
available, output increased on average by 62

percent; nominal GNP increased by 16 percent

The United States underwent a rapid tran-
sition from a predominantly agrarian to an
industrial society. Individuals and groups
uncomfortable with rapid change were be-
coming increasingly adept at using the reg-
ulatory powers of the state. In this atmo-
sphere the Sherman Act was passed.

over the same period. Several of the industries
expanded output by more than ten times the in-
crease in nominal GNP. Among the more rapidly
expanding industries were cottonseed oil (151
percent), leather goods (133 percent), cordage
and twine (166 percent), and jute (57 percent).
Real GNP increased by approximately 24 per-
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cent from 1880 to 1890. Meanwhile, the allegedly
monopolized industries for which a measure of
real output is available grew on average by 175
percent. The more rapidly expanding industries
in real terms included steel (258 percent), zinc
(156 percent), coal (153 percent), steel rails (142
percent), petroleum (79 percent), and sugar (75
percent).

These trends continued from 1890 to 1900 as
output expanded in every industry but one for
which we have data. (Castor oil was the excep-
tion.J Om average, the allegedly monopolized
industries continued to expand faster than the
rest of the economy. Those industries for which
nominal data are available expanded output by
99 percent, while nominal GNP increased by 43
percent. The industries for which we have data
increased real output by 76 percent compared
with a 46 percent increase in real GNP from 1890
to 1900.

As with measures of output, not all of the rel-
evant price data are available, but the informa-
tion that is at hand indicates that falling prices
accompanied the rapid expansion of output in
1he "monopolized” indusiries. In addition, al-
though the consumer price index fell by 7 per-
cent from 1880 to 1890, prices in many of the
suspect industries were falling even faster.

The average price of steel rails, for example,
fell by 53 percent from $68 per ton in 1880 to $32
per ton in 1890. The price of refined sugar fell
from 9 cents per pound in 1880, to 7 cents in
1890, to 4.5 cents in 1900. The price of lead
dropped by 12 percent, from $5.04 per pound in
1880 to $4.41 in 1890. The price of zinc declined
by 20 percent, from $5.51 to $4.40 per pound
from 1880 to 1890.

The sugar and petroleum trusts were among
the most widely attacked, but there is evidence
that these trusts actually reduced prices from
what they otherwise would have been. Congress
clearly recognized this. During the House de-
bates over the Sherman Act, Congressman
William Mason stated, “Trusts have made prod-
ucts cheaper, have reduced prices; but if the price
of oil, for instance, were reduced to one cent a
barrel, it would not right the wrong done to the
people of this country by the ‘trusts’ which have
destroyed legitimate competition and driven
honest men from legitimate business enter-
prises”’ (emphasis added). Sen. Edwards, who
played a key role in the debate, added, "“Al-
though for the time being the sugar trust has per-
haps reduced the price of sugar, and the oil trust

certainly has reduced the price of oil immensely,
that does not alter the wrong of the principle of
any trust” (emphasis added). Perhaps it would
be more accurate to describe the Sherman Act as
an anti-price-cutting law.

One final argument could be made that the
trusts were practicing predatory pricing, that is,
that they were pricing below their costs to drive
out competitors. But in more than a century of
looking for a proven real-world monopoly actu-

Evidence exists that a major political func-
tion of the Sherman Act was to serve as a
smoke screen behind which politicians
could grant tariff protection to their big
business constituents while assuring the
public that something was being done
about the monopoly problems.

ally created by predatory pricing, an example
has yet to be found. Moreover, prices charged by
the nineteenth century trusts continued to fall
for more than a decade. What rational business-
man would continue to price below cost for more
than ten years?

In sum, the nineteenth century trusts were not
guilty of the charge levied against them by Sen.
Sherman. There is no consistent evidence that
they restricted output to raise prices.

Government: The True Source of Monopoly

It appears that one function of the Sherman Act
was to divert public attention from a more cer-
tain source of monopoly—government. In the
late nineteenth century, tariffs were a major
source of trade restraints, but the Sherman Act
made no provision for attacking tariffs or any
other government-created barriers to competi-
tive entry. In fact, evidence exists that a_major
political function of the Sherman Act was to

serve as a smoke screen behind which pollt1c1ans

could granf tariff protection to their big business
Constltuen s while assuring the public that

""" was being done about the monopolv

Ina particularly revealing statement during -

the debates over the antitrust act, Sen. Sherman
attacked the trusts on the ground that they ‘‘sub-

CATO REVIEW OF BUSINESS & GOVERNMENT 31




ORIGINS OF ANTITRUST

verted the tariff system; they undermined the
policy of government to protect . . . American in-
dustries by levying duties on imported goods.”
This is certainly an odd statement from the au-
thor of the “Magna Carta of free enterprise.” But
increased output and reduced prices in these in-
creasingly efficient industries apparently dissi-
pated the monopoly profits previously generated
by the tariffs. This worked against the objectives
of the protected industries and their legislative
champions, including Sen. Sherman.

Even more damning is the fact that just three
months after the Sherman Act was passed, Sen.
Sherman, as chairman of the Senate Finance
Committee, sponsored legislation popularly
known as the “Campaign Contributors’ Tariff

The Sherman Act won legislators votes and
campaign contributions from farmers and
small businessmen who thought antitrust
regulation would protect them from their
more efficient competitors, and the tariff
bill was supported by all U.S. manufactur-
ers, large and small.

Bill” that sharply raised tariff rates. On October
1, 1890, the New York Times reported: “The Cam-
paign Contributors’ Tariff Bill now goes to the
president for his signature, which will speedily
be affixed to it, and the favored manufacturers,
many of whom . .. proposed and made the [tar-
iff] rates which affect their products, will begin
to enjoy the profits of this legislation.”

The New York Times further reported that “the
speech of Mr. Sherman on Monday [September
29, 1890] should not be overlooked, for it was
one of confession.” Apparently, Sen. Sherman
withdrew his speech from the Congressional Rec-
ord for “revision,” but a reporter obtained an
unabridged copy of the original. The New York
Times reported: “We direct attention to those
passages [of Sherman’s speech] relating to com-
binations of protected manufacturers designed
to take full advantage of high tariff duties by
exacting from consumers prices fixed by agree-
ment after competition has been suppressed. . . .
Mr. Sherman closed his speech with some words
of warning and advice to the beneficiaries of the
new tariff. He was earnest enough in his manner
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to indicate that he is not at all confident as to the
outcome of the law. The great thing that stood in
the way of the success of the bill, he said, was
whether or not the manufacturers of this country
would permit free competition in the American
market. The danger was that the beneficiaries of
the bill would combine and cheat the people out
of the benefits of the law. They were now given
reasonable and ample protection, and if they
would resist the temptation attaching to great
aggregations of capital to combine and advance
prices, they might hope for a season of great
prosperity. ... He did hope, the Senator con-
cluded, that the manufacturers would open the
doors to fair competition and give its benefits to
the people. ... He hoped the manufacturers
would agree to compete one with another and
would refuse to take the high prices that are so
easily obtained.”

It was absurd, of course, for Sen. Sherman to
say that a protective tariff would actually help
consumers if only manufacturers could be
trusted to refrain from raising prices. The whole
purpose of tariff protection is to allow domestic
manufacturers to raise prices, or at least to avoid
reducing them. Such hypocrisy led the New York
Times to withdraw its support of antitrust legis-
lation. The Times concluded: '“That so-called
Anti-Trust law was passed to deceive the people
and to clear the way for the enactment of this . . .
law relating to the tariff. It was projected in or-
der that the party organs might say to the oppo-
nents of tariff extortion and protected combina-
tions, ‘Behold! We have attacked the Trusts. The
Republican party is the enemy of all such rings.’
And now the author of it can only ‘hope’ that the
rings will dissolve of their own accord.” Thus,
the Sherman Act seems to have been passed to
help draw public attention away from the pro-
cess of monopolization through tariff protection.

The Sherman Act won legislators votes an
campaign contributions from farmers and small
businessmen who thought antitrust regulation
wmeﬁ them Irom their more ellicient

campetitors, and the tariff bill wassupported by
all U.S. manufacturers, both targe and small. In
a political sense, then, the Sherman Act was very
efficient. Congress itself seems to have been one
of the principal special-interest groups taneflt
from EEtTtrust legislation:

Economists and the Emergence of Antitrust

Although most economists today favor stricter
antitrust regulation, from the 1880s until the
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1920s the economics profession expressed nearly
unanimous opposition to antitrust. When San-
ford Gordon surveyed professional journals in
the social sciences and articles and books writ-
ten by economists before 1890, he found, “A big
majority of the economists conceded that the
combination movement was to be expected, that
high fixed costs made large-scale enterprises
economical, that competition under these new
circumstances frequently resulted in cutthroat
competition, that agreements among producers
was a natural consequence, and the stability of
prices usually brought more benefit than harm
to the society. They seemed to reject the idea
that competition was declining, or showed no
fear of decline.”

George Stigler has also noted economists’ ini-
tial disapproval of antitrust: *'For much too long
a time students of the history of antitrust policy
have been at least mildly perplexed by the cool-
ness with which American economists greeted
the Sherman Act. Was not the nineteenth cen-
tury the period in which the benevolent effects of
competition were most widely extolled? Should
not a profession praise a Congress which seeks
to legislate its textbook assumptions into
practice?”’ Stigler offered three possible expla-
nations. First, economists did not appreciate the
importance of tacit collusion. Second, they had
too much confidence in other forms of regulation
as a means of dealing with monopoly. Third,
they underestimated the income they would re-
ceive as antitrust consultants.

These explanations are plausible, but there
may be an even more important reason for the
transformation of economists’ attitudes toward
antitrust. In the late nineteenth century most
economists viewed competition as a dynamic, ri-
valrous process, similar to the theory of compe-
tition embodied in the work of Adam Smith and
today’s Austrian economists. Consequently, they
tended to regard mergers as a natural conse-
quence of the competitive struggle and not
something that should be interfered with by an-
titrust legislation. Although some industries
were becoming more concentrated in the late
nineteenth century, rivalry was still as strong as
ever, as the rapid expansion of output and the
decline in prices attest. Thus, the economists of
the time saw no reason to interfere with market
processes through antitrust regulation.

Beginning in the 1920s, mathematical econo-
mists developed the so-called perfect competi-
tion model, and it replaced the older theory. To

economists competition no longer meant rivalry
and enterprise. Instead, it meant the equation of
price and marginal cost. Most important, it
meant that there must be “many” firms in
“unconcentrated’’ industries. Once economists
began to define competition in terms of market
structure, they became more and more enam-
ored with antitrust regulation as a way of forc-
ing the business world to conform to their ad-
mittedly unrealistic theory of competition.
Economist Paul McNulty has noted: “The two
concepts [of competition] are not only different;

The perfect competition model and its cor-
ollary, the structure-conduct-performance
paradigm of industrial organization the-
ory, have seriously misled the economics
profession, at least as far as antitrust policy
is concerned.

they are fundamentally incompatible. Competi-
tion came to mean, with the mathematical econ-
omists, a hypothetically realized situation in
which business rivalry ... was ruled out by
definition.” Friedrich Hayek has made an even
stronger statement: “What the theory of perfect
competition discusses has little claim to be
called ‘competition’ at all and . . . its conclusions
are of little use as guides to policy.” Moreover,
wrote Hayek, “If the state of affairs assumed by
the theory of perfect competition ever existed, it
would not only deprive of their scope all the ac-
tivities which the verb ‘to compete’ describes
but would make them virtually impossible.”” Ad-
vertising, product differentiation, and price un-
dercutting, for example, are all excluded by def-
inition from a state of '‘perfect” competition
which, according to Hayek, “means indeed the
absence of all competitive activities.”

Those economists who use market structure to
measure competition are likely to have a favor-
able attitude toward antitrust regulation. Stig-
ler asserted more than thirty years ago, “One of
the assumptions of perfect competition is the ex-
istence of a Sherman Act.” To the nineteenth
century economists, however, an antitrust law
was incompatible with rivalry and free enter-
prise. The perfect competition model and its cor-
ollary, the structure-conduct-performance para-
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digm of industrial organization theory, have se-
riously misled the economics profession, at least
as far as antitrust policy is concerned.

The Importance of the Origins of Antitrust

The whole philosophical or ideological defense
of government regulation is based on the notion
that free markets are prone to various "‘imper-
fections’” such as so-called '‘free-market
monopoly.” Government regulation supposedly
escalated in the late nineteenth and early twen-
tieth centuries as a benevolent and public-
spirited response to growing market “‘failures.”
But research in public choice economics, the
economics of property rights, and the “‘new eco-
nomic history” is beginning to cast serious
doubt on this standard account of the origins of
government regulation.

Just as in other areas, the history of the origins
of antitrust has indeed been distorted. The econ-
omy in the 1880s was increasingly competitive,
Output in the allegedly monopolized industries
was expanding rapidly, and prices were falling.
Antitrus ‘s response to politi-
cally powerful farmers and small businessmen
who "were opposed to_economiic thange—and
sought protectionist legislation. Even members

of Congress admitted that the trusts had caused
lower prices. There is little evidence, therefore,
that the “legislative intent” of the Sherman Act
was to protect consumers. Evidence indicates
the intent was to protect politically powerful
producer groups at the expense of consumers.

This fact underscores another reason to ex-
plore the origins of antitrust. Robert Bork’s legal
philosophy, which is shared by many other legal
scholars and practitioners, is that the courts
should not be “‘activists’’ in creating new
“rights” or laws with their decisions. Instead,
argues Bork, the courts should defer to the leg-
islature and seek to issue rulings in accord with
legislative wishes.

If the Sherman Act was protectionist legisla-
tion, and if the courts adhere to the Bork philos-
ophy, then the subversion of competition
through antitrust legislation is perfectly accept-
able, even desirable. By contrast, a legal philos-
ophy that emphasizes government’s role in pro-
tecting private property and individual liberties
would urge the courts to strike down such legis-
lation as unconstitutional. Antitrust is, above all
else, an abrogation of freedom of contract. Thus,
George Stigler was wrong when he asserted that
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the Sherman Act is a “public-interest law” just
like the enforcement of contracts.

There are enormous, unmeasurable social
costs involved in antitrust. Alan Greenspan once
described the environment created by antitrust
as being “reminiscent of Alice’s Wonderland: ev-
erything seemingly is, yet apparently isn't si-
multaneous. It is a world in which competition
is lauded as the basic axiom and guiding princi-
ple, yet ‘too much’ competition is condemned as
‘cutthroat.” It is a world in which actions de-
signed to limit competition are branded as crim-

A legal philosophy that emphasizes govern-
ment’s role in protecting private property
and individual liberties would urge the
courts to strike down the Sherman Act as
unconstitutional.

inal when taken by businessmen, yet praised as
‘enlightened’ when initiated by the government.
It is a world in which the law is so vague that
businessmen have no way of knowing whether
specific actions will be declared illegal until they
hear the judge’s verdict—atfter the fact.” Uncer-
tain about what is truly competitive and legal,
businesses tend to avoid efficiency-enhancing
moves. As the history of antitrust shows, how-
ever, such vagueness is ideal for political dema-
gogues who can enact economically harmful but
politically profitable policies, such as protec-
tionism, and then use the antitrust laws as a
platform for blaming the private sector for the
economic problems the political system has cre-
ated.

Selected Readings

Baumol, W.J. and Ordover, J.A. “Use of An-
titrust to Subvert Competition,” Journal
of Law and Economics, Vol. 28, No. 1
(1985).

Bork, R.J. “Legislative Intent and the Pol-
icy of the Sherman Act.” Journal of Law
and Economics, Vol. 9, No. 1 (1966).

Stigler, G.J. "The Origin of the Sherman
Act.”” Journal of Legal Studies, Vol. 19, No.
1 (1985).




