Policy

April 14, 2004

Analysi

Can Tort Reform and Federalism
Coexist?

by Michael I. Krauss and Robert A. Levy

Executive Summary

Critics of federal tort reform have usually come
from the political left and its allies among the trial
lawyers, who favor a state-based system that can
be exploited to redistribute income from deep-
pocketed corporations to “deserving” individuals.
We offer a totally different criticism—constitu-
tional in origin—that embraces the need for
reform but reaffirms this principle: The existence
of a problem, however serious, does not justify fed-
eral remedies outside the scope of Congress’s enu-
merated powers.

We begin with the Commerce Clause but find
that interstate trade does not, by itself, justify
federalizing tort law. On the basis of examples
involving fast food, guns, and medical malprac-
tice, we argue that substantive federal reforms
are neither necessary nor proper. If states persist
in imposing unjust rules on out-of-state defen-
dants, federal procedural remedies are available.

Next, we consider the Due Process Clause of
the Fourteenth Amendment and dissect the
Supreme Court’s recent State Farm decision cov-
ering punitive damages. We also discuss the con-
troversies over judicial activism and substantive
due process. Despite the limitations of substan-
tive due process, we conclude that the Court was

correct to rein in punitive awards.

Most important, we recommend reforms that
are compatible with the tenets of federalism.
Some reforms can be implemented at the state
level—including solutions to excessive punitive
awards, curbs on joint and several liability, pay-
ment of attorneys’ fees when government is the
losing party in a civil lawsuit, the prohibition of
contingency fee contracts between government
and private lawyers, and restraints on litigation
by government to recover expenditures made on
behalf of private parties.

At the federal level, we endorse two procedural
reforms. The first involves state “long-arm” juris-
diction, which determines whether an out-of-state
entity can be sued in a local court. Currently, out-
of-state businesses find it exceedingly difficult to
avoid oppressive state tort laws. A second federal
reform concerns “choice-of-law” rules that deter-
mine which state’s laws control a multistate suit.
A federal choice-of-law rule would prevent states
from exporting discriminatory tort regimes.

Taken together, state substantive reforms and
federal procedural reforms can curtail abuses
while respecting time-honored notions of dual-
sovereignty federalism.

Michael I. Krauss is professor of law at George Mason University. Robert A. Levy is senior fellow in constitutional
studies at the Cato Institute. This paper will appear in Levy’s forthcoming book, Shakedown: How
Corporations, Government, and Trial Lawyers Abuse the Judicial Process (Cato Institute, November 2004).
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Introduction

“A billion here, a billion there, and pretty
soon you're talking about real money.” When
the late Sen. Everett M. Dirksen from Illinois
offered that famous quip 40 years ago about
government spending, no one imagined that
the same words might be used today to
describe damage awards in tort cases. Yet last
year a Florida jury somehow conjured up
punitive damages of $145 billion for a class
of plaintiffs. The year before, a California jury
recommended a $28 billion treasure trove for
a single claimant. And in 1998 four major
cigarette companies agreed to the grand-
mother of all awards—a quarter-trillion-dol-
lar settlement supposedly to reimburse the
states for the Medicaid costs of smoking-
related illnesses.

So it goes. Not just tobacco; but guns,
asbestos, and a cross section of American
industry that has morphed into the Mass Tort
Monster; “DDT, Bendectin, DES, swine flu
vaccine, Copper-7, PCBs, the Dalkon Shield,
Shiley heart valves, heart catheters, pickup-
truck fuel tanks, blood products, silicone
breast implants, pedicle screws, penile
implants, intraocular lenses, . . . lead pigment,
latex, dietary supplements, fen-phen, Rezulin,
L-tryptophan, Duract, Parlodel, Synthroid,
Propulsid and so forth almost ad infinitum.™

According to the U.S. Chamber of
Commerce, our tort system is wrecking our
economy. Since 1930 growth in litigation
costs has been four times that of the overall
economy. The chamber reports that federal
class actions tripled over the past 10 years,
while similar filings in state courts ballooned
by more than 1,000 percent.? One chamber
official estimates that the annual cost of the
tort system translates into $809 per person—
the equivalent of a 5 percent tax on wages.?
The share going to trial lawyers—roughly $40
billion in 2002—was half again larger than
the annual revenues of Microsoft or Intel and
twice those of Coca-Cola. The estimated
aggregate cost of the tort system in 2002 was
$233 billion, says Tillinghast-Towers Perrin, a
respected actuarial firm. That cost represent-

ed 2.23 percent of the U.S. gross domestic
product.’> Over the next 10 years, the total
“tort tax” will likely be $3.6 trillion.®

When costs explode, proposals for reform
are never far behind—especially when the
electoral season is upon us. Thus, we have
been deluged by congressional schemes to
curb class action litigation, ban lawsuits
against gun makers and fast food distribu-
tors, cap medical malpractice awards, and
otherwise enlist the federal government in
the battle against allegedly biased state
judges and juries.

Our primary objective in this paper is not
to document that tort reform is necessary or
desirable. That task has been ably and effec-
tively performed by several others.” Instead,
we seek to explore the methods by which
reforms might be implemented—especially
the extent to which various proposals are
compatible with our system of dual-sover-
eignty federalism. Our underlying premise is
straightforward: No matter how worthwhile
a goal may be, if there is no constitutional
authority to pursue it, then the federal gov-
ernment must step aside and leave the matter
to the states, or to citizens in the private
ordering of their affairs.

Congress can proceed only from constitu-
tional authority, not from good intentions
alone. That means we must find a source of
constitutional authority for each proposed
tort reform. One possible source, which we
examine in the next section, is the all-encom-
passing Commerce Clause. As the country
grew and some people believed that all of its
problems required national regulatory solu-
tions, Congress sought to earmark a speci-
fied constitutional power that would justify
an ambitious federal agenda. The Commerce
Clause became the vehicle of choice.

Yet the central reason that the clause
appeared in the Constitution was quite dif-
ferent. Under the Articles of Confederation
of 1776, the national government lacked the
power to regulate interstate commerce. Each
state was free to advance local interests and
to create barriers to trade, without regard to
possible prejudice to out-of-state interests.



That process devolved into what Justice
William Johnson characterized as a “conflict
of commercial regulations, destructive to the
harmony of the States.”® The solution: a con-
stitutional convention at which, according to
Justice Johnson, “If there was any one object
riding over every other in the adoption of the
constitution, it was to keep the commercial
intercourse among the States free from all
invidious and partial restraints.”

Today, instead of serving as a shield
against interference by the states, the com-
merce power has become a sword wielded by
the federal government in pursuit of a
boundless array of socioeconomic programs.
But the mere fact that goods and services
subject to tort litigation are transported
across state lines and sold to customers in
several states does not justify federal inter-
vention under the Commerce Clause. To
legitimately invoke the commerce power,
Congress must show that federal tort reform
is “necessary” and that it is “proper”—that is,
it does not violate other constitutional prin-
ciples—to ensure the free flow of interstate
commerce. As we shall see—on the basis of
examples involving fast food distributors, the
firearms industry, and medical malpractice—
substantive federal reform is neither neces-
sary (procedural remedies would do the
trick) nor properly harmonized with tradi-
tional concepts of federalism.

Following our look at the Commerce
Clause, we turn to an alternative source of
constitutional authority, the Due Process
Clause of the Fourteenth Amendment.
Ratified in 1868, the Fourteenth Amend-
ment states, in relevant part, that no state
shall “deprive any person of life, liberty, or
property, without due process of law.” If con-
fiscatory state court decisions have the effect
of denying due process to defendants in tort
litigation, federal courts are empowered by
the Fourteenth Amendment to intercede.
And section 5 of the amendment authorizes
Congress “to enforce, by appropriate legisla-
tion” the Due Process Clause.

The question, then, is whether state
courts have gone so far as to deprive tort

defendants of due process. If so, federal reme-
dies might be in order. Perhaps, for example,
a damage award is so excessive that it breach-
es constitutional safeguards. Then again, per-
haps “due process” imposes no substantive
limits on state tort awards, just procedural
guarantees such as advance notice of the exis-
tence of a rule and an opportunity to defend
oneself against a claim. Or perhaps substan-
tive and procedural protections merge when
damage awards are so capricious and unpre-
dictable that defendants cannot know with
any assurance how to conform their conduct
to the dictates of the law.

In our section on the Fourteenth
Amendment, we weigh those issues by ana-
lyzing the Supreme Court’s recent decision in
State Farm Mutual Automobile Insurance Co. v.
Campbell.’® That case specifically addressed
punitive damages, although many of the
principles debated by the Court are applica-
ble to tort reform more broadly. In dissecting
State Farm, we discuss the purpose of punitive
damages, the need for reform, past efforts at
reform, and the current controversy over so-
called judicial activism and substantive due
process.

Although we recognize the limitations of
what is known as substantive due process, and
in fact urge the Court to reconsider the
Privileges or Immunities Clause of the
Fourteenth Amendment as an alternative jus-
tification for striking down certain state laws,
we nonetheless conclude that the majority in
State Farm was correct in curbing punitive
damages. That said, we proceed in the follow-
ing section, “Reconciling Tort Reform and
Federalism,” to recommend a series of reforms
that avoid the inconsistencies of substantive
due process while respecting the notion that
states should serve as experimental laborato-
ries of competing tort systems.

First among our suggested reforms are
those that can be implemented at the state
level. We begin by offering several solutions to
the problem of excessive punitive awards.
Then we advocate state-based reforms in
other areas, like curbing joint and several lia-
bility, shifting attorneys’ fees when govern-
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ment is the losing party in a civil lawsuit, pro-
hibiting contingency fee contracts between
government and private lawyers, and restrain-
ing litigation by government to recover
expenditures made on behalf of private par-
ties.

Switching to federal reforms, we support
two changes that are procedural in nature.™*
The first change is federal reform of state
“long-arm” jurisdiction—the rules that deter-
mine whether an out-of-state entity can be
sued in a local court. A sensible application
of the Due Process Clause would exempt
businesses from local court jurisdiction
unless they have sufficient dealings within
the state. Currently, out-of-state businesses
find it exceedingly difficult to avoid oppres-
sive state tort regimes.

The second federal reform that we
endorse is a change in “choice-of-law” rules,
which determine which state’s laws control a
suit involving litigants from more than one
state. Frequently, tort defendants will be dis-
advantaged when plaintiffs select jurisdic-
tions that have plaintiff-friendly choice-of-
law rules. The concern is that the tort laws of
some states discriminate against out-of-state
corporate defendants. If that were to happen
on a large scale, it could impede interstate
commerce—the very problem that the
Commerce Clause was intended to redress.
By establishing a federal choice-of-law rule—
a procedural solution that does not intrude
on state sovereignty, because it leaves under-
lying state substantive law in place—the fed-
eral government can effect meaningful tort
reform without trampling on principles of
federalism.

Tort Reform, Federalism,
and the Commerce Clause

Background

Our review of the federal government’s
venture into tort reform starts with recent
efforts by Congress to expand its already
copious power to regulate interstate com-
merce. A few examples:

1. Legislation that would cap medical mal-
practice awards and limit attorney fees
cleared the House 229 to 196 on March
13, 2003.* That was the seventh attempt
at federal malpractice reform since
Republicans took over the House in
19957

2. In the aftermath of the September 11,
2001, terrorist attacks, Congress passed
the Air Transportation Safety and
System Stabilization Act, which created
a federal cause of action for property
and personal injury claims related to
9/11. At the same time, the act capped
the airlines’ liability at the amount of
their insurance coverage.*

3.In 2001 the House and Senate passed
separate versions of the Patients’ Bill of
Rights, which provided for an expan-
sion of patients’ right to sue health
plans in state courts while limiting
damages for pain and suffering and
punitive damages.”®

On the subject of tort reform, hypocrisy on
both sides of the aisle is thick enough to slice.
Democrats opposed to federal tort reform
suddenly profess abiding faith in federalism.
Yet those same Demaocrats were beside them-
selves when the Supreme Court held in 1995
that federal power to create criminal law is
not plenary.® Meanwhile, Republicans, self-
styled ardent defenders of decentralization,
now argue that malpractice (for instance) is a
“national problem.” But under our federal
system, every national problem does not ipso
facto become a federal problem.

Several commentators have proposed that
state tort rules should give way to uniform
national rules in order to help federal courts
cope with ever-increasing mass tort cases.”’
Legislators have proposed several bills that
would alter “diversity jurisdiction,” allowing
federal courts to hear tort class actions even if
some plaintiffs reside in the same state as
some defendants.’® Some observers have sug-
gested that federal law alone should govern
punitive damages." Federalization of tort law
is also occurring indirectly through executive



branch agencies. That means defendants in
tort suits may be able to avoid liability by argu-
ing that they have complied with all applicable
federal statutes and regulations, which would
preempt irreconcilable state rules.®

In the face of those pressures to federalize
tort law, our constitutional principles must be
recalled and enforced. The general principle
cannot be repeated often enough: Our federal
government is one of limited and enumerated pow-
ers. The making of tort law is not one of those
powers. The Constitution does provide, as we
have noted, that Congress can “regulate
Commerce . . . among the several States.”*
Over the past 65 years, courts have read the
Commerce Clause very broadly, using it to
uphold federal legislation concerning non-
commercial activity.?? In so doing, the courts
have allowed Congress to turn the commerce
power on its head. Instead of using it to strike
down state barriers to interstate trade,
Congress has in fact erected federal barriers
that prevented free trade.

To be sure, state laws, including tort rules,
often “affect” commerce. But that is not
enough to justify federal intervention unless
the flow of trade among the states is imped-
ed by such laws. In 1995 the Supreme Court
took a step toward reaffirming that impor-
tant principle. In United States v. Lopez, the
Court held that the Gun-Free School Zones
Act of 1990, which purported to ban the pos-
session of guns within 1,000 feet of any
school, exceeded Congress’s authority under
the Commerce Clause, in part because
Congress made no finding that the posses-
sion of firearms near schools affected inter-
state trade.”® In 2000 the Court extended
Lopez in U.S. v. Morrison, which held that a
statutory federal tort suit for sexual battery
under the Violence Against Women Act was
unconstitutional, even though Congress had
issued fig-leaf findings that sexual assaults
affected interstate commerce.?!

State laws regularly affect interstate com-
merce without raising constitutional con-
cerns. California, for example, requires spe-
cial catalytic converters on cars sold in that
state. That's a permissible use of California’s

police power that doesn’t directly affect inter-
state trade.”® But if California tried to regu-
late catalytic converters on every car that
crossed its state boundary, that would pro-
voke stronger Commerce Clause questions.
Cars traveling interstate would have to stop
at the border and turn back—clearly a burden
on interstate commerce.

Can federalism be squared with Washing-
ton’s current tort reform proposals? In aword,
no. Federal intervention is rarely authorized
for the purpose of altering substantive rules of
state tort law. Most tort suits involve “inter-
nal” activities, like negligent driving,?® doctor-
ing, lawyering, and so forth, and pit an in-state
individual plaintiff against an in-state individ-
ual defendant. When litigated in a state court
before a local jury, that type of case creates no
intrinsic predisposition against either party.
What is sometimes termed a “public choice”
problem?® is absent: The plaintiff cannot per-
suasively ask the jury to bring “outside”
money into the locality without harming any-
one locally. Even when parties are insured,
both in-state and out-of-state insurance com-
panies are exposed to the same liability regime.

Other, noncommercial kinds of bias
(against the social class or race of either party,
for example) are of course possible in those
cases, as in all lawsuits. Such biases might
raise Fourteenth Amendment concerns.
However, race and class biases are not intrin-
sic to a party’s status as plaintiff or defen-
dant. In any case, parties can attempt to
guard against those biases through chal-
lenges to the jury venire.?® Thus, there is no
valid structural reason for the federal govern-
ment to intervene in the ordering of behavior
through state tort law.

A second type of tort suit—exemplified by
negligence claims invoking respondeat superior
(suits against an employer for damages
caused by wrongful behavior by its employ-
ee)®—usually sets in-state individual plaintiffs
against in-state corporate defendants. Because
juries are always composed of individuals
and never of corporations, corporate defen-
dants might experience systemic prejudice
here: A jury may be tempted to transfer
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wealth from an entity that does not “feel
pain” to a suffering real person with whom it
can identify. But such temptations may be
offset by the jury’s desire to maintain
employment and economic activity in its
own locality, especially if the defendant cor-
poration maintains a large local presence. It
is hard to predict how those offsetting incen-
tives will ultimately unfold in a specific
case.* In any event, those problems derive
from the corporate nature of the defendant,
not its state of domicile. Thus, state tort law
can alleviate any anti-corporate biases that
may exist. Few states want existing employers
to pack up and leave.

To the extent that abusive state tort rules
operate like a tax on productive activity, the
greater the abuse, the greater the decline in
productivity or wealth. Customers will pay
more for in-state services if the providers of
those services have to pay for injuries they did
not wrongfully cause. Physicians will avoid
practicing in jurisdictions with unreasonable
malpractice rules. Local children and their
parents will suffer if playgrounds cannot be
built without the park authority being held
liable for inevitable accidents. Those costs
produce powerful in-state lobbies for tort
reform. Predictably, since the so-called torts
crisis of the mid-1980s, almost all 50 states
have enacted some form of tort reform for
intrastate activity.**

The reforms have varied substantially—
from caps on punitive damages to the cre-
ation of statutes of repose (limiting the time
period within which claims can be filed) to
the modification of joint and several liability
(whereby each one of multiple defendants is
held liable for the entirety of a plaintiff’s dam-
ages, irrespective of the extent of the individ-
ual defendant’s culpability).** Some state
reforms have arguably been misguided—and
more than a few have been declared by state
supreme courts to violate state constitu-
tions**—but misguided or nonexistent state
reform is no justification for federal lawmak-
ers to intervene. When voters realize that they
pay a price if their state persists in applying
dysfunctional tort rules, state lawmakers have

every incentive to respond. The same types of
incentives that dissuade states from imposing
exorbitant income or sales taxes can operate
to create a rational tort system.

Early product liability suits tended to be
of the intrastate kind. Most products were
manufactured near their place of consump-
tion, as transportation costs made far-flung
markets unreachable. Thus, many lawsuits
concerning allegedly defective products were
filed by local individual plaintiffs against
local corporate defendants.®** But with the
advent of “paradigm shifters”® such as
assembly-line production, interstate high-
ways, and electronic auctions, markets for
goods (though not yet services) have today
become largely national. Modern product lia-
bility suits characteristically set in opposition
an in-state individual plaintiff and a corporate
out-of-state defendant.®

In a typical product liability suit today, a
consumer purchases a product, is allegedly
injured while using it, and sues its far-off
manufacturer*’ to recover damages. Most
purchases take place close to home; almost
all product use takes place near the home or
the workplace;® and no state is home to a
majority of manufacturers’ head offices or
factories. The confluence of those factors
means that a plaintiff ordinarily files a prod-
uct liability suit in her home state, which is
also the state where she was injured and
where she purchased the allegedly defective
product. In the vast majority of cases, howev-
er, the product was designed and manufac-
tured in another state.

Assume for amoment that the victim sues
in her home state. There, the court agrees it
has jurisdiction to try the suit and concludes
that its own product liability law applies to
resolve the dispute. Such a suit would now
pit a local individual against an out-of-state
corporation, in the local plaintiff’s court and
subject to the local plaintiff’s state law. That
situation creates a risk of bias that is unlikely
to be remedied by political and economic
forces within the state. Such a situation is
ripe for federal tort reform. Even then we will
conclude that substantive (as opposed to pro-



cedural) federal tort legislation is neither
needed nor beneficial.

First, however, we look at pending federal
tort reform proposals in three industry-spe-
cific areas—fatty foods, guns, and medical
malpractice. None of those reforms is author-
ized by the Commerce Clause, and each
offends basic tenets of federalism.

The Case against Substantive Federal
Tort Reform: Three Examples

Fatty Foods. The most recent area where
preemptive federal legislation has been pro-
posed is that of fatty foods. Sen. Mitch
McConnell (R-KY) drafted a bill that would
ban certain liability suits against food sellers
and manufacturers.® In the House, Rep. Ric
Keller (R-FL) introduced the Personal
Responsibility in Food Consumption Act.*
His bill would forbid civil suits, in both feder-
al and state courts, against food manufactur-
ers, distributors, or restaurateurs for obesity or
other supposed deleterious effects of eating
noncontaminated food. The bill has 108
cosponsors and, of course, the backing of
industry groups.

Because the fatty food lawsuits are
groundless,** we understand and sympathize
with the objectives of both bills. Still, good
intentions are not a substitute for constitu-
tional authorization. Moreover, it's easy to
exaggerate the litigation problem. A 2003
case brought by obese New York teenagers
against McDonald’s claimed that the restau-
rant should be responsible for the plaintiffs’
health problems.” In another case, Oreo
cookies and Big Daddy ice cream were alleged
to have misled customers about their prod-
ucts’ nutritional content.*® But those suits
have not succeeded.” Indeed, every court
that has considered similar litigation has
refused to allow it to go forward.* Nonethe-
less, one day a sympathetic state court will
likely be found, perhaps in one of America’s
“judicial hellholes.”*® Senator McConnell’s
and Representative Keller's bills are meant to
nip those future decisions in the bud.

Yet where in the Constitution does the
federal government find authority to ban

lawsuits against fast food manufacturers?
According to McConnell’s bill, the answer
is—to no one’s surprise—the all-purpose
Commerce Clause. In a nutshell, fatty food
suits are said to hinder interstate commerce
in ingredients, and therefore to invite federal
intervention. Undoubtedly, frivolous law-
suits against food manufacturers would
jeopardize legitimate businesses that may be
important to our national economy. The
geographic scope of the problem does not,
however, demand that it be resolved by
Congress. Lawsuits against food manufac-
turers affect commerce in multiple states.
But so does just about every state regulation
or court decision. The Commerce Clause
would not permit the federal government to
override state minimum wage laws, for exam-
ple, even if high in-state wages discourage
out-of-state employers from setting up shop.

Procedural choice-of-law rules, as we will
explain below, can resolve interstate prob-
lems that might be caused by baseless state
fatty food liability decisions—without sacri-
ficing state sovereignty over the substantive
rules of tort law. The fatty food legislation
must be trimmed.

Guns. The same considerations underlie
our view of federal proposals to ban state and
local suits against firearm manufacturers.
But here there is one additional factor: The
right of individual and collective self-defense,
enshrined in the Second Amendment, may
be undermined by undue state interference
with firearms manufacturers. Accordingly,
we distinguish between federal intervention
under Commerce Clause auspices, which
would not be justified, and federal interven-
tion to secure the rights guaranteed by the
Second Amendment—as applied to the states
through the Fourteenth Amendment—which
may be justified, depending on the specific
provisions of the legislation authorizing the
intervention.

Let us make clear at the outset that most
lawsuits against firearms manufacturers for
anything other than manufacturing defects*’
are barely disguised extortion attempts. Here
are the two principal legal theories recently
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asserted by dozens of municipalities against
gun makers:

1. “Negligent Marketing.” According to
this newfangled theory of tort law, gun
manufacturers “flood” suburban juris-
dictions with more guns than are “legit-
imate” for local suburban demand,
knowing that dealers will connive to sell
illegally the excess supply to criminals
from the inner city, where gun laws are
typically more restrictive.

2.“Design Defect.” Under this theory,
guns are defective and unreasonably
dangerous because they do not have
design features that would minimize
their use by criminals.

Both theories are shot full of holes.*®
Courts across the nation—without the help of
Congress—have concluded that gun makers
are not the proximate cause of, and therefore
not responsible for, the criminal misconduct
of a very small percentage of their cus-
tomers.* Those are the right results. But
wrong results might one day occur.”® Would
that justify federal intervention? Yes, it
might—unlike the fatty food example—but
only if one condition were satisfied. If the fed-
eral government declared forthrightly that
gun ownership by law-abiding citizens was a
guaranteed Second Amendment right, which
Congress could therefore protect from undue
state encroachment by virtue of the
Fourteenth Amendment, federal intervention
could be appropriate. But if protection of
firearm manufacturers is premised on
Commerce Clause grounds, then the idea of
federal intervention is flawed. If Congress’s
Commerce Clause authority is misused to
allow the federal government to impose rules
that restrict state gun lawsuits, it could one
day similarly be misused to impose federal
rules that impose more severe liability on gun
manufacturers and distributors.

The National Rifle Association, which has
vigorously backed a federal ban on firearms
lawsuits, would not like that. NRA attorneys
would argue that the Commerce Clause was

intended to ensure free trade, not to establish
a federal police power. How do we know that
would be the NRA’s view? Because in 1995,
after Congress enacted the Violent Crime
Control and Law Enforcement Act of 1994,
the NRA sued, contending that Congress
exceeded its powers under the Commerce
Clause when it prohibited the manufacture,
transfer, and possession of semiautomatic
weapons.> It cannot be that the Commerce
Clause did not authorize a federal ban on the
sale and manufacture of assault weapons in
1995—a position we certainly endorse—while
in 2004 that same Commerce Clause permits
the federal government to commandeer state
courts and tell them what kind of product
liability suits they can entertain.

Federal intervention is not needed to rein
in municipal litigation against gun makers.
Since the first of the state firearms suits was
filed, 33 states® have enacted legislation that
prevents them. In those jurisdictions where
the suits have not been barred, the firearms
industry has not lost a single case.

On October 7, 1999, Ohio Judge Robert
Ruehlman dismissed with prejudice Cincin-
nati’s suit, calling it “an improper attempt to
have this court substitute its judgment for
that of the legislature, something which this
court is neither inclined nor empowered to
do.”** On December 10, 1999, Superior Court
Judge Robert F. McWeeny threw out the city of
Bridgeport’s suit, writing, “[T]he court finds
as a matter of law that the plaintiffs lack
standing to litigate these claims; thus, the
court is without jurisdiction to hear this
case.” On December 13, 1999, Florida
Circuit Judge Amy Dean dismissed Miami-
Dade County’s lawsuit against the industry
with a similar decision, stating, “Public nui-
sance does not apply to the design, manufac-
ture, and distribution of a lawful product.”®

Here are three other examples of state
supreme court rulings against frivolous
firearms lawsuits:

1. On April 3, 2001, the Louisiana Supreme
Court voted 5 to 2 to dismiss the City of
New Orleans’ suit, the first of its kind to



be filed, upholding the state law that for-
bids municipalities in Louisiana from
bringing those types of suits. In October
2001 the U.S. Supreme Court allowed
the Louisiana court’s decision to stand,
by refusing to review the case on
appeal >’

2.0n August 6, 2001, the California
Supreme Court issued a 5-to-1 ruling
that gun manufacturers cannot be held
responsible when their products are
used to commit crimes. The decision
referred to a 1983 California law pro-
hibiting that type of lawsuit.*®

3.0n October 1, 2001, the Connecticut
Supreme Court upheld the 1999 ruling
that dismissed Bridgeport’s suit
because the city lacked “any statutory
authorization to initiate . . . claims” of
liability against the firearms industry.*
After the rejection of the New Orleans
suit, Bridgeport's mayor Joseph Ganim
told the Associated Press that an appeal
of his city’s suit to the U.S. Supreme
Court was “probably not a likely route
for us” and “[i]t's not likely we're in a
very strong position.”®

Clearly, state legal and political processes
have produced the correct outcomes—both
in the courts and in the legislatures. To the
extent that the mere filing of lawsuits, and
the attendant cost of litigation, is a burden
on the firearms industry, that problem can
be remedied by procedural reforms, which we
discuss at greater length in our section on
“Reconciling Tort Reform and Federalism.”

When the bill to ban selected lawsuits
against the gun industry was first introduced
in the 107th Congress,® its only constitu-
tional pedigree was the Commerce Clause. By
the time the bill was reported in the House
nearly 17 months later, it included a finding
that “[c]itizens have a right, under the
Second Amendment . . . to keep and bear
arms.” And one of the expressed goals of the
legislation was to “preserve a citizen’s access
to a supply of firearms and ammunition for
all lawful purposes.” Later, in the 108th

Congress, the Second Amendment justifica-
tion was preserved in S. 659, along with the
original Commerce Clause rationale. S. 659
contained this finding, which reflects both
sources of constitutional authority:

The possibility of imposing liability on
an entire industry for harm that is sole-
ly caused by others is an abuse of the
legal system, erodes public confidence
in our Nation’s laws, threatens the diminu-
tion of a basic constitutional right and civil lib-
erty, invites the disassembly and destabi-
lization of other industries and eco-
nomic sectors lawfully competing in the
free enterprise system of the United
States, and constitutes an unreasonable
burden on interstate and foreign com-
merce of the United States.®®

Because our focus is on the Commerce
Clause, we do not intend to parse the specif-
ic provisions of S. 659 to determine whether
each type of lawsuit that it attempts to ban
would, if litigated, offend the Second
Amendment. Yet we do argue that securing
Second Amendment rights is the only legiti-
mate basis on which federal intervention
might be justified.

With respect to the Commerce Clause
rationale, it's time for Congress, the NRA,
and the Supreme Court to draw a line in the
sand. Plain and simple, an outright ban on
selected state tort lawsuits is not a regulation
of interstate trade.

Interestingly, at this writing, the Senate
has done the right thing; it has overwhelm-
ingly rejected S. 659. The bill's own sponsors
turned against it, as did its NRA supporters.
But, sad to say, the senators were not sud-
denly concerned about the bill's Commerce
Clause or federalism implications. Rather,
they voted the bill down because opponents
had added “poison pill” amendments,
including one that would have extended a
soon-to-expire ban on so-called assault
weapons.®

Very likely, the industry’s supporters in
Congress will mount another effort to
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immunize gun makers from unfounded liti-
gation. That may be warranted from a public
policy perspective. But public policy argu-
ments cannot confer federal authority where
none exists. Under our Constitution, the
commerce power was meant to ensure the
free flow of interstate trade, not to dictate
substantive product liability rules in each
and every state. Yes, municipal lawsuits
against gun makers have been baseless and
extortionate. But that, in and of itself, does
not make the substantive rules of state tort
law the business of Congress.

Medical Malpractice. When it comes to
federal incursions into traditional state func-
tions, it's not only the legislative branch that
has overreached. President Bush used his
support for federal malpractice tort reform
measures to distinguish himself from Al
Gore during the 2000 presidential campaign.
And he’s doing so against his Democratic
opponents in 2004. Of course, the president
is a former governor who says he is commit-
ted to principles of federalism. Yet he defends
the federalization of malpractice law: “People
say, well, is [medical malpractice] a federal
responsibility?” “It's a national problem,” he
responds, “that requires a national solution.
The federal government ought to set a mini-
mum federal standard to reform the medical
liability system.”®® Again, however, the fact
that a problem exists in more than one state
does not make it a federal responsibility.

The administration’s legal strategy in
defense of federal intervention appears to be
twofold.%® First, federal limitations on med-
ical malpractice suits are supposedly warrant-
ed because the federal government spends
money on health care, and the Constitution’s
spending power®” presumably allows
Congress to impose conditions on parties
that benefit from those expenditures. Not
only does the federal government fund
Medicare and Medicaid, it also provides direct
care to members of the armed forces, veterans,
and patients served by the Indian Health
Service, as well as tax breaks to workers who
obtain health insurance through their
employers. The administration projects sav-
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ings of at least $25 billion a year if its pro-
posed medical malpractice reforms are put in
place. “[A]ny time a malpractice lawsuit drives
up the cost of health care, it affects taxpayers.
It is a federal issue,” the president declared in
a North Carolina speech.®®

In essence, the argument is that
Washington pays the states for a lot of health
care; therefore Washington can enforce state
malpractice reform, which would affect how
all health care money is spent. But the
Supreme Court has invalidated conditions
imposed on the recipients of federal spend-
ing unless, among other things, the condi-
tions are unambiguous and reasonably relat-
ed to the aim of the expenditure.®® In this
instance, Congress has not linked the receipt
of federal health funding to malpractice
reform, nor has the federal government
shown that the goals of Medicare and
Medicaid depend on such reforms. Moreover,
the scope of proposed federal malpractice
intervention extends, though it need not log-
ically do so, to all health care lawsuits—not
just those brought by or against parties who
receive federal funds.

Second, the administration posits a
Commerce Clause argument.”” Physicians
are “forced” to move to another state, or to
retire from practice altogether (thus remov-
ing their services from the “stream of inter-
state commerce”), by hikes in malpractice
premiums.”t At the margin, malpractice
abuse has surely steered some patients across
state lines to find better health care. But
intrastate regulation of in-state conduct is
simply not interference with interstate com-
merce—otherwise there is no area immune
from federal jurisdiction. Naturally, there’s
an effect on commerce when any individual
or company withdraws from a state. But if
the withdrawal is related to unjust in-state
negligence claims, absent discrimination
against out-of-state defendants, then the
effect is not uniquely related to the interstate
aspect of commerce.

In objecting to the president’s assertion of
federal jurisdiction, we do not dismiss poten-
tial problems associated with excessive med-



ical malpractice decisions in certain states.
Fear of malpractice liability may lead doctors
to order redundant and expensive diagnostic
tests’® and operations.”® High malpractice
insurance premiums may encourage compe-
tent physicians to retire prematurely, leaving
whole geographic areas underserved.” On
the other hand, those allegations are disput-
ed. Indeed, some well-respected academic
sources suggest that there may be too little
medical malpractice liability.”

But we need not enter the substantive
debate on medical malpractice reform here.
It is sufficient to show that federal interven-
tion is neither necessary nor proper. The two
litigants in a medical malpractice suit are
usually a local (in-state) plaintiff and a local
(in-state) physician. As a result, excessive lia-
bility will be directly felt in the local state,
where it will translate into high insurance
premiums for doctors and high costs for
patients. Doctors can of course retire from
practice or relocate to other states if they find
liability too onerous. That will exert pressure
on both juries and legislatures to temper
EXCeSSeS.

State medical malpractice reform is ubig-
uitous.” More than three dozen states have
passed damage caps. All 50 states have passed
or considered some kind of medical malprac-
tice reform.”” If a state legislature has chosen
not to enact medical malpractice reform—
and to suffer an increase in the cost or a
decline in the quantity of medical care, or
both, from a presumed “optimal” level—that
is not a federal crisis. Rather, that is a matter
for the state’s voters to resolve.

Nonetheless, H.R. 5 and S. 607, the Help
Efficient, Accessible, Low-Cost, Timely Health-
care (HEALTH) Act,”® set damage caps and
limited attorney fees, among other things. Rep.
Tom Feeney (R-FL), usually a defender of fed-
eralism, claims to have “wrestled with the
issue.””® But he and his fellow Republicans
seem to have concluded that a partial federal
takeover of state tort law is necessary.

Yet there is no constitutional right to
health care. Moreover, the Commerce Clause
rationale invoked by H.R. 5 and S. 607 is
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unconvincing. Shocking malpractice damage
awards, if indeed they are systemically too
high, are not commerce and seldom inter-
state.

Tort Reform, Federalism,
and the Fourteenth
Amendment

Because the Commerce Clause has been
distended to accommodate all manner of
federal mischief, some proponents of federal
tort reform have endorsed an alternative
source of constitutional authority, the
Fourteenth Amendment. Here’s their argu-
ment. Advocates of states’ rights too often
have a crabbed, essentially mistaken concep-
tion of federalism. Federalism is not just
about states’ rights. To be sure, the framers
originally established a federal government
of enumerated powers. And the Tenth
Amendment, ratified in 1791, provides that
those powers not delegated to the United
States are reserved to the individual states or
to the people. But in 1868, when the
Fourteenth Amendment was ratified, the
relationship between federal and state gov-
ernments was fundamentally restructured.
And those politicians who rail against federal
legislative incursions and judicial activism
may not have fully grasped the significance
of the post-Civil War transformation.

The Fourteenth Amendment to the feder-
al Constitution addresses the violation of
constitutionally guaranteed rights by state
governments. Both the legislative and judi-
cial branches of the federal government are
empowered to remedy those violations. And
within that framework, the U.S. Supreme
Court may prevent a state court from deny-
ing rights to citizens inside and, a fortiori,
outside the state. That is not mere activism—
at least not in the sense of fabricating entitle-
ments never grounded in the Constitution.
Rather, it is judicial responsibility, allegiance
to the law and to the Constitution, rooted in
a theory of rights. Arguably, one of those
rights, enshrined in the Due Process Clause
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of the Fourteenth Amendment, is protection
against grossly excessive or arbitrary punish-
ments. We turn next to that topic, in the con-
text of punitive damage awards.

Punitive Damages: A Case for Federal
Reform

Perhaps the most business-friendly of the
Supreme Court’s recent opinions was its
2003 reversal of a bloated $145 million puni-
tive damages award against State Farm
Insurance.®’ Ironically, that holding over-
came separate dissents from the Court’s con-
servative stalwarts, Justices Antonin Scalia
and Clarence Thomas. Justice Ruth Bader
Ginsburg also dissented. The same three jus-
tices had dissented from the Court's 1996
decision overturning a punitive damage
award against BMW.® In that case, Chief
Justice William H. Rehnquist dissented as
well. But in State Farm, he switched sides
without explanation.

The odd lineup of the justices is a healthy
sign, say many Court watchers. It suggests
that law and politics operate within separate
realms. An alternative explanation, however,
is that the current Court has no coherent
jurisprudential compass. State Farm may sim-
ply be the latest case in which the Court has
struggled to reconcile traditional state-based
lawmaking—in this instance, tort law—and
federalism. Once again, the Court had to
grapple with federal intervention, via the
Fourteenth Amendment’'s Due Process
Clause, to prevent states from violating sub-
stantive rights that some people believe are
secured by the U.S. Constitution.

Contrasting the majority opinion in State
Farm with the terse dissents by Scalia and
Thomas, we hope to shed light on the battle
between conservatives who want to rein in
runaway punitive damage awards and other
conservatives who reluctantly find no federal
judicial power to do so. First, we set the stage
with a few comments on the nature of puni-
tive damages, the need for reform, and the
Court’s major stab at the problem in the case
of BMW v. Gore. Then we analyze the State
Farm opinion and explore the controversy
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over the Court’s substantive due process
jurisprudence.

Our conclusion: State Farm was a close
call, but the majority successfully made its
case for federal judicial intervention.
Nevertheless, there are better approaches to
tort reform. We will address those approach-
es in a later section on “Reconciling Tort
Reform and Federalism.”

Nature of Punitive Damages. Compensa-
tory damages are supposed to redress any loss
that the plaintiff suffers because of the defen-
dant's wrongful conduct. Punitive damages
serve a different purpose. They “are aimed at
deterrence and retribution.”® The logic goes
like this: A defendant whose misbehavior
causes injury will neither be adequately pun-
ished nor deterred from similar misbehavior
in the future if he is held accountable only for
the losses he causes. That's because some
wrongful acts, especially premeditated and
intentional ones, are concealed or for some
other reason never litigated. Therefore, proper
deterrence requires hiking up the compen-
satory award.® Still, advocates of tort reform
argue that judges and juries have allowed
punitive damage awards to explode without
regard to their harmful impact on the econo-
my and without a rational link to the real need
for deterrence. The evidence seems to support
that view.

Need for Reform. Consider the recent Engle
tobacco class action litigation,®* in which an
inflamed Florida jury resolved to assess $145
billion in punitive damages against cigarette
manufacturers. Trial judge Robert Kaye,
notwithstanding an advisory opinion to the
contrary from the state’s attorney general,
permitted the jury to quantify punitive dam-
ages for the entire class, after hearing evi-
dence on only three of the claimants and
before any tort liability to the remaining
claimants had been established.®

No one knew the names of the other class
members. No one even knew how many
smokers were in the class; estimates ranged
from 30,000 to nearly a million. No one knew
anything about their alleged injuries or how
much if any compensatory damages might



be warranted. Yet Judge Kaye approved an
award of punitive damages in the aggregate,
as if it did not matter whether 50,000 plain-
tiffs had a raspy throat or 500,000 died from
lung cancer, whether they started smoking as
kids or as consenting adults, and whether
they were ever influenced by the industry’s
so-called deceptive ads. Ultimately, a Florida
appellate court decertified the class and
reversed the punitive damages award because
there had been no prior determination of
compensatory damages. The Engle case
demonstrates the enormous potential for
mischief when local juries impose punitive
damages on out-of-state defendants.

But the Engle fiasco is not the only evi-
dence that punitive damage awards are dan-
gerously out of control. According to the
National Law Journal, the largest punitive
award in 2002 was $28 billion. Five verdicts
exceeded $500 million and 22 exceeded $100
million. The total of the top 100 verdicts for
2002 was nearly three and a half times the
total for 2001. Longer term, 38 verdicts
topped $20 million in 1991; 66 verdicts were
over $20 million in 1996. But in 2002, $20
million did not make the top 100 list.®* No
doubt nine U.S. Supreme Court justices were
aware of that general trend. Perhaps that’s
why, seven years ago, the Court took a first
step toward reform.

BMW v. Gore. When Dr. Ira Gore discov-
ered that his new BMW had been repainted
before delivery, he sued BMW of North
America for fraud. The distributor conceded
that its policy was not to notify consumers if
repairs for predelivery damage to a new car
cost less than 3 percent of the suggested retail
price. Gore’s car, scratched during shipment
and touched up at a cost of approximately
$600, had sold for $40,000. On the basis of tes-
timony that a repainted car loses 10 percent in
value, an Alabama jury found BMW liable for
$4,000 in compensatory damages, then
imposed an additional $4 million in punitive
damages, computed by multiplying the com-
pensatory award by roughly 1,000 similar
repairs nationwide. On appeal, the Alabama
Supreme Court concluded that only in-state
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sales should have been considered, then
reduced the punitive award to a “mere” $2 mil-
lion, without explaining how it arrived at that
figure. The U.S. Supreme Court declared that
state sovereignty and comity prevented one
state from imposing its policy choices on
other states. In remanding the case, the Court
held that the punitive award violated BMW's
rights under the Due Process Clause of the
Fourteenth Amendment.

The Court noted, first, that Gore’s loss
was purely economic. None of the aggravat-
ing factors associated with reprehensible
conduct causing physical injury was present.
Second, the ratio of punitive damages to
compensatory damages was 500 to 1, which
the Court felt was clearly outside any accept-
able range. Third, Alabama’s statutory penal-
ty for retailer fraud was only $2,000—an
amount so much lower than the punitive
award that out-of-state defendants would
not have had fair notice of their exposure to
a multi-million-dollar sanction.

Gore’s three-part test—"“the degree of repre-
hensibility . . .; the disparity between the harm
... suffered [and the] punitive damages award;
and the difference between this remedy and
the civil penalties authorized or imposed in
comparable cases™ —provided the business
community with some minimal predictability
and offered hope that the punitive damages
crisis was defused. Regrettably, it did not turn
out that way. During the seven years after Gore,
punitive awards continued their upward spi-
ral. State Farm v. Campbell was a poster child for
what could go wrong.

State Farm v. Campbell. Curtis Campbell,
trying to pass six vans on a two-lane highway,
faced a head-on collision with an oncoming
car driven by Todd Ospital. To avoid a colli-
sion, Ospital swerved, lost control of his car,
and hit Robert Slusher, who suffered perma-
nent disabling injuries. Ospital was killed.
Campbell was unharmed. Slusher and
Ospital’s estate sued.

Campbell’'s insurer, State Farm, rejected
settlement proposals for the policy limit of
$50,000. Instead, State Farm decided to liti-
gate, assuring Campbell and his wife that
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their “assets were safe,” they had “no liabili-
ty,” and they did not need separate counsel.®
The jury had other ideas, however, and found
the Campbells liable for roughly $186,000.
Initially, State Farm refused to cover the
excess liability of $136,000; Campbell had,
after all, purchased only $50,000 of coverage.
Somewhat callously, State Farm advised the
Campbells to “put for sale signs on your
property to get things moving.”®® The
Campbells then hired their own lawyer to
appeal the jury verdict against them. They
lost in the Utah Supreme Court. At that
point State Farm changed its mind and
agreed to pay the entire judgment.

Still, the Campbells sued State Farm for bad
faith, fraud, and intentional infliction of emo-
tional distress. Because State Farm had ulti-
mately paid the full $186,000 award, a Utah
trial court threw out Campbell’s new suit. That
ruling was overturned on appeal, however, and
the case was returned to the trial court, which
then determined that State Farm’s refusal to
settle had been unreasonable.

Next, the trial court was to address fraud,
emotional distress, and damages. But mean-
while the U.S. Supreme Court had decided
Gore. In that case, to recall, the Court disal-
lowed evidence of out-of-state conduct that
was lawful where it occurred and had no
impact on in-state residents. On the basis of
Gore, State Farm asked the trial court to
exclude evidence of conduct in unrelated
cases outside Utah. The court denied that
request and proceeded to weigh State Farm’s
alleged fraudulent practices nationwide. The
jury awarded the Campbells $2.6 million in
compensatory damages and $145 million in
punitive damages, which the judge reduced
to $1 million and $25 million, respectively.
That satisfied no one; both the Campbells
and State Farm appealed to the Utah
Supreme Court.

Purporting to apply Gore’s three guide-
posts, relying on evidence about State Farm’s
nationwide practices, and considering State
Farm’s “massive wealth,” the Utah Supreme
Court reinstated the $145 million punitive
damages award.*
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The reinstatement was short-lived. Justice
Anthony Kennedy, writing for a six-member
majority of the U.S. Supreme Court, put it
bluntly: “[T]his case is neither close nor diffi-
cult. It was error to reinstate the jury’s $145
million punitive damages award.”** The high
court returned the case to Utah with this
advice: “An application of the Gore guide-
posts to the facts of this case, especially in
light of the substantial compensatory dam-
ages awarded (a portion of which contained a
punitive element), likely would justify a puni-
tive damages award at or near the amount of
compensatory damages.”®?

Then Kennedy proceeded to address in
some detail the first two guideposts of BMW
v. Gore—the reprehensibility of the conduct
and the ratio of punitive to compensatory
damages. He also discussed at length the pro-
priety of evidence related to the defendant’s
out-of-state conduct and net worth. As to
Gore’s third guidepost, comparable fines,
Kennedy dismissively noted, “The most rele-
vant civil sanction under Utah state law for
the wrong done to the Campbells appears to
be a $10,000 fine.”*

Regarding reprehensibility, Kennedy con-
cluded that the Utah courts were justified in
awarding punitive damages, but “a more mod-
est punishment for this reprehensible conduct
could have satisfied the State’s legitimate
objectives.” That conclusion stemmed in
major part from the state courts’ misplaced
reliance on State Farm’s dissimilar out-of-
state conduct. Such conduct should not itself
be punished, declared Kennedy, even if it was
unlawful.®® Nonetheless, he added, it may
assist the judge or jury in assessing the repre-
hensibility of similar in-state conduct for
which the defendant may be liable.*® The key
to Kennedy's reprehensibility analysis is the
similarity between in-state and out-of-state
acts. The Campbells had shown no conduct by
State Farm similar to that which harmed
them.

Turning to the 145-to-1 ratio of punitive-
to-compensatory damages, Kennedy made it
clear that the Utah courts had overreached.
He did not impose a bright-line ratio, but he



did volunteer that “in practice, few awards
exceeding a single-digit ratio between puni-
tive and compensatory damages . . . will satis-
fy due process.”®” That guideline is somewhat
elastic. “[R]atios greater than those we have
previously upheld may comport with due
process where ‘a particularly egregious act
has resulted in only a small amount of eco-
nomic damages.’ . . . When compensatory
damages are substantial, then a lesser ratio,
perhaps only equal to compensatory dam-
ages, can reach the outermost limit of the
due process guarantee.”®®

Applying that framework to the injuries
suffered by the Campbells, Kennedy wrote:

The compensatory award in this case
was substantial; the Campbells were
awarded $1 million for a year and a half
of emotional distress. This was complete
compensation. The harm arose from a
transaction in the economic realm, not
from some physical assault or trauma;
there were no physical injuries; and State
Farm paid the excess verdict before the
complaint was filed, so the Campbells
suffered only minor economic injuries
for the 18-month period in which State
Farm refused to resolve the claim against
them. . . . Much of the distress was
caused by the outrage and humiliation
the Campbells suffered. . . . Compensa-
tory damages, however, already contain
this punitive element.*

Future plaintiffs will find little to cheer
about in Kennedy’s explanation. But he did
hint at one qualification: The Court was deal-
ing with a case in which only economic, not
physical, harm had occurred. That suggests
the Court might condone a more generous
allowance for punitive damages in product
liability cases involving injury or death.

One other aspect of the State Farm opinion
has especially cheered defense attorneys: the
Court’s reluctance to consider the defendant’s
net worth as an appropriate ground for mea-
surement of punitive damages. As Justice
Kennedy wrote, “[T]he presentation of evi-
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dence of a defendant’s net worth creates the
potential that juries will use their verdicts to
express biases against big business, particular-
ly those without strong local presences.”*® He
also noted that State Farm’s assets are what
other insured parties in Utah and elsewhere
must rely on for payment of claims.
Accordingly, he concluded, “The wealth of a
defendant cannot justify an otherwise uncon-
stitutional punitive damages award.”**

By declaring that a defendant’s wealth
cannot justify an “otherwise unconstitution-
al” punitive damages award, the Court left
ample wiggle room for trial courts and juries.
Even if Kennedy’s 10-to-1 ratio of punitive-
to-compensatory damages were a rigid upper
constraint, an award somewhere between
zero and ten times a dollar amount that
included both economic losses and retribu-
tion for pain and suffering might still be
deemed constitutional. Within that expan-
sive range, evidence of net worth can legiti-
mately be used by a jury to decide on a spe-
cific punitive award.

Judicial Activism? That brings us to the
dissenting opinions. We begin with Justice
Ginsburg, who balked at the Court’s substi-
tution of its judgment for that of Utah’s deci-
sionmakers.’? If the Utah legislature or the
Utah Supreme Court had decided to set sin-
gle-digit and 1-to-1 punitive damage bench-
marks, that would have been within their
purview, she stated. But “a judicial decree
imposed on the States by this Court . . .
seem([s] to me boldly out of order.”*®

Concern over federal judicial usurpation of
state authority is more often associated with
conservatives who rail against “judicial
activism.” Columnist George Will, for exam-
ple, put it this way: “What, other than the jus-
tices’ instincts, provides criteria of proportion-
ality and arbitrariness? . . . And what principle
makes the justices’ instincts superior to the
jury’s...? Furthermore, even if the jury’s award
was unjust, the idea that ‘unjust’ and ‘uncon-
stitutional’ can be synonymous gives [the
Court] a license to legislate.”**

Literally applied, the Ginsburg-Will formu-
lation could preclude judicial review. Obvi-
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ously, some unjust outcomes are unconstitu-
tional. Judicial restraint does not consist in
deferring to a legislature that has exceeded its
constitutional authority. Statutes that are
unconstitutional cannot stand, nor should
unconstitutional outcomes imposed by trial
judges or juries. Intervention by the U.S.
Supreme Court is our final shield against
abuse of government power and our final bul-
wark against violation of individual rights.

The crucial question, therefore, is whether
the legislative enactment or the common-
law-based verdict of a federal or state court
violates the U.S. Constitution. In deciding
such questions, Supreme Court justices
should not impose their own policy prefer-
ences; rather, they should apply the
Constitution according to a proper theory of
that document grounded in the framers’
notions of limited government, separation of
powers, federalism, and individual liberty.

If an egregious punitive damages award
breaches constitutional safeguards, then the
justices are authorized to do something
about it. Their remedy might be couched in
the broadest terms, as in Gore, or it might be
somewhat more concrete, as in State Farm.
Indeed, State Farm affords a particularly
strong argument for judicial benchmarks.
No statute dictated the outcome—just an
unprecedented application of the common
law of tort by judge and jury. An appellate
court is uniquely qualified to review the com-
mon-law decision of a lower court. So the real
debate in State Farm centers not on separa-
tion of powers but on federalism. And that
debate, in turn, recalls the muddle over sub-
stantive due process—the doctrine intermit-
tently invoked by federal courts to prevent
states from violating substantive rights pre-
sumably secured by the U.S. Constitution
and applied to the states via the Due Process
Clause of the Fourteenth Amendment.

Substantive Due Process

The Court should not have imposed its
judgment on Utah “under the banner of sub-
stantive due process,” insisted Justice Gins-
burg.’® Her concern over the scope of that
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doctrine was echoed by Justices Thomas and
Scalia, both of whom cited Scalia’s earlier dis-
sent in Gore.

Thomas’s State Farm dissent is little more
than one sentence: “[T]he Constitution does
not constrain the size of punitive damage
awards.”'% Scalia’s dissent, in relevant part, is
not much longer: “[T]he Due Process Clause
provides no substantive protections against
‘excessive’ or ‘unreasonable’ awards of puni-
tive damages.”*"’

In short, Scalia believes the U.S. Consti-
tution guarantees defendants that the process
followed in determining a punitive award,
including judicial review, will be reasonable
but not that the award itself will be reason-
able. Assurances regarding the appropriate
size of an award must come, if at all, from
state courts, state statutes, and state constitu-
tions.

At first blush, the 1993 majority opinion
by Justice John Paul Stevens in TXO Production
Corp. v. Alliance Resources Corp., upholding an
enormous punitive damages award, seemed
to agree.’® But Justice Stevens distinguished
semantically between “unreasonable” awards,
which are not foreclosed by the Constitution,
and “grossly excessive” awards, which are fore-
closed.

Justice Scalia’s assertion notwithstand-
ing, we do not suggest that a defendant
has a substantive due process right to a
correct determination of the “reason-
ableness” of a punitive damages award.
.. . [S]tate law generally imposes a
requirement that punitive damages be
“reasonable.” A violation of a state law
“reasonableness” requirement would
not, however, necessarily establish that
the award is so “grossly excessive” as to
violate the Federal Constitution.'®

Stevens reminds us that “our cases have
recognized for almost a century that the Due
Process Clause of the Fourteenth Amendment
imposes an outer limit on such an award.”™*

Revealingly, Justice Kennedy’s TXO con-
curring opinion rejected the distinction



between “reasonable” and “grossly excessive”
in No uncertain terms:

To ask whether a particular award of
punitive damages is grossly excessive
begs the question: excessive in relation
to what? . . . [W]e are still bereft of any
standard by which to compare the
punishment to the malefaction that
gave rise to it. A reviewing court
employing this formulation comes
close to relying upon nothing more
than its own subjective reaction to a
particular punitive damages award in
deciding whether the award violates
the Constitution,™*

Instead of a “grossly excessive” standard,
Kennedy preferred to focus on the jury’s rea-
sons for an award—that is, whether the “award
reflects bias, passion, or prejudice on the part
of the jury, rather than a rational concern for
deterrence and retribution.”? Fast forward
one decade. In State Farm, Kennedy now opts
for benchmark ratios and cites binding prece-
dent that the “Due Process Clause of the
Fourteenth Amendment prohibits the impo-
sition of grossly excessive or arbitrary punish-
ments.”***

Kennedy’s earlier apprehension about
unmanageable standards like “grossly exces-
sive” remains Scalia’s concern today, and
Thomas’s as well. Still, both Scalia and
Thomas have by and large honored the doc-
trine of stare decisis—that is, respect for past
decisions now well settled in law. In that
light, their peremptory refusal to invoke sub-
stantive due process in State Farm is difficult
to square with a case dating back to 1907
holding that Due Process imposes substan-
tive limits “beyond which penalties may not
go”*** or a 1915 case in which the Court actu-
ally set aside a penalty because it was so
“plainly arbitrary and oppressive” as to vio-
late the Due Process Clause.'*

Moreover, Scalia and Thomas might have
sidestepped substantive due process by author-
izing federal intervention on procedural
rather than substantive grounds. Arguably,
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remedies have as much to do with procedure
as with substance, in the following sense:
Proper procedure requires advance notice of
the law. Private parties must be able to deter-
mine what behavior is required to comply with
the law, and legal outcomes must be reason-
ably predictable. As the Court stated in State
Farm, “Elementary notions of fairness
enshrined in our constitutional jurisprudence
dictate that a person receive fair notice not
only of the conduct that will subject him to
punishment, but also of the severity of the
penalty that a State may impose.”*'° By violat-
ing those norms, outrageous punitive dam-
ages do not provide adequate notice and there-
fore offend procedural due process.

If the Court’s conservatives are serious
about resolving the substantive vs. procedur-
al quandary implicit in the Due Process
Clause, maybe it is time for them to revisit
the Fourteenth Amendment’s nearly forgot-
ten Privileges or Immunities Clause. Indeed,
Justice Thomas and Chief Justice Rehnquist
have indicated a willingness to do so “in an
appropriate case.”™" Other conservatives, like
former judge Robert Bork, demur because
“we do not know what the clause was intend-
ed to mean.”*'® Yet that critique is no more
persuasive when applied to the Privileges or
Immunities Clause than it would be if
applied to the General Welfare Clause, the
Necessary and Proper Clause, or the
Commerce Clause. A compelling case can be
made that the Court has misinterpreted
every one of those clauses, but to our knowl-
edge, no one has suggested that they not be
interpreted at all.

An excellent discussion of the Privileges or
Immunities Clause appears in a 1998 Cato
Institute monograph by professor Kimberly
Shankman and Cato scholar Roger Pilon.
Here’s their recap of the rise and fall of the
clause:

Shortly after the Civil War, the American
people amended the Constitution in an
effort to better protect individuals
against state violations of their rights.
Under the Privileges or Immunities
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Clause of the new Fourteenth Amend-
ment, constitutional guarantees against
the federal government could be raised
for the first time against state govern-
mentsas well. ... But...in 1873, in the
infamous  Slaughter-House Cases,™® a
deeply divided Supreme Court effectively
eviscerated the Privileges or Immunities
Clause. Since then courts have tried to do
under the Due Process and Equal
Protection Clauses of the amendment
what should have been done under the
more substantive Privileges or Immu-
nities Clause."®

If Slaughter-House is overturned and the
Privileges or Immunities Clause is revived, a
more coherent doctrine of the Fourteenth
Amendment and federalism is likely to
emerge. Along the way, the debate over the
substantive content of the Due Process
Clause will inevitably diminish.

Reconciling Tort Reform
and Federalism

While we wait patiently for an “appropri-
ate case” to revisit Privileges or Immunities,
the general problem of tort reform and the
specific problem of confiscatory state puni-
tive damage awards need not be irreconcil-
able with dual-sovereignty federalism. First,
various remedies can be implemented by the
states themselves, without federal involve-
ment. Second, federal reform of long-arm
jurisdiction and choice-of-law rules will curb
tort law abuse yet fit comfortably within a
federalist regime.

State-Based Reforms

One cure for inflated punitive damage
awards might be to take the dollar decision
away from the jury. For example, the jury
might be instructed to vote yes or no on an
award of punitive damages, with the amount
then set by a judge in accordance with pre-set
guidelines. If the judge complied with the
guidelines, an appellate court would grant
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deferential review. But should the trial court
exceed the guidelines, appellate review would
be more rigorous. The rationale for a dimin-
ished jury role, from a 1989 article by our cur-
rent solicitor general, goes like this:

Juries are well constituted to perform as
factfinders and determiners of liability.
But here they are being given in effect
the public function of sentencing—of
deciding how high a penalty someone
should pay for violating a public stan-
dard. Juries are remarkably ill-equipped
for that task because they sit in only
one case, hear evidence only in that
case, and are then given very vague
guidance with which to form a judg-
ment. . . . Jurors are drastically swayed
by such factors as the wealth, success,
or personal demeanor of a defendant,
even how far away the defendant lives
from the location of the litigation. The
jurors are frequently told to send a mes-
sage back to such and such a corporate
headquarters. After being instructed to
set aside emotion, bias, and prejudice,
juries are bombarded with arguments
that are based almost exclusively on
emotion, bias and prejudice.?!

A similarly skeptical view of jurors’ com-
petence to assess punitive damages comes
from attorney Mark Klugheit, who special-
izes in class actions and mass tort litigation.

Jurors are hardly expected to be experts
in social engineering or economic analy-
ses. They are not likely to understand, let
alone apply, any kind of reason-based
analyses to punitive damage determina-
tions. Yet in most jurisdictions the law
requires lay jurors to decide claims
involving millions, or sometimes bil-
lions, of dollars with virtually no guid-
ance about how to translate abstractions
like the need for punishment or deter-
rence into an appropriate verdict.
Instructions predicated on amorphous
concepts like “punishment,” “deter-



rence,” and the “public good,” . . . make
the imposition of punitive damages a
standardless, if not haphazard, exer-
cise.'#

A second suggestion for reform at the state
level is to limit punitive damages to cases
involving intentional wrongdoing or gross
negligence. In fact, an even higher standard
has had a salutary effect in Maryland, where
punitive damages are permitted in a tort case
only if the plaintiff has proved that the defen-
dant acted with actual malice."”® Whatever the
heightened standard, the idea is that acciden-
tal injuries arising out of ordinary, garden-
variety negligence are unlikely to require the
deterrence for which punitive damages are
designed.

Third, states might effect procedural
guarantees similar to those inherent in crim-
inal law. In State Farm, Kennedy observed that
punitive awards “serve the same purposes as
criminal penalties [but] defendants subjected
to punitive damages in civil cases have not
been accorded the protections applicable in a
criminal proceeding.”*** Among the protec-
tions that might be offered:

* A higher burden of proof than the usual
civil standard, which is preponderance
of the evidence. Thirty-one states now
require clear and convincing evidence
for punitive awards.*®

* No double jeopardy. Current rules allow
“multiple punitive damages awards for
the same conduct; for in the usual case
nonparties are not bound by the judg-
ment some other plaintiff obtains.”%
Victor Schwartz, a noted torts scholar,
has proposed that “punitive damage
awards be reduced by the sum of all pre-
vious awards for the same misconduct.
The result would be what amounts to a
single ‘rolling’ award.”*

® No coerced self-incrimination, which
criminal defendants can avoid by plead-
ing the Fifth Amendment. In civil cases,
however, compulsory discovery can be
self-incriminating.
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Fourth, the states could codify the Eighth
Amendment’s prohibition of excessive fines
and apply it to punitive damages. At present,
because the Eighth Amendment is primarily
directed at prosecutorial abuse, the excessive
fines provision does not cover civil damages.
That principle was spelled out in the
Browning-Ferris case.”® But Justice Sandra
Day O’Connor’s dissent,'?® covering the his-
tory of fines, convincingly showed that puni-
tive damages, unless they were merely sym-
bolic, were always treated as fines. Moreover,
after Browning-Ferris, several states modified
their statutes to provide that punitive dam-
ages would be, in part, payable to the state.**

Indeed, making punitive awards payable
to the state is a fifth possible reform. Because
the purpose of punitive damages is deter-
rence, not compensation for injury, the iden-
tity of the recipient is irrelevant to that pur-
pose, and receipt by the plaintiff is beyond
what is necessary to make him whole. We rec-
ognize, of course, that states would become
an interested party in tort suits if they stood
to receive punitive awards. That could exacer-
bate the expansion of tort liability. Perhaps
the experience in states that are implement-
ing this solution will help us determine
whether that happens.

If punitive damages are received by the
state rather than the plaintiff, adequate
incentive must be provided for the plaintiff’s
attorney to seek those damages. That incen-
tive might be in the form of court-ordered
attorneys’ fees with the amount set by a
judge. Much of the abuse that now exists can
be traced to enormous contingency-based
fees paid not to “public officials, who are
accountable to the citizenry and have a long
tradition of ethics and restraint, but private
citizens and lawyers whose only interest is the
size of the award they can bring in.”**

Sixth—broadening our focus to cover not
just punitive damages but the larger area of
tort law—states ought to dispense with joint
and several liability. That's the “deep pock-
ets” rule that permits plaintiffs to collect all
of a damage award from any one of multiple
defendants, even if the paying defendant was
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responsible for only a small fraction of the
harm. The better rule is to apportion dam-
ages in accordance with the defendants’
degree of culpability—especially if the state
has adopted a comparative negligence stan-
dard, which holds that the plaintiff himself is
not “jointly liable” when he too is negligent.
What's sauce for the goose is sauce for the
gander.

Seventh, government should pay attorneys’
fees when a governmental unit is the losing
party in a civil lawsuit. Coordinated actions by
multiple government entities can impose
enormous legal fees on defendants. Asa result,
those actions have been used to extort money
even when the underlying case is without
merit. Listen to former Philadelphia mayor
Edward G. Rendell (D) calling for dozens of
cities to file concurrent suits against gun mak-
ers: They “don’t have the deep pockets of the
tobacco industry,” Rendell explained, and
multiple lawsuits “could bring them to the
negotiating table a lot sooner.”** Never mind
that the suits were baseless; after five years of
litigation, not a single claim has prevailed.
Indeed, the cities were pursuing not law but
extortion parading as law.

One effective way to stop unwarranted lit-
igation is to implement a “government pays”
rule for legal fees if a state or municipality or
other government agency loses a civil lawsuit.
In the criminal sphere, defendants are
already entitled to court-appointed counsel if
needed; they're also protected by the require-
ment for proof beyond reasonable doubt and
by the Fifth and Sixth Amendments to the
Constitution. No corresponding safeguards
against abusive public-sector litigation exist
in civil cases. By limiting the rule to cases
involving government plaintiffs, access to the
courts is preserved for less affluent, private
plaintiffs seeking redress of legitimate griev-
ances. Yet defendants in government suits
will be able to resist meritless cases that are
brought by the state solely to ratchet up the
pressure for a large financial settlement.

Eighth, contingency fee contracts between
private lawyers and government entities
should be prohibited. When a private lawyer
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subcontracts his services to the government,
he bears the same responsibility as a govern-
ment lawyer. He is a public servant beholden
to all citizens, including the defendant, and
his overriding objective is to seek justice.
Imagine a state attorney paid a contingency
fee for each indictment that he secures, or
state troopers paid per speeding ticket. The
potential for corruption is enormous. Still,
the states in their tobacco suits doled out
multi-billion-dollar contracts to private
counsel—not per hour fee agreements, which
might occasionally be justified to acquire
unique outside competence or experience,
but contingency fees, a sure-fire catalyst for
abuse of power. And those contracts were fre-
guently awarded—without competitive bid-
ding—to lawyers who bankrolled state politi-
cal campaigns.'*®

Government is the sole entity authorized,
in narrowly defined circumstances, to wield
coercive power against private citizens. When
that government functions as prosecutor or
plaintiff in a legal proceeding in which it also
dispenses punishment, adequate safeguards
against state misbehavior are essential. That is
why in civil litigation we rely primarily on pri-
vate remedies with redress sought by, and for
the benefit of, the injured party and not the
state. As the Supreme Court cautioned more
than 60 years ago, an attorney for the state “is
the representative not of an ordinary party to
a controversy, but of a sovereignty whose
obligation to govern impartially is as com-
pelling as its obligation to govern at all.”*** Put
bluntly, contingency fee contracts between
government and a private attorney should be
illegal. We cannot in a free society condone pri-
vate lawyers enforcing public law with an
incentive kicker to increase the penalties.

From a federalism perspective, it’s instruc-
tive to examine an alternative proposal to deal
with scandalous attorneys’ fees—almost all of
which were contingency based—that were col-
lected by private lawyers who represented the
states in their Medicaid recovery sulits against
the major cigarette companies. The Hudson
Institute’s Michael Horowitz reports that
some attorneys stood to make $200,000 an



hour for late-filed, copycat suits that never
went to court.™® To reclaim some of that
money for the taxpayers, Horowitz would
treat all attorneys receiving contingency fees in
large class action litigation as fiduciaries
under the Internal Revenue Code, then limit
their fees to amounts that are “reasonable and
risk-based”—perhaps as high as six times nor-
mal hourly rates. Any excess would be either
refunded to the states or taxed by the federal
government at a 200 percent rate.

However well-intentioned, that remedy
raises more problems than it solves."** Most
important for purposes of this paper,
Horowitz’s scheme would flout principles of
federalism. Some 70 years after the New Deal
Court eviscerated the constitutional doctrine
of enumerated powers, the Rehnquist Court
has begun reviving it. That revival, long over-
due, would be dealt a body blow if conserva-
tives, supposed champions of federalism,
vested the national government with extend-
ed powers merely because the outcome might
be congenial to business interests and
adverse to the hated trial lawyers. Where in
the Constitution is there an express or
implied power to manipulate the Internal
Revenue Code to punish disfavored groups?

Moreover, why should the federal govern-
ment—or even state government for that
matter—be regulating contingency fees paid
by private parties? If the right to contract and
respect for free markets mean anything, they
mean that private parties should be able to
negotiate fee arrangements for legal repre-
sentation without government interference.
Otherwise we should not be surprised when
fiduciary standards are extended to the fees
charged by doctors, accountants, architects,
investment managers, you name it. The con-
tingency fee contracts that must be regulat-
ed—indeed prohibited—are those between
government and private lawyers. And the pur-
pose of the prohibition is to remove incen-
tives that might otherwise lead to the abuse
of public power.

Finally, in the area of state-based tort
reform, legislators should consider the
Fairness in Litigation Act, a model statute
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proposed by the American Legislative
Exchange Council.** The act provides that
the same legal rules applicable to a private
claim by an injured party will also be applica-
ble if the government sues to recover indirect
economic losses related to the same injury.
Recall the states’ lawsuits against the tobacco
industry to recoup Medicaid outlays for
smoking-related illnesses. For more than 40
years, cigarette companies had regularly pre-
vailed against smokers’ claims—by disputing
that tobacco was the cause of a particular
person’s ailment and by demonstrating that
the plaintiffs had assumed the risk of smok-
ing, in which case they were personally
responsible for the adverse health effects.

That set the stage for some legal legerde-
main—a fresh wave of litigation by state
attorneys general, beginning in 1994,
grounded in a new claim that gave the states
more legal rights than any aggrieved smoker.
Florida became the first state to codify the
new claim by amending its Medicaid Third-
Party Liability Act in 1990 and 1994." First,
“causation and damages . . . may be proven by
use of statistical analysis” without showing
any link between a particular smoker’s illness
and his use of tobacco products. Second,
“assumption of risk and all other affirmative
defenses normally available to a liable third
party are to be abrogated to the extent neces-
sary to ensure full recovery by Medicaid from
third-party resources.”

Before the new dispensation, the state
could assert only those theories of recovery
against cigarette makers that an injured
patient could assert. But that had not worked
for smokers, so the states simply wiped that
rule off the books and then, for good measure,
made the new rules apply retroactively to ill-
nesses supposedly caused by cigarettes sold
decades earlier. As the president of the
Maryland Senate blurted to the Washington Post
in an unguarded moment: “We agreed to
change tort law, which was no small feat. We
changed centuries of precedent in order to
assure a win in this case.”*

Under the proposed Fairness in Litigation
Act, the same rules of evidence, the same
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standards of responsibility, and the same
burden of proof would apply to the state
standing in a plaintiff’s shoes as to a plaintiff
suing on his own behalf.

Federal Reform of Long-Arm Jurisdiction

In addition to state-imposed tort reforms,
there are at least two areas where the federal
government can intervene without intruding
on long-established state prerogatives. A
guiding principle is that the federal legisla-
ture and courts are authorized to act when
there is a high risk that state legislatures or
courts will systematically appropriate wealth
from the citizens of other states. One federal
reform that is consistent with that principle
is to amend the rules that control state exer-
cise of so-called long-arm jurisdiction over
out-of-state businesses.

Rather than apply the Due Process Clause
to control, for example, the size of a punitive
damages award, a federal court could instead
use that same clause to preclude a local court
from hearing a case unless the defendant
engages directly in business activities within
the state. Sensible rules should protect a firm
from being hauled into court unless the firm
does in-state business. Those rules would
give firms an exit option—that is, if they with-
drew from a state, they could avoid the risk of
an unrestrained in-state jury. Unfortunately,
federal limits on state long-arm statutes
remain lax or ambiguous.

Law and economics scholars Paul Rubin,
John Calfee, and Mark Grady outline the
problem:

If Alabama juries demonstrate bad
judgment in pharmaceutical cases,
manufacturers might refuse to sell in
Alabama, denying Alabamians drugs
that expose the manufacturer to inap-
propriate punitive damages awards.
Middlemen, however, might fill this
lacuna by purchasing and reselling
drugs in Alabama at a higher cost to
compensate for liability, and manufac-
turers might not be able to escape liabil-
ity under existing long-arm statutes.**°
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An overhaul of the Court’s jurisdictional
rules would entail a significant shift in its
prior case law. First, under International Shoe
Co. v. Washington,"** the Court held that an
out-of-state corporation could be sued with-
in the state if the corporation had “mini-
mum contacts” in state. International Shoe
was sued in Washington even though it had
no office and made no contracts there to buy
or sell merchandise. Because the company
employed salesmen who resided and solicited
business in Washington, it was subject to the
jurisdiction of the state’s courts.

Encouragingly, 35 years later, in World-
Wide Volkswagen Corp. v. Woodson,** the Court
signaled that state jurisdiction triggered by
nominal ties might violate the Due Process
Clause. The Robinsons purchased an Audi
from a New York dealership that had
acquired the car from a regional distributor.
Later, the Robinsons were injured when their
car was involved in an accident in Oklahoma,
where neither the dealer nor the distributor
did business. The Court said the defendant
might have foreseen that an automobile
bought in New York would be driven through
Oklahoma, but noncommercial contact with
Oklahoma was insufficient to confer jurisdic-
tion on that state’s courts.

That hopeful outcome was mostly undone
by the Court’'s 1987 opinion in Asahi Metal
Industry Co., Ltd. v. Superior Court of California.**®
Valves made by Asahi, a Japanese corporation,
were installed by another company on
Taiwanese tires that were involved in a
California accident. The Court refused to con-
fer jurisdiction on the California courts, main-
ly because the burden on Asahi of litigating in
California outweighed the state’s interest in
adjudicating the case. But Justice O’Connor
could not command a majority of the Court
to support this more restrictive proposition:
“[A] defendant’s awareness that the stream of
commerce may or will sweep the product into
the forum State does not convert the mere act
of placing the product into the stream into an
act purposefully directed toward the forum
State.”** If that rule had won the day, exit
from a state with a confiscatory tort regime



would be feasible. But only three other justices
agreed with O’Connor.

Rubin, Calfee, and Grady conclude that
“the economically harmful effects of exces-
sive punitive damages awards by unre-
strained juries in particular states could . . .
largely be ameliorated by a clear and realistic
‘minimum  contacts’ doctrine. Justice
O’Connor’s opinion in Asahi suggests how
such a doctrine could be formulated, but the
Court has not accepted her approach.”*®

By tightening state long-arm jurisdiction,
the national government would simultane-
ously be broadening the procedural guaran-
tees of the Due Process Clause and encourag-
ing nondiscriminatory tort laws that promote
interstate commerce.

Regrettably, because the Supreme Court
continues to apply capacious jurisdictional
rules, oppressive state tort laws remain a
threat to out-of-state defendants. Thus, the
expansion of product liability arises in part,
not because of increased wrongdoing by
defendants or increased risk aversion on the
part of plaintiffs, but because some states’
legal arrangements are intrinsically biased in
favor of local plaintiffs suing nonresident
defendants.'*°

If manufacturers could avoid unfair tort
regimes—for example by not doing business
in a particular state—juries would not be able
to impose liability and damage awards
extraterritorially. Then consumers in each
state would decide whether they wanted con-
fiscatory tort law or plentiful goods and ser-
vices. But to the extent that manufacturers
cannot avoid a state’s jurisdiction—because
long-arm statutes overreach—a different rem-
edy is necessary. The remedy that raises the
fewest federalism concerns is a federal choice-
of-law rule,**” which would allow manufac-
turers to exert some control over governing
law.

Federal Choice-of-Law Rules

Basically, choice of law is the doctrine that
determines which state’s laws control litiga-
tion when litigants from more than one state
are involved. If a suit is filed in state court,
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there are a number of different and complex
rules used by that court to decide choice-of-
law questions. If the suit is filed in federal
court, or removed to federal court at the
request of the defendant, the federal court
will apply the choice-of-law rules of the state
in which the federal court is sitting. Federal
courts may exercise so-called diversity juris-
diction over tort suits even when they involve
questions of state law. Basically, the prerequi-
sites for diversity jurisdiction are that the
plaintiffs be from different states than every
defendant and that the amount in controver-
sy exceed $75,000 per plaintiff.*®

Whether the forum turns out to be a fed-
eral court or a state court, the underlying
substantive tort law will be state law, not fed-
eral.** The Supreme Court recognized that it
must preserve state law even in federal diver-
sity cases. Otherwise, diversity jurisdiction
would effectively nationalize areas of law that
were meant to be left to the states. In other
words, federal diversity jurisdiction provides
procedural protection to out-of-state liti-
gants but not substantive uniformity across
states. A citizen of one state is not immune
from the laws of another state, but his out-of-
state citizenship should not subject him to
prejudice from a state court.*™

That still means that plaintiffs will select
the most favorable forum state, basing their
choice in part on the choice-of-law rules of
each state. The resultant tort law will no
doubt be least hospitable to the defendant
and might even be contrary to the defen-
dant’s home-state law in important respects.
The defendant, in essence, will be at the
mercy of the plaintiff.

Of course, there would be no involuntary
extraterritoriality and less of a liability crisis if
consumers and sellers could choose both
their forum and their law by contract.
Transacting parties should be able to desig-
nate the state whose laws will govern any dis-
putes arising out of their agreements.
Unfortunately, however, many transactions
are not covered by written agreements, and
choice-of-law clauses in consumer contracts
are generally unenforceable.™"
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Accordingly, if the forum state’s rules call
for applying the law of the state where injury
occurred, out-of-state manufacturers will
have difficulty avoiding oppressive regimes.
But suppose a federal choice-of-law rule were
enacted for those cases in which the plaintiff
and defendant are from different states.
Suppose further that the applicable law were
based on the location where the product was
originally sold. A manufacturer could thus
stamp products by state of sale and price
them differentially to allow for anticipated
product liability verdicts.

Naturally, prices would be higher in plain-
tiff-friendly states than in defendant-friendly
states. The price premium would be similar
to buying product liability insurance—but
instead of paying for an insurance policy that
would reimburse the buyer for injuries suf-
fered, the higher price would pay for a “bet-
ter” set of legal rules if a dispute over such an
injury were to arise. Of course, differential
pricing may be costly and cumbersome to
manufacturers, and the federal government
would have to mandate common labeling
requirements so that original and subse-
quent purchasers would know where the
product was first sold.

To bypass those complexities, the applica-
ble law might instead be that of the state
where the manufacturer was located or had
the largest number of employees.”** That
would obviate the need to price differentially
or to identify where the sale occurred. A man-
ufacturer would decide where to locate, and
its decision would dictate the applicable legal
rules. Consumers, in turn, would evaluate
those rules when deciding whether to buy a
particular manufacturer’s product.

Would there be a race to the bottom by
manufacturers searching for the most defen-
dant-friendly tort law? Perhaps. Then again,
states might balance their interest in attract-
ing manufacturers against the interest of in-
state consumers who want tougher product
liability laws to ensure adequate redress for
injuries.”®® In effect, healthy competition
among the states would enlist federalism as
part of the solution rather than raise federal-
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ism as an excuse for failing to arrive at a solu-
tion.

In any event, as federalism scholar Michael
Greve has observed, it might be impossible to
precisely mimic a neutral, competitive world
in which each state structures its legal arrange-
ments as if it were a self-sufficient and inde-
pendent nation.”* The search for perfection is
beside the point. “The sensible question,” con-
tinues Greve, “is whether a competitive prod-
ucts-liability world, operating under approxi-
mately efficient (if imperfect) choice of law
rules, will be preferable to the existing game of
mutually assured regulatory aggression and,
at the other extreme, to any set of monopolis-
tic, national rules that are likely to emerge.”
Greve concludes that “the answer to that ques-
tion is almost certainly in the affirmative.”

The central constitutional concern,
according to Greve, is not the prospect of fed-
eral intervention to resolve the choice-of-law
question but rather the prospect of federal
abdication. He finds it anomalous, as do we,
“that the field should have been ceded in the
first place to state courts and their choice-of-
law rules, which are systematically biased
against sister-states and their citizens.”*>

In essence, the choice-of-law inquiry is,
Whose law governs in disputes involving
more than one state? By its very nature, that
inquiry is a federal question; no state has the
authority to create binding law for a neigh-
bor state. Moreover, the Privileges and
Immunities Clause of Article IV forecloses
discrimination by a state in favor of its own
citizens. The Full Faith and Credit Clause,
also in Article 1V, gives Congress the authori-
ty to prescribe the effect that each state’s
public acts and judicial proceedings will have
in every other state. And the Commerce
Clause of Article | authorizes federal choice-
of-law rules in multistate litigation if states
use tort law in a manner that impedes the
free flow of trade across state borders.

Each of those constitutional pedigrees cir-
cumvents the difficult controversy over sub-
stantive due process. And each is perfectly
consistent with time-honored principles of
federalism.



The touchstone of federalism is not states’
rights but dual sovereignty—checks and bal-
ances designed to promote liberty by limiting
excessive power in the hands of either state or
federal government. When a state exercises
jurisdiction beyond its borders to impose
grossly excessive damages on out-of-state busi-
nesses, and applies tort laws that deny both
procedural and substantive protection against
quasi-criminal punishment, the federal gov-
ernment not only may but must intervene.
Otherwise, federalism becomes a pretext for
constricting rather than enlarging liberty.

Conclusion

Defenders of modern tort law would have
nearly every “victim” compensated by corpo-
rate America. Such theories have penetrated
deeply into the psyches of many judges and
jurors. As a result, the cost of insurance and of
goods and services now includes a “tort pre-
mium” that far exceeds the true costs of cor-
porate misbehavior. And those who produce
the goods and services that make the
American economy strong have come to
believe that no matter what they do, no mat-
ter how responsibly they behave, they are
going to be held liable for the negligence of
others.

Those problems are indeed real. But how-
ever real the problem, if there is no constitu-
tional authority, Congress may not intercede.
States have reformed, and can continue to
reform, their own tort law. When and where
they have not done so, the federal govern-
ment may occasionally act, but only if state
substantive rules violate a substantive federal
constitutional right, or are so capricious that
they rise to the level of a due process viola-
tion—that is, they deny to defendants suffi-
cient notice of the law to conform their con-
duct to its dictates.

Otherwise, time-honored principles of fed-
eralism command that the states continue to
exercise dominion over the substantive rules
of tort law. To ensure that state sovereignty
does not extend beyond a state’s borders, the
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federal government may and should enact
procedural reforms that tighten state long-
arm jurisdiction and implement federal
choice-of-law rules.
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