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Frantz Fanon and John Locke at Stanford

In 1814, Thomas Jefferson denounced
one of the “Great Books of the West-
ern World,” Plato’s Republic:

While wading through the whim-
sies, the puerilities and unintelli-
gible jargon of this work, I laid it
down often to ask myself how it
could have been, that the world
should have so long consented to
give reputation to such nonsense
as this? [Flashion and authority
apart, and bringing Plato to the
test of reason, take from him his
sophisms, futilities and incompre-
hensibilities, and what remains?!

" John Adams agreed with Jefferson’s
assessment. Recalling the “tedious toil”
of reading Plato’s works, Adams de-
clared: “My disappointment was very
great, my astonishment was greater, and
my disgust shocking.” Adams believed
that Plato’s defense of communal prop-
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erty (including a community of wives)
was “destructive of human happiness”
and was “contrived to transform men
and women into brutes, Yahoos, or
demons.”2

The great books are under fire once
again, this time at Stanford University.
Stanford has scrapped its required
Western culture course and replaced it
with a program called “Cultures, Ideas,
and Values” (CIV). The pilot course for
this program, “Europe and the Ameri-
cas,” retains some great books, but it
has also made room for minority, femi-
nist, and Third World writers—includ-
ing Rigoberta Menchu, Zora Neale
Hurston, and Frantz Fanon. These writ-
ers, their advocates argue, will offset
the racism, sexism, and cultural bias
inherent in the traditional great books.
(One traditional author, Augustine, was
born and reared in Africa, but his cul-
ture and race presumably strip him of
African credentials.)

The traditionalists, of course, are
duly alarmed by Stanford’s attack on
Western civilization. If the reformers
have their way, if Stanford freshmen
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no longer read the great books, what
will become of our treasured Western
values? What will become of Plato’s
communism, Augustine’s spiritual mas-
ochism, Machiavelli’s cynical amoral-
ism, More’s critique of private property,
Luther’s strident irrationalism, Marx’s
authoritarianism, and more?

How important is this debate? Will
the great books read by freshmen pro-
foundly influence their lives? Probably
not, especially when students breeze
through several books (or selections
from books) in a semester or two. The
great thinkers of the past were not ad-
dressing American college students of
today. As Robert Hutchins observed,
“To read great books, if we read them
at all, in childhood and youth and never
read them again is never to understand
them 3

A great books program, skillfully
conceived and executed, can accom-
plish two things: it can fire students
with the love of reading and learning,
and it can acquaint students with some
perennial problems confronting human

(Cont. on p. 12)



Consumers Pay a High Price for Regulation

Editorial

The Food and Drug Adminis-
tration, which banned the
artificial sweetener cyclamate 20
years ago, plans to reapprove it,
possibly this year. Once accused
of causing everything from blad-
der cancer to birth defects, cy-
clamate is now widely thought
to be harmless.

“T have no reluctance in saying
that with cyclamate we made a
mistake,” Robert Scheuplein, act-
ing director of the Office of Tox-
icological Sciences at the FDA's
nd Applied Nutrition, told the
Washington Post. The irony of the agency’s mistake is that
until aspartame was approved a few years ago, Americans
who use artificial sweeteners were forced to buy products
containing saccharin, which might well be harmful, rather
than cyclamate, which is not.

This cyclamate episode is a dramatic but hardly unique
example of the failure of government regulation. For about
100 years Americans have tried to solve perceived prob-
lems in the marketplace by creating federal regulatory agen-
cies. In the past 20 years scholars have built up an impressive
body of literature demonstrating the failure of most of
those agencies.

The economic problem in every society is how to use the
scattered bits of knowledge that billions of consumers and
producers possess to bring about the best possible alloca-
tion of resources. The market process, which involves com-
petition, free exchange, and freely determined prices, enables
its participants to identify each other’s abilities and desires —
called supply and demand in the economist’s parlance.
Market competition is what E. A. Hayek called a discovery
procedure. The desire for profit motivates entrepreneurs to
discover the best possible allocation of resources.

Attempts by government regulation to improve market
outcomes are likely to block or distort that subtle and
complex discovery process. There is no way to know the
“correct” price or quantity of any resource, and controls
may prevent activities that have not yet been envisaged.
Intervention in the market process can only bring about a
result that differs from the one desired by consumers.

Consider a few examples of regulation failures. By 1977 a
number of scholars had concluded that regulation had
raised trucking rates by 40 percent or more; the Congres-
sional Budget Office estimated that deregulation would
lead to annual savings of $5 billion to $8 billion. But in
1987, after about seven years of deregulation, Robert V.
Delaney estimated in a Cato Institute study that the annual
savings had been $56 billion to $90 billion. Why the huge
discrepancy? Delaney found that improved trucking prac-
tices had allowed companies to make massive reductions in

their logistics and inventory costs—savings that even advo-
cates of deregulation had not anticipated.

In 1962 Congress instructed the FDA to approve new
drugs only if they had been proven effective as well as safe.
Sam Peltzman of the University of Chicago found that the
consumer costs of that law had been four times as great as
the benefits. The 1962 amendments had halved the number
of new drugs introduced each year and delayed approval
by an average of four years. Only a one-year average delay
in new-drug approval can cost 37,000 to 76,000 lives in a
decade—several times the worldwide total of new-drug-
related fatalities. The delay of the heart drug TPA alone
may have cost 3,000 lives.

The AIDS crisis has dramatized this issue, as FDA bu-
reaucrats claim the right to forbid terminally ill patients
from using drugs of unknown safety and efficacy. Given
the subjectivity of values, the diversity of medical circum-
stances, and the difficulties of assessing medical risks, drug
safety can be meaningfully defined only in terms of indi-
vidual choice, not societywide mandates.

A final example shows that as part of its response to the
energy crisis, the government required each car company
to increase the average fuel economy of the cars it sells by a
set amount each year. One way that companies have met
the Corporate Average Fuel Economy standards is by mak-
ing large cars more expensive. A recent study by Robert
Crandall of the Brookings Institution and John Graham of
Harvard University found that CAFE has cost Americans
$4 for every gallon of gas saved, forced them to pay up to
$1,200 more for a big car, and eliminated 130,000 jobs. But
the most striking— and surely unanticipated — consequence
is that traffic fatalities have increased because people have
been forced to buy smaller cars. Crandall and Graham
estimated that there are 2,200 to 3,900 more fatalities every
year, along with 10,000 to 20,000 additional serious injuries.

To make informed choices, consumers need to be able to
identify the products that have proved safe and effective,
the products that have proved unsafe and ineffective, and
the products whose safety and efficacy are unknown. The
market process, along with a court system that enforces
contracts, provides that information. Regulation simply
forces consumers to purchase products they do not want.

And regulation has moral implications as well. Dry and
academic terms such as “public policy,” “market failure,”
“social costs,” and “regulation” don't convey the full reality
of this discussion. When government uses its coercive power
to tell us whether we may enter a given occupation, what
wages we may contract for, how much of our compensation
must be in the form of safety and fringe benefits, whether
we may hire or fire an employee, whether we may sell all the
oranges we grow, what medicines we may use to treat life-
threatening illnesses, and what we may broadcast on our
radio and television stations, we are that much less free.

(N

—David Boaz
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War on Drugs Has Failed

Drug Prohibition Criticized at Cato Conference

Drug prohibition has created a crim-
inal enterprise “larger than any-
thing experienced before in the United
States and perhaps the world,” argued
Baltimore mayor Kurt Schmoke at a
Cato conference held at the Mayflower
Hotel in Washington on June 2. Citing
his extensive experience as a prosecu-
tor and the 107 percent increase in drug
arrests in Baltimore since 1984, Schmoke
rejected the contention that a deter-
mined effort to stop drug trafficking
has not yet been made. He asserted
that the war on drugs is a failure be-
cause of the effects of prohibition, not
because we lack either the will to en-
force it or the money.

Schmoke charged that prohibition is
eroding the basic American principle
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fined to the inner city, poor people bear
the brunt of the policy. Schmoke fa-
vors a new strategy: acknowledging
that drug use is a health problem and
should therefore be addressed “by the
surgeon general, not the attorney gen-
eral.”

Princeton University professor Ethan
Nadelmann stressed the issue’s complex-
ity. Just as it is impossible to speak of a
single economic problem, it is impossi-
ble to speak of “the drug problem.”
Asserting that it is impossible to stem
the flow of drugs, he charged, “Prohi-
bition can’t work better than it does
now.” Nadelmann noted that federal
spending to enforce drug laws has in-
creased from $1 billion to $3 billion
since 1980; that law enforcement bud-

A Baltimore television station interviews Ethan Nadelmann. Other media included the Washington ~ 8ets have typically doubled or tripled;

Post, Time, the New Republic, and National Public Radio.
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that 37 percent of federal prisoners were
incarcerated on drug indictments; and
that, under the status quo, over the
next 10-15 years prison populations are
expected to double with 50 percent of
inmates serving sentences for drug law
violations.

Attorney James Ostrowski, author
of a recent Cato study, charged that
drug prohibition, like communism, can-
not last because “It is intellectually
bankrupt and it doesn't work.” Ostrow-
ski noted that, increasingly, prominent
people from Milton Friedman and Wil-
liam E Buckley to Louis Nizer and Alan
Dershowitz are advocating legalization

Attorney James Ostrowski discusses his recent
Cato study on drug prohibition.

Conference participants line up to ask questions.

of drugs.

“The uncertainty argument must be
discarded,” Ostrowski asserted. He
claimed prohibitionists cling to the un-
certainty argument—the fear of an ex-
plosion of drug use if drugs were
legalized —as a substitute for evidence
demonstrating the efficacy of prohibi-
tion. Pointing out that there is already
heavy drug use among the poor, as-
serting that drugs are easily available
to the rich, and citing the experience of
Alaska and the Netherlands, Ostrowski
argued that legalization would not re-

sult in an explosion of drug use. He
proposed that drugs be legalized on a
trial basis for five years, after which a
permanent decision could be made.

Each of the three speakers contended
that ending drug prohibition is a moral
imperative. Ostrowski concluded, “It is
immoral and absurd to force some peo-
ple to bear costs so that others might
be prevented from choosing to do harm
to themselves.”

The three papers are scheduled to
be published in book form later this
year. [ |

Roberts Speaks
In Moscow

Cato adjunct scholar Craig Roberts
spoke at a Moscow conference en-
titled “What You Need to Know about
Western Civilization.” Under the aus-
pices of the American Foreign Policy
Council, the conference took place on
June 18-23 at the Moscow Summer
School, Moscow State University. For-
mally invited by the Philosophical So-
ciety of the USSR Academy of Sciences,
Dr. Roberts spoke on “Why the Soviet
Economy Doesn’t Work: Requirements
for Successful Economic Reforms.”
Other speakers were Jeane Kirkpatrick;
William B. Allen, chairman of the U.S.
Civil Rights Commission; and Sen. Phil
Gramm. [ ]

St. Thomas, Virgin Islands, Site
Of Next Benefactor Summit

he Stouffer Grand Beach Resort on

St. Thomas, U.S. Virgin Islands,
will be the site of Cato’s second annual
Benefactor Summit, scheduled for Jan-
uary 25-28, 1990. The 1990 summit is
modeled after the successful 1989 Bene-
factor Summit, held at the Hyatt Re-
gency Hotel on Grand Cayman Island.
The Benefactor Summit provides an
opportunity to learn more about the
Institute’s work and the goals of Proj-
ect ’90, the Cato Institute’s $10 million
capital campaign. Invited to speak at
the St. Thomas Summit are Manuel H.
Johnson, vice chairman of the Federal
Reserve Board; Frederick W. Smith,
founder of Federal Express; Charles

Murray, author of Losing Ground and
In Pursuit; Lee Atwater of the Republi-
can National Committee; and Cato of-
ficers Edward H. Crane, David Boaz,
and William A. Niskanen.

Set in an island paradise, the event
promises to be more than just intellec-
tually stimulating. As on the Grand
Cayman, this summit promises to be
much fun in the sun, on the beaches,
and about the island. Because atten-
dance is limited to 100, Benefactors are
urged to make reservations soon to en-
sure a spot and to take advantage of
airline discounts. For reservations and
further information, contact Sandra
McCluskey at the Cato Institute. ]

Federal Budget Deficit, Constitution Topics of Forums

Cato €vepts

April 18: "Reducing the Federal Bud-
get Deficit: Why Tax Increases
Aren't the Answer.” Daniel ]. Mitchell,
a legislative assistant to Sen. Bob
Packwood and a former director of tax
and budget policy at Citizens for a
Sound Economy, argued that President
Bush should invoke the Gramm-Rud-
man sequester if Congress seeks to
lower the deficit through a tax increase.
A sequester would not represent a
breakdown of the budget process, and
Mitchell cautioned against an admini-
stration-congressional budget agree-
ment. Mitchell stated that such an
agreement would not go far enough in
reducing the deficit and would proba-
bly make meeting future Gramm-Rud-
man deficit targets impossible without

'tax hikes. Taking a contrasting view-

point, Robert Greenstein, director of
the Center on Budget and Policy Prior-
ities, pleaded with the audience “not to
treat the issue ideologically” He called
for increasing tax revenues through
measures that he maintained would not
be anti-growth.

May 3: "Liberating Eastern Bloc Entre-
preneurs.” Jan Winiecki, a professor of
economics at the Catholic University
of Lublin, Poland, spoke on the deter-
minants of change in the communist
economies of Eastern Europe. Winiecki
asserted that systemic decline is push-
ing those economies toward market so-
lutions and that the role of individuals,
such as Mikhail Gorbachev, is mini-
mal. Winiecki argued that there can be
no economic change without political
change; for change to succeed, the bu-
reaucracy must be dismantled, and the
prices and exchange rates must be
liberalized.

May 10: Luncheon for José Pinera, pres-
ident of Asset Chile and former labor
minister of Chile. Pinera described
Chile’s successful economic reforms, in-
cluding the privatization of social se-
curity and dramatic tariff reductions,
and he discussed the prospects for con-
tinued prosperity after the country’s
return to democracy.

Hal Stratton, attorney general of New Mexico,
discusses ways in which state governments can
encourage free enterprise.

Daniel J. Mitchell, a legislative aide to Sen. Bob
Packwood, says tax increases are not necessary
to reduce the budget deficit.

Jan Winiecki talks with Marek Michalski of the
embassy of Australia.

May 11: “State Initiatives and Private
Enterprise.” Hal Stratton, attorney gen-
eral of New Mexico, discussed some
steps he has taken to reduce the size and
inefficiency of the state’s government.
Stratton said his inability to curb gov-
ernment growth and waste when he
was a state legislator had increased his
determination to enforce the rule of
the law as attorney general. He cited
staggering abuses within New Mexico's
employee retirement program, includ-
ing the state’s overpaying billions of
dollars in illegal benefits to government
workers. Stratton plans to publish an
economic report detailing government
policies and regulations that impede
economic growth and efficiency.

May 25: “The Constitution: Myth, Re-
ality, and Logic.” Loren A. Smith, chief
judge of the U.S. Claims Court, launched
a series of luncheon speeches planned
by Cato’s Center for Constitutional
Studies. He spoke of the need for peo-
ple engaged in judicial review to see
the Constitution not simply as a legal
document but as an official statement
of our public philosophy and as a re-
flection of a higher law. Conservatives’
approaches to judicial review —from ju-
dicial restraint to legal fundamentalism
to original intent—were useful in coun-
tering the dominant school of judicial
activism, but we now need a more af-
firmative position. Majoritarianism,
Judge Smith contended, is at odds with
the Constitution. The Framers had ex-
perience with an arbitrary Parliament
and sought to restrain legislative power.
Smith called for a civil exegesis of the
Constitution that provides a coherent
theory of rights and a justification of
the separation of powers.

June 15: Cato staffers Edward H. Crane,
William A. Niskanen, David Boaz,
Roger Pilon, and Ted Galen Carpenter
met with Jozsef Szajer, professor of law
at Eotvos Lorand University in Buda-
pest and cofounder and legal adviser
to Fidesz, the independent youth orga-
nization and political party founded in
1988 in opposition to the official com-
munist youth organization. They dis-
cussed political, economic, and legal
developments in Hungary. [ |



On the Foundations of Economic Liberty

1. Introduction: Two Kinds of Liberty?

As the celebration of the bicenten-
nial of our Constitution continues,
we are coming increasingly to appreci-
ate the connection between our eco-
nomic liberties and our judiciary. It is a
commonplace, of course, that enter-
prise has come under increasing re-
straint and regulation over the course
of this century. In a review of yet an-
other proposal to federally charter the
corporation, for example, L. E. Birdzell,
Jr., writing in the bicentennial year of
our independence, pointed to some 40
to 50 significant federal statutes that
“may reasonably be viewed as impos-
ing requirements on corporate man-
agement in favor of employee, consum-
er, investor or environmental interests,
ranging all the way to comprehensive
regulation of entry, prices and services
in much of the transportation, com-
munication, energy, and banking indus-
tries.”? The dozen years that have
passed since that bicentennial have wit-
nessed no appreciable measure of re-
lief. On the contrary, in many areas the
burdens upon enterprise have only in-
creased, so much so that President
Reagan, speaking from the Jefferson
Memorial on the eve of last year’s cele-
bration of our founding, thought it fit-
ting to call for an Economic Bill of
Rights, which he later characterized as
a “fundamental reform that sees to it
that our economic freedom is every bit
as protected as our political freedom "

That the president was thus driven
to distinguish economic from political
freedom is a mark of our times, of

Roger Pilon is a senior fellow of the Cato
Institute and director of its Center for Con-
stitutional Studies. This essay, which was
originally delivered as a speech at the Amer-
ican Bar Association’s annual meeting in
1987, is reprinted from the September 1988
issue of the Freeman. It has just received
the 1988 Benjamin Franklin Award for ex-
cellence in writing about the U.S. Consti-
tution, presented by the National Press
Foundation and the Commission on the
Bicentennial of the United States Constitu-
tion.

by Roger Pilon

course. Two hundred years ago one
could scarcely imagine so peculiar a
distinction, so entwined were economic
and political liberty thought to be. In-
deed, in the recently discovered work-
ing draft of the Bill of Rights, written
by Roger Sherman in July of 1789, Arti-
cle 2 declares that “the people have
certain natural rights which are retained
by them when they enter into Society”;
listed second in that article, after rights
of conscience but before rights of
speech, writing, and publishing, are
rights “of acquiring property, and of
pursuing happiness & Safety,”® under-
stood ordinarily as rights of pursuing
economic well-being. In so conjoining
economic and political liberties, as we

“If consent is the
foundation of polit-
ical legitimacy, then
political power
exercised over a
minority on behalf
of the majority is
simply illegitimate.”

would now speak, Sherman reflected
simply the wisdom of his age. By way
of evidence we need look no further
than to John Locke, the philosophical
father of our Revolution: “Lives, Liber-
ties and Estates, which I call by the
general Name, Property.”

There is more at issue here, of course,
than a mere distinction, a semantic re-
finement. For behind this distinction is
a set of ideas, a history of ideas—
indeed, a whole vision that separates
us from our forefathers. Yet the vision
with which we are living today is in-
creasingly being called into question:
in economics, in law, in philosophy,
the suspicion is developing that the
Founders may have had the better of

it—analytically, morally, and practi-
cally. A growing literature, pointing
often to the opinions of our judiciary
by way of evidence, is saying that along
the way we lost our bearings.5

II. Our Ideological Roots: Individualism

To explore these issues of ideology
more fully, albeit briefly, we need to
begin at the beginning, at our begin-
ning, with the essence of the Founders’'
vision, nowhere set forth more clearly
than by Thomas Jefferson in the Dec-
laration of Independence. In the space
of a mere seven phrases the Declara-
tion distills the moral, political, and
legal vision of the classical liberals, be-
ginning, not surprisingly, on a point of
epistemology, that the conclusions that
follow are asserted not as empirical,
much less as evaluative, but as “self-
evident” truths, truths of reason. Far
from the stuff of a living, evolving con-
ception, these are the truths that speak
eternally and unchangingly to the
human condition, transcending both
time and circumstance. The moral
truths come first, beginning with the
premise of moral equality: “that all Men
are created equal, that they are en-
dowed by their Creator with certain
unalienable Rights, that among these
are Life, Liberty, and the Pursuit of
Happiness.” Then come the political
and, by implication, the legal truths:
“that to secure these Rights, Govern-
ments are instituted among Men, de-
riving their just Powers from the Con-
sent of the Governed.” Finally, to make
it clear that political power derives from
and remains ultimately with the peo-
ple, the Founders point to the right of
the people to alter or to abolish their
government and to institute new gov-
ernment in its place.

As has often been noted, what we
have in these few, revolutionary phrases
is nothing less than the inversion of the
ancient order. No longer would poli-
tics come first, ethics second.6 No
longer would we begin with the group,
the individual deriving his meaning,
and his rights, from the group. No, we
would begin instead with the individ-
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ual. It is the individual who first has
rights, which he has by nature, not by
government grant. Indeed, it is govern-
ment that gets its rights, or authority,
by grant, from the individual, who
yields up to government whatever rights
he does, rights to be exercised on his
behalf.? Thus it is that governments
derive their just powers from the con-
sent of the governed.

A. Political Legitimacy:
Grounded in Consent

This final point —that to be just, gov-
ernment’s power must be grounded in
consent—marked a critical insight. Po-
litical legitimacy, the Founders were
saying, is a function not of results but
of process. It is not from the good
deeds it does that government derives
its legitimacy: if that were the case then
the King’s rule too would be legiti-
mate, provided only that he produced
good results—indeed, would be more
legitimate than democratic rule if the
results produced were better. No, po-
litical legitimacy has nothing at all to
do with consequences, good or bad,
but instead has everything to do with
process. As with any ordinary con-
tract, the distribution of power that
results from the social contract will be
legitimate only if the parties consent to
that distribution. How else could indi-
vidual autonomy, the right of the indi-
vidual to rule himself, be respected and
preserved unless the individuals over
whom political power is exercised have
consented to that exercise?

B. The Limits of Consent Theory

But if political legitimacy depends
upon thus preserving individual auton-
omy, if powers of government are legit-
imate only if consented to, then a
moment’s reflection will suggest how
difficult it is to establish political power
that is morally legitimate. Because the
argument here has been long known, if
not widely known, let me simply sum-
marize it.8 It begins by amplifying the
points just made, that if a particular
grant of government power arises from
unanimous consent, it is legitimate:
that, after all, is precisely what “deriv-
ing their just powers from the consent
of the governed” means. The problem
arises when there is less than unani-
mous consent, which of course is al-
most always the case in the real world.

For even if a supermajority consents,
we are still left with the basic question:
By what right does that majority exer-
cise power over the minority when the
minority, by definition, has not con-
sented? If consent is the foundation of
political legitimacy, then political power
exercised over a minority on behalf of
the majority is simply illegitimate. Since
the numbers per se carry no moral
weight —we don't suddenly get legiti-
macy once we've gotten over the 50
percent threshold —the majority is in
no better position than the King when
it comes to justifying its exercise of
power over the minority.

The classical solution, of course, was
by way of a social contract with two
levels of consent. Turning once again
to process, this solution provided that
political power exercised with less than
unanimous consent would be legitimate
if but only if there had been prior unan-

“The central moral
problem with social-
ism is that it uses
people. It treats
individuals as

means, not as ends.”

imous consent to be bound by the out-
comes of subsequent votes. We still
need unanimous consent, that is, but
only to get the government off the
ground, to give it legitimacy in the first
place. After that, whatever rules had
been unanimously agreed to at the out-
set must be followed, including decision-
making rules that enable subsequent
adoption of other rules by less than
unanimous consent. Thus on any given
vote the minority could be legitimately
bound by the result because it had pre-
viously agreed to be so bound. Indeed,
this is precisely the theory that under-
pins our government, at least as be-
tween the states. Article VII of the
Constitution reads as follows: “The Rat-
ification of the Conventions of nine
States, shall be sufficient for the estab-
lishment of this Constitution between
the States so ratifying the same” (em-

phasis added). Satisfaction of this pro-
vision enabled the Constitution to get
off the ground. But by implication,
states not so ratifying could not have
been bound by the subsequent deci-
sions of ratifying states.

While this solution may have worked
among the states, especially since all
did vote to ratify, the problem it poses
for individuals is of quite a different
order: that problem, quite simply, is
that in point of historical fact, no such
prior unanimous consent by individu-
als can be located, not even in Amer-
ica, where we came closer to it than
perhaps anywhere else in the world.
Moreover, even if we could locate such
primordial unanimous consent, if we
take the individual seriously, as indeed
we do, then the theory affords no solu-
tion at all to the problem of how to
bind succeeding generations: those who
in fact consented could be bound, but
they could hardly bind their heirs.

Consent theory finds its last refuge,
then, in the idea of “tacit” consent:
even if we don't give explicit consent,
this argument runs, by staying we im-
plicitly bind ourselves. But the argu-
ment from tacit consent is plausible
only if we don’t press it. Once we do,
the problem becomes apparent. For it
amounts to the majority saying to the
minority: “Come under our rule or
leave.” It amounts, that is, to the ma-
jority putting the minority to a choice
between two of its entitlements: its right
not to come under the rule of the
majority —the very hurdle the major-
ity has to overcome if its power is to be
legitimate—and its right to stay where
it is, free from the will of the majority.
To argue otherwise, quite simply, is to
beg the very question at issue, namely,
how does the majority come to have
authority, or legitimate power, over the
minority? The argument from tacit con-
sent, in short, is patently circular.

What this all comes down to, then,
is not a little disturbing to those who
have grown up with the belief that de-
mocracy is the final word in matters of
political legitimacy. Democracy may in-
deed be the best word we have, but it is
not the final word. For if legitimacy
can be derived neither from results nor
even, as a practical matter, from proc-
ess, then we are left with the conclu-
sion that government per se has a
certain air of illegitimacy about it. Yet

(Cont. on p. 8)
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‘the Founders seem to have understood
this point, however disturbing it may
be to some today. As Professor Wil-
liam Stoebuck has written, Locke’s
social-contract theory, which says that
“government is a servant, necessary but
evil, to which its subjects have sur-
rendered only what they must, and that
grudgingly, . . . was the accepted theory
of government when the [ Constitution]
was being hammered out."? In sum, the
Founders understood both the moral
virtues and the moral limits of demo-
cratic rule.

C. The Solution: Limited Government

If government is a necessary evil,
then, necessary largely because of the
practical problems that surround at-
tempts to secure our rights in a state of
nature,® but evil because of the impos-
sibility of satisfying the consent condi-
tion that alone would make it legitimate,
what follows is as straightforward as it
is compelling, namely, that government
should be called upon to do no more
than is necessary to enable it to carry
out its principal purpose, securing our
rights. From considerations of moral-
ity, from respect for the moral right of
every individual to be free to live his
own life, we may call upon govern-
ment only in a limited way: we must
settle, in short, for limited government,
for to do otherwise is to violate the
rights of those who ask only to be left
alone.

The world that emerges from this
vision is also straightforward. It is a
world in which individuals are left free
to pursue their own values, to live their
own lives as they think best, to chart
their own courses through life, alone
or in association with others, free from
government dictate or interference, pro-
vided only that in the process they do
not violate the rights of others, which
it is the business of government to pre-
vent. Notice that there is no distinc-
tion here between economic and non-
economic pursuits. Why should there
be? Provided, again, that they respect
the rights of others, individuals or
groups are free to pursue whatever ends
they wish —artistic, entrepreneurial, po-
litical, eleemosynary, worthy or fool-
ish. That, after all, is what freedom is

all about. Notice too how different this
conception of government is from the
conception so common today: govern-
ment is a necessary evil, instituted sim-
ply to secure our rights, not an instru-
ment through which to pursue social
goals, even worthy social goals. I will
say more about this contrast shortly.
For the moment, however, I want to
draw very briefly a still sharper con-
trast, between the classical vision and
the vision that is its polar opposite.!

HI. The Opposite Ideology: Collectivism

A. Rights as a Product of Development

That opposite vision stems from Karl
Marx, of course, at least in its modern
version. In 1987 I had the privilege of
attending the 43rd Session of the UN
Human Rights Commission in Geneva,

“Tustice Holmes
erected ‘the right of
a majority to em-
body their opinions
in law,’ which of
course is nowhere
to be found in the
Constitution.”

where I served as the political adviser
to the head of the American delega-
tion. Representing the Soviet Union at
one point in those proceedings was Bo-
ris Kravtsov, the Soviet minister of jus-
tice, who told the assembly that in his
country “insuring human rights is one
of the main aims of social, political,
and economic development.” In so put-
ting the matter, Mr. Kravtsov clearly
was speaking of a very different con-
ception of rights and of social organi-
zation than we have thus far been
considering here. Rights, on this view,
do not belong to individuals as such;
rather, they are “by-products,” if you
will, of development. Indeed, Mr. Krav-
tsov went on to say: “Recently we gave
certain collectives the right to partici-
pate in these developments.” And again,
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“We are giving unions the right to par-
ticipate in state and social life.” Like
the ancien régime, the Soviet govern-
ment gives rights. Individuals do not
have rights by nature; instead, they get
them from government. And “govern-
ment,” Article 6 of the Soviet constitu-
tion tells us, means the Communist
Party.

What is most striking about this vi-
sion, because most fundamental, is that
it begins not with the individual but
with the group, as represented by the
government, which inevitably means
the Party. For all its pretense to histori-
cal progress, the system is thus a throw-
back to the ancient order, with the
Party standing in the place of the King.
The Party “determines the general per-
spectives of the development of socie-
ty” —I quote here from Article 6 of the
Soviet constitution. As development
progresses, presumably, “rights” to jobs,
housing, and so on get distributed by
the Party, all according to the plan.
Social and economic development are
thus conscious undertakings, centrally
planned by the Party, in pursuit of
which the individual is an instrument
to be used.

B. Using the Individual for the
Common Good

Setting aside the economic impover-
ishment that necessarily accompanies
central planning, I want to focus here
on the moral impoverishment this vi-
sion entails. It begins, of course, with
the sublimation of the individual, with
the assumption that the individual has
no rights that his government has not
first given him, and the implicit as-
sumption that government has rights
to give out in the first place. But in
making rights a function of develop-
ment, the burden, if rights are to be
insured, is placed upon continuous de-
velopment; for without it, there would
be no rights. This means, however, that
if individuals are to have rights they
will be obligated to contribute to this
centrally planned development, how-
ever out of their hands the decisions
and planning of the development may
be. What started out as a right to work,
then, has suddenly become a duty to
work. Indeed, as has often been noted,
the central moral problem with social-
ism is that it uses people. It treats indi-
viduals as means, not as ends—to be

%m’
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used in carrying out the Party’s devel-
opment plan.

The socialist system thus violates the
cardinal principle of ethics, as articu-
lated by John Locke, by Immanuel
Kant, by every great religion, that the
individual is not to be used, is not to
be treated as a means, but rather is to
be treated as an end in himself. He has
a right to be so treated, a right to what
is his, a right to chart his own course
through life, a right not to be chained
to the pursuit of someone else’s vision,
whether Marx’s, or Lenin’s, or Stalin’s,
or the Central Committee’s, or whoev-
er’s. To so chain him, to so use him in
pursuit of the chimera of development
is to deny him his right to choose for
himself, to strip him of his inherent
dignity, to deny him his fundamental
right to be free. Is it any wonder that
around the world people have fled and
are continuing to flee from socialist
systems? For in the end, individuals
cannot but choose for themselves. Ei-
ther they flee, often at great, even tragic
personal cost, or they resign themselves
to lives of quiet desperation, serving a
master they did not choose, leading a
life they could not wish.

Now I have drawn this contrast not
because I believe that in the 200 years
since our founding we have come close
to the Soviet model—let me be clear
about that—but because the contrast
between the vision of the Founders and
the vision that is Soviet reality sharp-
ens our appreciation of the essential
moral issues. At the same time, a num-
ber of disturbing parallels have devel-
oped over these 200 years, if not in
scope at least in kind, so much so that
a decade ago we heard much about the
convergence thesis, the idea that in their
social and political organization the two
societies were converging. In this dec-
ade the convergence thesis seems to
have waned—in part, no doubt, be-
cause there are many who have come
to realize that the Soviet Union, by its
very structure, is indeed an evil em-
pire. Nevertheless, the not-unrelated
moral equivalency thesis, the idea that
as a moral matter there is not much
difference between the two societies,
remains very much alive in many quar-
ters, suggesting a substantial measure
of confusion as to what the moral is-
sues really are. Let us return, then, to
the Founders' vision to see what has

happened along the way that might
help to account for this confusion.

IV. The Demise of the Classical Vision

A. The Democratic March:
From Rights to Results

The first thing that happened, one
could say, was the demise of the natu-
ral rights foundation on which the
Founders’ entire vision rested. David
Hume, the Scottish philosopher who
died in the year America was born,
prepared the ground for that demise
when he observed that from factual
propositions no normative conclusions
could be drawn,'? an epistemological
observation so startling that it awak-
ened Kant from his dogmatic slumber,
as he later put it. But while Kant was
struggling mightily to restore the ra-

“By the design of
our system we de-
pend upon an un-
elected judiciary to
brake the democratic
engine, to protect
the right of the indi-
vidual to live his

own life.

tional foundations of ethics, Jeremy
Bentham, the father of British utili-
tarianism, was declaring that talk of
moral or natural rights was “simple
nonsense: natural and imprescriptible
rights, rhetorical nonsense, —nonsense
upon stilts13 Thus began the long
emergence over the course of the 19th
century and into the 20th of utilitari-
anism, rooted not in reason but in val-
ues, which held that acts, or laws, or
policies were just not by virtue of their
respect for individual rights but by vir-
tue of their serving to produce the
greatest good for the greatest number.
In America, especially as we worked
our way into the 20th century, utilitari-
anism had its counterpart in law in

what Professor Robert Summers has
called “pragmatic instrumentalism,” the
conception of law as an instrument for
accomplishing social goals.’4 The Pro-
gressive Era was the intellectual seed-
bed for this view, although it reached
fruition only with the New Deal.

By itself, however, pragmatic instru-
mentalism in law, even coupled with
utilitarianism in ethics, could not have
brought about this shift from rights to
results. For results-based rationales of
policy and law have always failed to
deeply satisfy: first, because of the im-
possibility of computing the utilitarian
calculus, owing to the incommensura-
bility of interpersonal comparisons of
utility;15 second, because even if we
could compute that calculus, we are
still left with Hume’s dilemma, that
from factual knowledge of the greatest
good for the greatest number it does
not follow logically that we ought to
pursue that good; and third, even if we
could compute that calculus and could
make that logical leap, we are left with
a nagging doubt, even absent a well-
grounded theory of rights, that pursu-
ing that good, especially when doing
so would be at the expense of some
among us, would not be right, might
even violate rights.

Enter, therefore, democratic theory,
which emerged through the 19th and
20th centuries as the handmaiden of
utilitarianism and pragmatic instrumen-
talism. What democratic theory pur-
ported to supply was both a solution
to the problem of making the utilitar-
ian calculus—we find out what the
greatest good for the greatest number
is by taking a vote—and a moral
rationale—democracy is merely the
moral right of each to rule himself writ
large. Armed with the explanatory and
justificatory force of democratic the-
ory, or so we believed, we could shift
our focus from rights-based to results-
based policy and law, we could shift
from limited government, instituted to
secure our rights, to expansive govern-
ment, engaged to pursue our goals—we
could shift, in short, from government
as a necessary evil to government as an
engine of good.

B. The Institutional Manifestation:
Judicial Abdication

Because this shift, at bottom, was
from a reason-based vision to a will-
(Cont. on p. 10)
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based vision, it is not surprising that as
an institutional matter the locus of the
evolution was in the Congress and the
executive, the will-based branches of
government. With the growth of the
democratic impetus and the increase in
the scope of the franchise, the pressure
grew to enact “the will of the people.”
Standing athwart this democratic engine
over the years had been the judiciary,
the reason-based branch of government.
But even the judiciary was not immune
to the march of ideas, especially in the
absence of satisfactory countervailing
ideas, and so in time it too joined in
the procession, abandoning reason to
will, nowhere captured more clearly,
perhaps, than in Mr. Justice Holmes's
famous dissent in the infamous Lochner
case—or so the conventional charac-
terization would have it.1¢

In Lochner, you will recall, the Court
found that a New York State statute
regulating the hours of employment
of bakery workers violated the liberty
of contract protected by the Four-
teenth Amendment to the Constitution,
prompting Holmes to declare, in dis-
sent, that the case was “decided upon
an economic theory which a large part
of the country does not entertain” and
to offer further that his “agreement or
disagreement [with the theory] has
nothing to do with the right of a ma-
jority to embody their opinions in law."’
Having thus characterized the Court’s
decision as grounded not on a legal
and moral but on an economic theory,
having then disparaged the Court for
reading its economic philosophy into
the Constitution, Holmes proceeded to
read out of the Constitution all eco-
nomic substance, saying that “a consti-
tution is not intended to embody a
particular economic theory, whether of
paternalism and the organic relation of
the citizen to the state or of laissez
faire””18 In so emptying the Constitu-
tion, Holmes ignored a number of its
powerful substantive clauses, of course,
from the takings, to the contracts, to
the privileges and immunities, to the
due process of law clauses, not to men-
tion the histories of their enactment,
which would have given additional
weight to this substantive understand-
ing.l? And in place of a substantive

reading he erected “the right of a ma-
jority to embody their opinions in law,"
which of course is nowhere to be found
in the Constitution and indeed was
carefully constrained by the Founders.

So powerful was this majoritarian
impulse, however, that in time it pre-
vailed even with the judiciary. By the
time we reached Carolene Products® in
1938, following Nebbia?! in 1934 and
West Coast Hotel?2 in 1937, the distinc-
tion between economic and political
liberties was finally established, as was
the idea that these “different” rights
should be subject to different levels of
judicial review —the operational mani-
festation of the distinction. Once again,
this distinction and its operational man-
ifestation, like Holmes's “right of the
majority,” were nowhere to be found in
the Constitution. But ignoring this and
oblivious to the moral limitations in-
herent in democratic theory itself, yet
driven by the unrestrained democratic
vision, the Court simply abdicated its
responsibility to protect the rights of
the minority in their economic activi-
ties. Rights of democratic process would

be protected, for this was what the
unrestrained vision called for; but rights
of economic substance would go un-
protected, for deciding these was what
the process was all about.?

V. The March of Ideas:
Restoring Our Roots

Thus have we continued to the pres-
ent, but there are signs that changes
may be in the offing. In 1984, for exam-
ple, the Supreme Court decided a case
called Hawaii Housing Authority v.
Midkiff,4 reversing a Ninth Circuit
opinion that had found unconstitu-
tional a Hawaii statute that permitted
the state to condemn private land not
so that it could be converted to public
use but so that it could be purchased
by private tenants who occupied it.
What was noteworthy about this case
was not the Supreme Court’s opinion—
far from it—but the Ninth Circuit opin-
ion the Court reversed, which had held
that “it was the intention of the fram-
ers of the Constitution and the Fifth
Amendment that this form of majori-
tarian tyranny should not occur.”?5 That
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language, together with the Supreme
Court’s opinion to the contrary, prompt-
ed an outpouring of critical comment,
all of which may have played into the
Supreme Court’s more recent decisions
in the land use area, at least to the
extent that the Court remains suscepti-
ble to the march of ideas. I allude here
to the First English?¢ and Nollan? deci-
sions in 1987, both of which appear to
be moving back toward a regime of
restraint on public power over private
individuals in the economic domain.?8

And why should the judiciary not
be susceptible to the march of ideas if
indeed it is our reason-based institu-
tion. Earlier I noted that the rise of
utilitarianism, pragmatic instrumental-
ism, and democratic theory was unac-
companied by satisfactory countervail-
ing ideas. Well, that has changed in
recent years. On the critical side, the
idea that democracy affords a solution
to the problem of deriving the utilitar-
ian calculus has been exposed by those
working in the area of public choice.??
And in moral theory the idea that dem-
ocratic rule is self-rule writ large has
long been exploded, as earlier discussed.
But on the constructive side also much
work has been done, aimed at develop-
ing the foundations for natural rights
theory that admittedly were not there
at our founding.3°

All of which should encourage those
judges who are disturbed by the march
of the public domain to dip into this
literature, the better to gain the intel-
lectual confidence that is helpful when
standing against this march.® For the
ultimate outcome of the march of the
public domain is not a pretty picture,
as earlier outlined. When all is public
then by definition there is no private
domain, no place to go to escape the
public demand, as those who manage
to flee such regimes will attest. By the
design of our system we depend upon
an unelected judiciary to brake the dem-
ocratic engine, to protect the right of
the individual, alone or in association
with others, to live his own life, free
from tyranny, free even from majori-
tarian tyranny. That was the original
vision. It continues today to be the
only vision that can ultimately be
justified. |
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existence. If a student does not leave
an introductory course with the desire
to learn more, then that course was a
waste of time.

This is where the instructor’s skill
comes into play. A great book, when
taught by a bore, is boring. A great
book, when taught by a professor who
doesn’t understand its relevance, seems
irrelevant. A great book, when taught
by a professor with an ax to grind, will
be chopped into small, unrecognizable
pieces.

Required reading in college may be-
come despised reading in later life. Even
today I do not enjoy reading Shake-
speare. ] want to read Shakespeare, but
when I try, | am flooded with horrific
school-day memories—flashbacks of
barely literate students stumbling aloud
through Elizabethan verse in monotone
drawls—flashbacks of drudgery, ped-
antry, and suppressed yawns. Who has
not had similar experiences?

If the Stanford faculty does to Fanon
what my teachers did to Shakespeare,
then traditionalists can take heart: No
Stanford student, after leaving that in-
stitution, will ever read Fanon again.

Social Justice at Stanford

Stanford’s CIV program has been de-
fended by Charles Junkerman, assis-
tant dean of undergraduate studies.
“[Blooks,” Junkerman asserts, “are to
be read and valued for what they have to
say, not for the name recognition of
their authors” This is reasonable enough,
though it would be difficult to find
anyone who advocates reading great
books because they bear famous names.

Fanon’s The Wretched of the Earth is
now required reading for Stanford
freshmen; John Locke’s Second Treatise
of Government is not. Junkerman de-
fends this peculiar choice as follows:

50 years ago John Locke seemed
indispensable in answering a ques-
tion like “What is social justice?”
In 1989, with a more interdepen-
dent world order, a more hetero-
geneous domestic population, and
mass media and communications
systems that complicate our defi-
nitions of “society” and “individ-
ual,” it may be that someone like

Frantz Fanon, a black Algerian
psychoanalyst, will get us closer
to the answer we need.’

An interdependent world order, a
heterogeneous domestic population,
and mass media and communications
systems—seldom are so many clichés
crowded into one sentence. But what
do they mean? England doesn’t have
an especially heterogeneous popula-
tion—even today. Should we therefore
dismiss all English theorists of social
justice? As for mass media and com-
munications, is Locke outdated because
he didn’t have a television, a phone, or
a computer? If Junkerman uses these
devices, do they render him a more
able philosopher than Locke? And have
modern conveniences really compli-
cated our definitions of "society” and
the “individual”? (Here's a useful test:
If you can touch it, it’s definitely not a
society.)

Junkerman apparently finds Fanon
more to his liking than Locke; that is
his prerogative. But to recommend
Fanon over Locke in a course on “Eu-
rope and the Americas” is intellectu-
ally irresponsible. Few writers have
exerted more influence on modern
Western thought than Locke. Adam
Smith and Karl Marx are possible can-
didates, but, of these, only Marx has
found his way into the Stanford pro-
gram. A course on Western thought
without John Locke or Adam Smith is
like a course on ancient Greek philoso-
phy without Plato or Aristotle.

Locke vs. Fanon

Junkerman has targeted Frantz Farion
and John Locke for comparison, so let’s
take a look at these two authors.

First published in French in 1961,
The Wretched of the Earth emerged
from Fanon’s experiences during the
French-Algerian war. Fanon'’s angry in-
dictment of colonialism and racism is
insightful, sometimes brilliant. The
same cannot be said, however, of Fan-
on’s socialist agenda for an indepen-
dent Algeria.

Fanon writes of “the necessity for a
planned economy” and “the outlawing
of profiteers”” A revolutionary govern-
ment, if it is to rescue the economy of a
newly liberated country, “must first and
foremost nationalize the middleman’s
trading sector” While under French

rule, Algerian peasants learned a valu-
able economic lesson—a lesson that
Stanford’s wealthy donors should pon-
der as well:

The people come to understand
that wealth is not the fruit of la-
bor but the result of organized,
protected robbery. Rich people are
no longer respectable people; they
are nothing more than flesh-eating
animals, jackals, and vultures
which wallow in the people’s
blood.®

The government, Fanon writes, should
educate the masses politically; this will
“make adults of them.” Fanon’s elitism
becomes even more apparent in this
passage: “We ought to uplift the peo-
ple; we must develop their brains, fill
them with ideas, change them and make
them into human beings.””

Why don’t Algerians qualify as adults
and human beings until their brains
are filled with ideas by Fanon and his
ilk? Partially because the “young peo-
ple of the towns, idle and often illiter-
ate, are a prey to all sorts of disinte-
grating influences.” In other words, Al-
gerian youth may pursue activities of
which Fanon disapproves—corrupt
“capitalist” values, including “detective
novels, penny-in-the-slot machines,
sexy photographs, pornographic litera-
ture, films banned to those under six-
teen, and above all alcohol.”® (Appar-
ently the idle youth have sufficient
money to spend on slot machines and
movies, and the illiterate youth are suf-
ficiently literate to read detective nov-
els and pornographic literature.) Even
the “capitalistic conception of sport,’
according to Fanon, poses a serious
threat to underdeveloped countries.

To combat such evils, “the govern-
ment’s duty is to act as a filter and
stabilizer” Youth commissioners will
combat the main evil, idleness, by put-
ting young people to work. “For this
reason the youth commissioners ought
for practical purposes to be attached to
the Ministry of Labor” —and this Min-
istry of Labor (“a prime necessity in
underdeveloped countries”) will coop-
erate with the Ministry of Planning
(“another necessary institution in un-
derdeveloped countries”).?

With his call for a planned economy
and its attendant bureaucracy, Fanon

appears to favor a highly centralized
government. But this is not true, he
assures us. Throughout his book, Fanon
stresses the need to keep power out of
the hands of a ruling elite and in the
hands of the people. This requires “de-
centralization in the extreme.”

But how can a socialized economy
function (to the extent it can function
at all) without a centralized govern-
ment? Perhaps Stanford freshmen can
mull this problem over while they wade
through Fanon’s book.

Fanon vs. Africa

Fanon’s economic program is a pre-

scription for disaster modeled, ironi-
cally enough, after Western theories of
economic planning. So where is the
African perspective that Fanon is sup-
posed to offer Stanford freshmen? Does
he call for a revival of African culture?
Far from it. Fanon attacks African cul-
ture with a vehemence second only to
his attack on capitalism.
. European colonizers demeaned Afri-
cans culturally and racially. Understand-
ably, therefore, many Africans seek to
reclaim their African heritage through
literature, poetry, music, and art. This
love of African culture, Fanon says, is
shared by some black Americans who
“experience the need to attach them-
selves to a cultural matrix.”

But the quest for an African culture,
Fanon warns, leads up a blind alley;
“There will never be such a thing as
black culture.” It is “mystification, sig-
nifying nothing.”10

“[Elvery culture,” Fanon believes, “is
first and foremost national” An Alge-
rian who seeks out a precolonial Afri-
can culture “feels the need to turn
backward toward his unknown roots
and to lose himself at whatever cost in
his own barbarous people.” The native
should tear himself away from these
roots, “painful and difficult though it
may be”; otherwise, "there will be seri-
ous psycho-affective injuries”1! (The
psychiatrist Fanon, the enemy of West-
ern culture, revels in Western psycho-
babble.)

African traditions—“the good old
customs of the people” —should be jet-
tisoned. Why? Because Fanon worries
that Algerians, freed from the yoke of
colonialism, will reject his vision of
how they should live; they might
choose instead to return to the tribalism

and feudalism of precolonial Africa.
Presumably, those misguided Algerians
who feel they have a right to live as
they see fit have been corrupted by
that Western value known as freedom
of choice.

Instead of adopting old customs,
Algerians should develop an authentic
(Fanon'’s favorite word) national culture
based on revolutionary realities. Au-
thentic culture “is opposed to custom,
for custom is always the deterioration
of culture.” During a revolutionary
struggle, the desire to attach oneself
to tradition or to revive old traditions
means “opposing one’s own people.”
The African artist who looks to the
African past for inspiration turns away
from actual events and embraces “the
castoffs of thought, its shells and
corpses.” If the native artist wishes to
produce an authentic work of art, he
must join the revolutionary struggle.12

“[Locke’s] Second
Treatise is one of the
most vigorous and
compelling defenses
of violent revolution
ever penned.”

What does all this mean? Put simply,
it means that Fanon regards African
culture as a pernicious and reactionary
myth; it is “a stock of particularisms,”
“mummified fragments,” and “symbols
of negation and outworn contrivances.”
If these elitist remarks had come from
a white writer, he would be excoriated
as racist, culturally biased, and unsuit-
able for the Stanford CIV program.
But Fanon was a black revolutionary
socialist, so never mind.

Was Fanon included in the Stanford
program to represent African culture?
If so, the Stanford planners have per-
petrated a cruel hoax. Fanon is pushing
a revolutionary socialism and its na-
tional culture, nothing more.

John Locke’s Revolutionary Ideas

While in college, I imbibed my John
Locke through a professor who was
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under the spell of C. B. MacPherson’s
book, The Political Theory of Posses-
sive Individualism. I was told that Locke
was a political conservative, a defender
of a nascent capitalist class, and a mem-
ber of the “bourgeoisie” (i.e., “middle
class” uttered with a sneer). Even this
mangled view, however, is a cut above
an interpretation based on Locke’s cul-
ture, race, sex, and time. We may con-
cede the point: Locke was Western and
white and male, and he died a long
time ago. If these flaws expel him from
Stanford classrooms, so be it.

Whether Locke should be included
in the Stanford program narrows to a
single point: Should freshmen read one
of the most influential philosophers of
the modern era—a man whose philo-
sophical, political, and educational
writings profoundly influenced leading
thinkers in England, Scotland, France,
America, Germany, and elsewhere?

Locke’s Essay Concerning Human
Understanding set the stage for modern
empiricism, and it was deeply admired
by the luminaries of the French En-
lightenment, such as Voltaire. The im-
pact of Locke’s Second Treatise of
Government is difficult to exaggerate.
Reading that tract is essential if stu-
dents are to understand the ideological
background of the American and French
Revolutions—two of the most cataclys-
mic events of the modern era.

In short, it is virtually impossible to
understand the past 250 years of West-
ern civilization without referring to
Locke. He upheld natural rights, gov-
ernment by consent, religious tolerance,
the right to resist unjust laws, and the
right to overthrow tyrannical govern-
ments. These principles have become
indispensable to our vision of a free
and open society.

Nevertheless, in the mind of Junker-
man, Fanon may “get us closer to the
answer we need” in the search for so-
cial justice. Ironically, Fanon occasion-
ally sounds like Locke. “The land
belongs to those that till it,” Fanon as-
serts. Locke agrees wholeheartedly:

The labor of man’s body, and the
work of his hands, we may say,
are properly his. Whatsoever then
he removes out of the state that
nature hath provided, and left it
in, he hath mixed his labor with,
and joined to it something that is
{Cont. on p. 14)
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I Fanon and Locke (Cont. from p. 13) I

his own, and thereby makes it his
property.1?

Fanon tells how Algerian revolution-
aries refused “to tolerate any encroach-
ment of this right of ownership.” The
Algerians, he boasts, “are men of
property”4 Locke would have been
very pleased indeed.

Locke, like Fanon, was a revolution-
ary. Wanted by the English government
for sedition, Locke spent six years hid-
ing out in Holland. And his Second
Treatise is one of the most vigorous
and compelling defenses of violent rev-
olution ever penned.

Who decides when a revolution is
necessary? Locke answers: “The people
shall be judge.” In a passage later drawn
upon by Jefferson for his Declaration
of Independence, Locke writes:

If a long train of abuses, prevari-
cations, and artifices, all tending
the same way, make the design [to
oppress] visible to the people, and
they cannot but feel, what they
lie under, and see, whither they
are going; 'tis not to be wondered,
that they should then rouze them-
selves, and endeavor to put the
rule into such hands, which may
secure to them the ends for which
government was first erected.’

What if a revolution involves con-
siderable bloodshed? In this event, ar-
gues Locke, the fault lies with the
oppressors, not with the oppressed:

If any mischief come in such cases,
it is not to be charged upon him
who defends his own right, but
on him that invades his neigh-
bors. If the innocent honest man
must quietly quit all he has for
peace sake, to him who will lay
violent hands upon it, I desire it
may be considered, what a kind
of peace there will be in the world,
which consists only in violence
and rapine; and which is to be
maintained only for the benefit of
robbers and oppressors. Who
would not think it an admirable
peace betwixt the mighty and the

“Locke . . . provides
a philosophical justi-
fication for restoring
the rights of life,

liberty, and property
to oppressed peoples
everywhere.”

Boaz, Dorn Promoted

he Cato Institute’s board of direc-

tors has promoted David Boaz to
executive vice president of the Institute
and has named James A. Dorn as vice
president for academic affairs.

The board also officially designated
Cato president Edward H. Crane as
chief executive officer of the Institute,
Crane said, “These promotions dem-
onstrate the board’s confidence in the
important role that Boaz and Dorn
have played in Cato’s growth over the
past several years. The appointment
of a vice president for academic affairs
also affirms Cato’s commitment to in-
volving academics in public policy
work.”

Boaz, who was previously vice pres-

ident for public policy affairs, is in
charge of most of the Institute’s policy
research and publications. He edits Cato
Policy Report, the Policy Analysis se-
ries, and many Cato books. He recently
was editor of Assessing the Reagan Years
and coeditor, with Crane, of An Amer-
ican Vision: Policies for the '90s.

In addition to serving as editor of
the Cato Journal, Dorn has directed
most of Cato’s conferences, including
the annual monetary conferences and
“Economic Reform in China,” which was
held in Shanghai last year. He is coedi-
tor of a number of books, including The
Search for Stable Money and the forth-
coming Dollars, Deficits, and Trade
and Economic Reform in China. [ ]

mean, when the lamb, without
resistance, yielded his throat to
be torn by the imperious wolf?1¢

Perhaps Junkerman can explain why
these and many similar passages no
longer apply to the modern quest for
social justice. Locke, far more than
Fanon, provides a philosophical justifi-
cation for restoring the rights of life,
liberty, and property to oppressed peo-
ples everywhere. | |
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Rasmussen Named Chairman of Project '90

cott Rasmussen, cofounder of the

ESPN cable sports network, recently
joined Cato as chairman of Project '90,
the Institute’s $10 million campaign to
raise funds for Cato’s new headquar-
ters building and to endow certain
programs.

This fall, Rasmussen will speak be-
fore business groups and civic clubs
around the country. The theme of his
speech, “Entrepreneurial Politics: The
Founder of ESPN Talks about Ameri-
ca’s Future,” will be that American pol-
itics is mired in the policies of the past.
Rasmussen’s talk promises to bring a
fresh entrepreneurial perspective to is-
sues ranging from the social security
system to America’s global military role.

Coincidentally, 1989 is ESPN'’s 10th
anniversary. Scott Rasmussen and his
father, William, started in business by
covering high school hockey games.
ESPN, which the Rasmussens have sold,
has since grown into a billion-dollar
cable network that is on the air 24
hours a day and covers everything from
NBA games and the French Open ten-

nis tournament to amateur skateboard-
ing events.

Scott Rasmussen said, “In 1984 I
started studying politics and public pol-
icy seriously, coming to Washington and
talking with lots of people about the
direction of our country. I became con-~
vinced that the Cato Institute had the
best perspective on policy issues and
was doing an effective job of advanc-
ing ideas that make sense to me. I'm
delighted to be able to help make Cato
a success.”

Cato president Edward H. Crane
said, “Scott Rasmussen and ESPN are
a great American success story. He
shares our vision of an America that
will continue to offer that kind of op-
portunity to all its citizens, and we're
pleased that he’s going to help us make
that vision a reality.”

A schedule of Rasmussen’s speaking
tour is available through Cato’s Public
Affairs Department.

Fundraising for Project '90 is going
well, even though the formal fundrais-
ing effort hasn't been kicked off yet.

/,,J"—é—’-‘.‘.- .

Scott Rasmussen

Project '90 received a major boost in
May with pledges of $250,000 from
Richard Dennis and $100,000 from Fed-
eral Express founder Frederick W, Smith,
both members of Cato’s board of di-
rectors. Anyone interested in assisting
with Project '90 or becoming a mem-
ber of the Finance Committee should
contact Cathi Smith, vice president for
development and public affairs. [ |

Drug Laws Cause 8,250 Deaths a Year, Study Says

rug prohibition causes at least 8,250
deaths each year, according to a
new study from the Cato Institute.

Attorney James Ostrowski states that
each year there are 1,600 murders com-
mitted by addicts seeking money to
buy drugs that prohibition makes more
expensive, 750 murders related to black
market drug transactions, 3,500 drug-
related AIDS deaths, and 2,400 deaths
from drug reactions and overdoses re-
sulting from a lack of quality control.

Ostrowski writes, “Since the black
market in illegal drugs is the source of
most drug-related problems, that mar-
ket must be eliminated.” He argues that
the most efficient means of doing so is
legalization and states, “The day after
legalization went into effect, the streets
of America would be safer.”

In 1988 Ostrowski asked nine lead-
ing supporters of drug prohibition—
including vice president George Bush
and future drug czar William Bennett—
to cite any study demonstrating that

the beneficial effects of drug prohibi-
tion outweighed its costs. None was
able to do so.

The negative effects of prohibition
abound, points out Ostrowski. Because
drug laws greatly increase the price of
illegal drugs, users are often forced to
steal to get money. Ostrowski docu-
ments that drug users commit at least
40 percent of all property crime in the
United States so they can maintain their
habit, amounting to about four million
crimes per year and $7.3 billion in stolen
property. All told, the economic cost of
prohibition is about $80 billion a year.

Furthermore, jails and courts are over-
loaded. Ostrowski states, “In a world
of scarce prison resources, sending a
drug offender to prison for one year
is equivalent to freeing a violent crimi-
nal to commit 40 robberies, 7 assaults,
110 burglaries, and 25 auto thefts.”

The history of alcohol Prohibition
provides an important reference when
considering drug prohibition. Ostrow-

ski writes, “The murder rate rose with
the start of [alcohol] Prohibition, re-
mained high during Prohibition, then
declined for 11 consecutive years when
Prohibition ended.”

Ostrowski details how drug prohibi-
tion leads to the corruption of law en-
forcement officials, to civil liberties
abuses, and to the destruction of inner-
city communities. He rejects the con-
tention that legalization would result
in greatly expanded usage citing that, on
a per capita basis, the use of heroin,
opium, and morphine is no less preva-
lent today than it was before pro-
hibition; the use of cocaine is more
widespread today than when it was
legal. Furthermore, marijuana use ap-
pears to be lower in Alaska and the
Netherlands, where it is legal, than in
the continental United States.

“Thinking about Drug Legalization”
is no. 121 in the Cato Institute’s Poli-
cy Analysis series. It is available for
$2.00. [ ]
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Now they’ll know we mean business

President Bush [approved] a subsi-
dized sale of 1.5 million tons of wheat
to the Soviet Union. . ..

Senate Minority Leader Robert J.
Dole (R-Kans.) praised the decision
in a statement, saying it would be “a
strong signal America is playing to
win in the international marketplace.”

— Washington Post, May 3, 1989

The case for comparable worth

What's a job worth? Differing needs
dictate wide divergence in pay boosts. ...
The pay outlook varies sharply re-
gion to region. Industrial workers in
the Southwest can expect 7.8% raises
in 1989. In the Southeast they’ll be
getting only 4.4%. Similarly, Temp
Force finds typists will earn 6.2% more
in the West but only 4.1% more in the

Midwest.
— Wall Street Journal, May 9, 1989

Curses! Foiled again

Record inflation and unprecedented
unemployment have played havoc
with the efforts of .. . Zimbabwe, Af-
rica’s newest nation and one of its
most richly endowed, to improve liv-
ing standards.

— Washington Times, May 11, 1989

With conservatives like this. ..

[Wyoming Republican congressional
candidate Craig] Thomas says the
issue is simple: “I'm a conservative.
John's a liberal.”

Thomas defined “conservative”: . . .
“I'm a believer in the private sector. I
want a limited government, limits on
these welfare programs.”’

And yet Thomas. . . argues for in-
creased funding of the federal Wool
Subsidy Act and Sugar Subsidy Act,
and more federal money for Fontenelle
Dam. He constantly reminds voters
that he has been assured a seat on the
House Interior Committee if he wins.
“That’s important to make sure we
get our share [of Federal funds],” he
says.

— Washington Post, Apr. 23, 1989

Well, it's sort of a business

[The Shorebank Corporation, a Chi-
cago neighborhood development pro-
gram,] is a business that will go under
if it makes too many bad invest-
ments. ... Government normally spends
its money in response to community
desires, political clout, or need. Shore-
bank seeks out those who can thrive
in the marketplace. . . .

After 15 years, it is clear that the
Shorebank model will not spread un-
less the public sector is willing to
invest.

—New Republic, May 8, 1989

Me, me! I could be president

It is also the custom to pay many
corporation presidents 3 million bucks
a year or more, and the rationale is
that they guide a company into the
high roads of profit. The truth is a
corporation goes along about the same
no matter who is president.

—Henry Mitchell in the
Washington Post, Apr. 28, 1989

At last, results from drug
enforcement

Ramon Salcido, a Mexican-born
winery worker wanted in the killings
of his wife, two daughters and four
other persons in northern California,
was arrested early today by federal
police at a roadblock in northwestern
Mexico. . .set up to check for drug
traffickers.

— Washington Post, Apr. 20, 1989

When it’s his own money

[A television ad for] Quality Inter-
national Hotels. .. features [former
House speaker Tip] O'Neill . . . saying
that now that he's out of the House
and on the road more, he gets a 30
percent senior citizen discount from
the hotel chain. His pitch ends with,
“Who says a politician can’t control
spending?”

— Washington Post, May 9, 1989
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