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THE PURPOSE AND LIMITS OF GOVERNMENT

ROGER PILON

hen America’s Founders declared our independence from

English rule in 1776, they did so through a document that has

inspired countless millions around the world ever since: our
Declaration of Independence. Written from “a decent Respect to the
Opinions of Mankind,” the Declaration set forth not only the imme-
diate causes that impelled our political separation but a moral,
political, legal, and economic vision that spoke to the ages. In a few
brief lines, penned near the start of our struggle to secure our
independence, the Founders distilled their philosophy of govern-
ment: equal liberty for all, defined by rights to life, liberty, and the
pursuit of happiness, secured by a government instituted for that
purpose, its limited powers derived from the consent of the
governed.

Yet today, too many Americans have lost touch with those princi-
ples and the ways they secure our freedom. Indeed, we have imposed
on ourselves many of the abuses that drove the Founders to revolu-
tion. We are not alone in that, of course. Around the world today, even
where the people purport to rule, we see expanding, largely unac-
countable governments limiting liberty and trampling rights. As the



21st century’s authoritarianism grows, we are thus called once again
to breathe life into the foundational principles that have ever defined
us as a people.

As we revisit our country’s Founding principles in this volume, it
will be crucial to learn from the experience of the past 250 years.
For in setting forth their vision, the Founders sought not only to
show how far English rule had strayed from that ideal, but more
importantly, to lay a foundation for the legitimate but limited gov-
ernment they would soon seek for America. To a substantial extent
they succeeded in that, for in the grand sweep of human events,
America has fared rather better than many other nations that have
also sought, in their own ways, to both authorize and limit new
governments. We would be remiss, however, if we concluded from
the Founders’ relative success that their plan has worked as in-
tended. In fact, it would take but a cursory reading of their writings
to reveal that they intended nothing like our present American le-
viathan. Indeed, and again, many of the grievances the Declaration
lists are today the ordinary stuff of American governments. It would
surely pain those who pledged their lives, their fortunes, and their
sacred honor to see how far we have strayed from the vision that so
animated them.

With the aid of experience, then, this chapter will focus in particu-
lar on the theory underpinning the Declaration’s universal insights,
the moral order the Declaration sets out, and the place of government
within that order. We will conclude, briefly, by showing how the Con-
stitution, as completed by the Civil War Amendments, reflects those
principles, yet how it has been undermined since then. Thus, our con-
cern throughout is with that most basic of political ideals: legitimacy.!
That was the main moral concern of the Founders as well, which the
Declaration captures in but a single elegantly crafted line: “That to se-
cure these Rights, Governments are instituted among Men, deriving
their just Powers from the Consent of the Governed.” Reason and
consent, the two traditional sources of political legitimacy, are there
joined for “a candid World” to see. It is for us today to see more clearly
how they go together to both authorize and limit government, lending
it a substantial measure of legitimacy in the process. Once we do, and once
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we see, toward the end of this chapter, what has become of the Found-
ers’ vision, we will be in a better position to begin restoring the design
they so carefully crafted.

The Declaration of Independence

As the Founders undertook their work, their immediate aim, as noted,
was to justify their decision to declare our independence from
England’s distant rule, which they did by setting forth a theory of
legitimate government, then demonstrating how English rule had
grown distant from and abusive of that ideal. In outlining their theory
of legitimacy, however, they could hardly have begun with govern-
ment, for the whole point was to show how a legitimate government
with legitimate powers might come about legitimately, not to assume
government’s existence and legitimacy from the start. Had they begun
their argument with government already in place, they would have
begged the very question they set out to address. They would have
argued in a circle.

From the outset, therefore, the Founders were engaged in a tradi-
tion of moral and political thought that has come to be called “state-
of-nature theory.” Reasoning in that tradition begins by positing a
theoretical “state of nature,” a state of affairs we today call “civil soci-
ety,” where society and social intercourse of all kinds obtain, but ques-
tions about the need and justification for government and about its
proper role remain to be answered.?

Thus, in the Declaration’s famous second paragraph, the argument
falls quite naturally into two parts. First, starting with the individual,
and appealing to reason, the Founders sketched the moral order in
such a world as described by rights and correlative obligations. Sec-
ond, they drew forth the political conclusions implicit in that moral
order. Thus, the first few lines in that paragraph make no mention of
government; that comes only after the moral order has been outlined.
Accordingly, the first concern is to determine whether, in this civil
society, we have rights against each other and, if so, what those rights
might be. Only then will we be in a position to determine whether a
government might be necessary to secure those rights, which include
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what rights we might have to bring a government into being, what
rights or powers we might legitimately grant that government, and
what rights we may have against it. Thus the justificatory strategy of
state-of-nature theory.

“We hold these Truths to be self-evident”

It is crucial, therefore, to recognize that the Declaration’s fundamen-
tal principles are grounded not in human will but in reason. More-
over, they are asserted not simply as “truths” but as “self-evident”
truths, obvious immutable truths accessible through ordinary human
reasoning.’ Thus, from the start, America has rested on the long tradi-
tion of natural law—more precisely, on the natural rights branch of
that tradition, which emerged from the Enlightenment, about which
more below.* Standing opposed to moral skepticism, which holds that
there are no moral truths or if there are we cannot know them; to
moral dogmatism, which asserts all manner of often inconsistent, un-
justifiable rights; and to legal positivism, which simply posits rights as
reflecting the will of a sovereign, the Founders held, at the deepest
level, that those self-evident truths were apodictic—unable to be ratio-
nally denied.

Notice, then, how the Founders’ understanding of these self-evident
truths was modest, yet, ironically, profound. They were skeptics, to be
sure—skeptics of governmental power. But unlike many natural law
theorists before and after them, to say nothing of modern welfare state
advocates, they were focused not on any capacious “morals” claims,
much less on today’s “entitlements,” but on liberty—liberty as a fun-
damental moral principle. They believed, quite simply, that there is a
higher law of right and wrong from which to derive the positive law
and against which to judge that law at any point in time. And at bot-
tom, that higher law is the law of individual liberty—and individual
responsibility.

“that all Men are created equal”

Substantively, the argument begins with a premise about moral equal-
ity, defined immediately thereafter by our unalienable rights to life,
liberty, and the pursuit of happiness. By thus defining the limited
sense in which we are all created equal, the Founders clearly meant
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that we are all equal only, but crucially, in the sense that we all have
equal natural rights—that no one has such rights superior to those of
anyone else. Surely, the Founders could not have meant that we are
otherwise equal, whatever that might mean. Nor could they have
meant to imply that we can restrict liberty to promote equality—that
our natural rights include the kinds of egalitarian “rights” the modern
welfare state has created, which are purchased only at the expense of
others’ rights to liberty. For such rights would undercut the equal
freedom that enables each of us, with our myriad differences, to flour-
ish freely as we work our way through life.®

But if the premise of equality was not meant to imply modern egali-
tarianism, neither was it meant, as many in the natural law tradition
have urged, to enable some to impose contested “morals” on others. If
we are all equal in the limited but crucial sense that we all have equal
natural rights to chart our own courses by our own lights, free from
the interference of others, then we cannot be compelled to conform to
the morality of others, however “superior” the views of those others
might be as derived from a variety of subjective values. The only pro-
viso is that, as we plan and live our lives, we respect the equal rights of
others to do the same. A corollary of the premise of equality, of course,
is equality before the law, a phrase that well captures the sense in
which the Founders saw us all as equal, their actual practices aside.
(In fact, in all that follows we must be careful to distinguish the Dec-
laration’s principles—our main concern—from the Founders’ or our
own adherence to those principles. Too often, as imperfect people, we
have failed in that.)

“that they are endowed hy their Creator
with certain unalienable Rights”

As we move now from the Declaration’s premise of equality to the
self-evident truths that purportedly follow, we are challenged to re-
flect on the source of our natural rights—and, indeed, on the funda-
mental question of whether we even have such rights. Those are not
idle questions, for over the years, many have argued that the Declara-
tion’s claims are not true, much less “self-evidently” true. This is not
the place for a deep dive into the epistemological foundations of the
Founders’ vision—into questions about how we know that we have

The Purpose and Limits of Government 13



natural rights and how we can demonstrate that—but a brief outline
of an answer is in order.

In the Declaration’s first paragraph, the Founders had invoked “the
Laws of Nature and of Nature’s God” as justifying our independence.
Here, in the second paragraph, they invoke a “Creator” who “endows”
us with “certain unalienable Rights.” Although history and prudence
suggest that the Founders were employing ideas that resonated both
with themselves and with those on behalf of whom they were speak-
ing, sound justification requires more, especially in today’s more
secular world. In particular, it requires that we avoid a narrow, theo-
cratic reading of those passages, one that implies, for example, that we
have natural rights only because our Creator has endowed us with
them. For again, that would amount to a circular argument, to simply
positing a Creator rather than, say, a king or a parliament as the source
of such rights.

Better it would be to begin not by asking about the source of our
rights but rather by analyzing the essential character and operation of
rights. At bottom, rights are adversarial relationships. To have a right
is to have a justified claim against another such that that other has a
correlative obligation to do or not do some particular thing.” But we
don’t normally assert our rights. We do so only if interfered with, in
which case we “naturally,” if only tacitly, demand a justification for the
interference: “What are you doing? By what right do you interfere
with my freedom?” If the other’s justification fails, and he withdraws
his claim, the prior status quo of equal freedom is restored. But if his
claim against us is justified, and we act as thus obligated to, so also is
an earlier status quo of equal freedom secured. Thus is the right to
freedom “natural” and shown to be so by the pattern of behavior that
naturally follows from interference. (More on this below.) And thus
the importance of the Declaration’s premise, its benchmark of equal
liberty.®

Instead of reading the Declaration’s line invoking a Creator nar-
rowly, therefore, as the “source” of our rights—our “God-given” rights
as is often said—it would be far sounder, logically, to draw out the
line’s deeper meaning and read it as asserting, at bottom, the univer-
sality of natural rights, quite apart from religious beliefs of whatever
kind. Indeed, given that the Founders themselves held various reli-
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gious beliefs; given that they were devoted to liberty, and to religious
liberty in particular; and given, especially, that they were asserting
universal principles and universal rights common to all humans, be-
lievers and nonbelievers alike, we should understand that they were
deriving our natural rights through universal human reasoning and
behavior, common to all, rather than through often disputed theologi-
cal beliefs, the better to avoid undermining the universality they
surely meant to convey.

Implicit in this passage, however, is a corollary of the greatest im-
portance. For if human reasoning can demonstrate that we all have
natural rights, then we do not get those rights from government; in
fact, whatever rights or powers government has, as the Declaration
goes on to say, are given to it by us. Indeed, where would government
get its powers if not from the people? For the people create govern-
ment and hence come before it. Both logically and temporally, there-
fore, people and their natural rights come first, government second, as
a means to secure those rights.

Thus, we are not servants of government, beholden to it for our
rights; rather, government is our servant, beholden to us for its powers.
That principle will later manifest itself in the Constitution in the form
of the doctrine of enumerated powers—the idea that government’s
powers, as enumerated in the document, are delegated to it by the
people, who must first have them to delegate. Thus the importance of
determining what powers we have, or do not have, to so delegate. Thus
also, and again, the logical order of things: rights first, government
second, an order found first here, in the Declaration, in the fundamen-
tal idea of preexisting rights, rights that preexist government—natural
rights, which we have “by nature.” Here is more evidence of the
Founders’ state-of-nature approach to the justificatory undertaking
before them.’

Notice also that the Founders grounded their moral vision in the
language of rights, not that of values, virtues, or other moral notions.
Fully and properly fleshed out, the classical theory of rights orders
individual acts and social affairs systematically along three deontic
modalities: the prohibited, the permitted (the optional), and the required.
Objective actions, not subjective mental states, are the primary concern
of rights—and, accordingly, of governments. As claims against others
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denoting adversarial relationships, rights invite moral justification
through litigation and, eventually, positive law ordering, as we will see
later in this chapter, all for the protection of liberty. In those and simi-
lar ways, the theory of rights distinguishes justified from unjustified
right claims and thus orders human affairs in ways that values, vir-
tues, and other moral notions are unable to do or do so clearly. In
short, rights and correlative obligations are the language of law and
liberty. Thus, when they addressed the purpose of government two
lines later, the Founders got it right: to secure liberty through law, not
to order virtue or impose contested values, much less provide all man-
ner of goods and services. It was live and let live.

“that among these are Life, Liberty, and the Pursuit of Happiness”

The Founders, and later on the Framers of the Constitution and its
amendments, could hardly have listed or enumerated all of our rights.
On one hand, we have an infinite number of rights, owing to the myr-
iad facts that might enter into their descriptions and the possibilities
that language permits. But on the other hand, looked at logically and
systematically, we have only one right, the right to be free, from which
all other genuine rights, however properly described, may be derived.
In a brief, general account of our rights, therefore, one wants to try to
capture something of the essence of the matter, which the Founders
did when they said that “among” our rights were those to “Life, Lib-
erty, and the Pursuit of Happiness.”

To flesh out the Founders’ moral vision a bit more, however, we
should begin by noticing the implicit distinction in this basic right “to
the pursuit of happiness,” a distinction between objective rights and
subjective values. Clearly, the Founders were not saying that we have a
right to happiness but simply to its pursuit. Nor did they tell us how to
go about that. They left it to us, provided only that we respect the equal
rights of others to pursue their own paths to happiness. Given our dif-
ferent interests and values, we will likely take different paths. As we
do, the point simply is that we must respect those differences. We may
criticize others’ values, of course, and the paths they take, but we may
not impose our values on them.!

This distinction between objective rights and subjective values, im-
plicit in the right to the pursuit of happiness, is crucial, for it under-
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pins a regime of rights that can be thought of as constituting a basic
moral and, eventually, legal framework in which we are all free to plan
and live our lives, free from the interference of others. The French phi-
losophe Voltaire captured the essence of the matter as it pertains to
speech: “I may disagree with what you say, but I will defend to the
death your right to say it.”"* You have your values, with which I may
disagree, but I will defend your right to live by them, provided only
that as you do, you do not violate my or others’ rights. In a free society,
each of us may make as much or as little of life as we wish and can. As
long as we respect the equal rights of others, we are free to choose our
paths and are responsible for the choices we make, good and bad alike.
That is the essence of freedom. Again, live and let live.

With that basic distinction in mind, we can proceed by drawing on
the sources that largely informed the Founders: the English common
law, which had evolved over the centuries and had been thought to
embody “right reason”® and moral philosophers like John Locke,
who more than any other can be said to have been the philosophical
father of the Declaration, especially through his influence on Thomas
Jefferson, its principal author."* In deriving more specifically described
rights, however, care must be taken to ensure sound derivation and
internal consistency; for “rights” dubiously entailed by the first princi-
ples of the system or conflicting with one another will undermine the
entire rational foundation. Not every good is held by right, after all; we
need to separate legitimate from illegitimate right claims.

Consulting the sources just noted, then, we find that theory, expe-
rience, and much of custom all show that rights are intimately bound
up with the idea of property. Locke put it well: “Lives, Liberties and
Estates, which I call by the general Name, Property.”"> James Madison,
the principal author of the Constitution, made a similar point when
he wrote: “As a man is said to have a right to his property, he may be
equally said to have a property in his rights.”® The Founders well un-
derstood that all legitimate rights, however described, can be thought
of as property and, to aid in casuistry, reduced to property. If what we
hold by right can be thought of as property—as something to which
we hold a free and clear title or are “entitled”—then we have a place
from which to start thinking systematically about our many rights—
and thinking about the many claims that may turn out not to be
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rights. After all, if all legitimate rights can be reduced to property, we
will want to know who does and does not have title to that property."”

Thus, understanding rights as property—broadly conceived as
lives, liberties, and estates—it is but a short step to thinking of right
violations as involving the taking of that property, the taking of some-
thing that belongs free and clear—by right—to another. So doing, we
can imagine a world in which people are free to live their lives, exer-
cise their liberties, and build and enjoy their estates, provided only
that in the process they refrain from taking what is not theirs to
take—the lives, liberties, and estates that belong to others.

Notice, then, especially in the context of the modern welfare state,
that in a free society there is no obligation to assist others who may
need our help, although we are at perfect liberty to offer such assis-
tance. Most, one hopes, will think it good to do so, but we cannot com-
pel that assistance, for that would amount to taking the liberty that
belongs to the person so compelled. Association must be voluntary,
which is why committing torts, crimes, or contractual breaches—
taking others’ lives, liberties, or estates—is not only wrong but violates
their rights. In a free society, we are free to be virtuous—or not. Indeed,
only when virtuous acts are voluntary can they be called virtuous.”®

Thus, objective rights are not the whole of morality. There is also
the vast realm of subjective values that animate and guide our lives.
Rights, by contrast, constitute the basic, minimal moral framework
within which we are free to flourish, or not, as we wish. As “side-
constraints” on our actions, they tell us that we may not take what
belongs free and clear to another.” We may not commit torts, crimes,
or contractual breaches. If we do, new rights and correlative obliga-
tions come into being, for we are then obligated to make our victims
whole, to restore the prior status quo insofar as possible. Thus, when
the Founders spoke of “unalienable” rights, they could have meant
only that others, including government, may not gratuitously alienate
our rights. We may alienate them, however, through voluntary con-
tracts; or by committing torts, crimes, or contractual breaches, for
which we may be held responsible. In either case, then, whether
through voluntary transactions or forced or fraudulent associations,
we alienate or extinguish certain rights and obligations and bring new
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ones into being. Thus does the world of rights and obligations con-
stantly change as we interact over time.?

As noted, in the abstract world thus far sketched, we are free to
make as much or as little of our lives as we wish and can. In the real
world, of course, most will do that mainly not as isolated individuals
but through association with others. We come thus to the second ba-
sic font of rights: promises or contracts. Entailed by our most basic
right to freely act, each of us has a right to associate with others, thereby
alienating and creating whatever rights and obligations we wish, pro-
vided only that the association be voluntary on all sides, free of fraud
regarding what we promise, and respectful of third-party rights.
Through such acts—ranging from spot transactions to the creation
and conduct of all manner of associations and institutions—people
exchange their various holdings, and civil society in all of its rich va-
riety arises.

Similarly, when we commit torts, crimes, or contractual breaches,
we also alienate certain rights and obligations and bring new ones
into being, but those are more specific. Thus, we create a right in our
victims to be made whole and an obligation in ourselves to do so by
alienating our right to such of our holdings as may be necessary to
satisfy that obligation and right the wrong.

From a base of equal freedom, then, rights and obligations are con-
stantly being alienated and created, either through force or fraud, as
just noted, or voluntarily as people arrange and rearrange their affairs
with others in ways that they believe will best serve their own inter-
ests. The only requirement is that freedom be respected and promises
and contracts be kept—failing which, those who take others’ freedom,
fail to perform as promised, or defraud others must make their vic-
tims whole, as detailed in the various branches of the classic common
law that treat such matters. As these events unfold, unequal rights and
unequal holdings may result, of course. But as long as rights are re-
spected in the process, including by making victims whole, those
outcomes will be just, for no one can be heard to complain.

In all of this, however, it is crucial to notice, consistent with state-
of-nature theory, that it is private people and institutions that order
their affairs, not governments. Notice finally that to this point in the
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Declaration, the Founders have addressed only the moral order—the
world, when fleshed out, of moral rights and obligations that we have
toward each other. We now turn to the role of government in securing
that order.

“That to secure these Rights, Governments are instituted among
Men, deriving their just Powers from the Consent of the Governed”

Were we in a world of perfect information and universal good will, we
would need nothing more, for we would all know what rights and ob-
ligations we have toward each other and would respect those moral
relationships. But universal reason takes us only so far. To complete
the account of our rights, we will soon need to introduce values, about
which reasonable people can and do have reasonable differences. How
much nuisance or risk can we subject our neighbor to, for example,
and who is to draw those lines? When contractual terms are unclear
or unexpected issues arise, so too may disagreements. And when
actual wrongs occur or are alleged, the value-laden procedures for ad-
judicating them and determining the remedies that may be needed
raise only more opportunities for disagreement—and the need for
third-party intervention. Finally, all of this is before any enforcement
issues arise, so even if we did have perfect knowledge about what
rights we have in such cases, we would also have to be of good will,
respectfully satisfying our obligations, if not with alacrity, then at
least without needing a nudge—or force. Would that we were all that
good. Given all of that—and this only scratches the surface—were
such disagreements to arise in the state of nature, either alleged injus-
tices would go unaddressed or the parties would resort to force. As
Thomas Hobbes famously put it, life in that state would be “solitary,
poor, nasty, brutish, and short.”*

Creating and Empowering a Legitimate Government:
Reason and Consent

We arrive, then, at the need for public institutions and procedures to
resolve the differences that are inevitable in the state of nature, absent
which life there would be intolerable. True, various anarchists have
tried to show that we could avoid government and create voluntary
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institutions to solve the uncertainty and enforcement problems.?? But
that approach has worked, when it has, only for small closely knit
groups and only for short periods. And even then, justice has often
suffered over time from opportunistic behavior by some or from the
group’s evolving internal dynamics. In fact, history has been unkind
not only to socialist but to anarchist utopians as well. None of which is
to say that governments, claiming a monopoly on the use of force,
have fared much better—indeed, history speaks volumes on that.
Thus, where private arrangements for dispute resolution work well, es-
pecially where competition improves such services, they should not be
discouraged, much less prohibited. If they can resolve marital difficul-
ties, contractual disagreements, and even tortious wrongs efficiently
and peacefully, resort to legal force can be avoided. But such private
institutions often work only because a public option stands behind
them as a last resort.

Our concern here, however, is not to address the anarchist’s every
proposal but rather to come to grips with basic questions about moral
and political legitimacy. Starting in the state of nature, as the Founders
tacitly did, we have outlined a world of moral rights and obligations,
at least as far as reason allows; and we have glimpsed the limits of rea-
son and the need for a third party like government to complete that
world and secure those rights. But can we create a legitimate govern-
ment with a monopoly on the use of force, one with legitimate powers
designed to address the definitional and enforcement problems, and
do it without violating the rights of anyone?

After outlining our basic preexisting natural rights, the Declaration
addresses those questions briefly: “That to secure these Rights, Govern-
ments are instituted among Men, deriving their just Powers from the
Consent of the Governed.” Thus, reason and consent underpin political
and legal legitimacy. Reason first justifies our preexisting natural
rights. Consent then justifies government and its powers, including
those needed to flesh out and enforce our rights. How could it be other-
wise? We cannot rightly force people out of the state of nature; nor can
we take from them powers they rightly have. In the state of nature we
all have Locke’s “Executive Power,” the right to define our rights more
precisely and then secure them.?* Can we create a government and
grant it those powers, to be exercised on our behalf, without violating
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preexisting rights in the process? We’ll first address the creation
issue,?* then consider government’s powers, and finally ask if govern-
ment can have purposes beyond securing our rights. That will take us
to a question that deeply divides Americans today: What is the proper
role of government?

Because those issues are complex and subtle, we can address them
here only at a fairly general level. To do that, however, we will take the
same course we took earlier in the chapter, the course that Locke took
when he, too, thought about such questions; but we will press the
issues a bit further than Locke did and ask first what rights we would
have toward securing our various rights if there were no government,
if we were in the state of nature. Those are the rights that come into
play only after the rights outlined previously have been, or are about
to be, violated. Merely stating the matter, however, reveals its com-
plexity. For we are dealing now with a realm of considerable uncer-
tainty in which, again, principles of reason go only so far. To be sure,
enforcement rights must be justified with reference to the rights we
have to be secured. But in addition, and beyond the question of deri-
vation, these enforcement rights must be exercised in ways that re-
spect the rights to be secured. Indeed, we can hardly violate rights in
the name of securing rights and be thought to be doing so by right.?

Creating Government: The Problem of Consent

If our move from the state of nature to a world with a government
empowered to secure our rights requires our consent to be legitimate,
as the Declaration says, two problems immediately arise. First, practi-
cally, is the absence in the state of nature of any public institutions
through which to execute this political consent. And second, more
important theoretically, if this move is to respect the equal rights of all
equally, we will need unanimous consent.?® Yet rarely if ever do we get
unanimity with such matters. Indeed, if the need for government
arises because reason has run its course, and we now disagree over
how to complete the account of our rights, why should we expect
agreement over the far more complex and fraught institutional ar-
rangements for resolving those disputes—government?
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We see, then, that just as the reach of reason in discerning our
rights is limited, so too, a fortiori, is consent limited here, for the uni-
versal right to freedom that we derived earlier appears to preclude us
from forcing others into our public world under governmental rule.
Given our basic right to freedom, only those who consent may rightly
be bound by government. But it is more complicated still, because
consent reaches well beyond the primordial individual consent that
we imagine taking place in some theoretical “original position.” Per-
haps America came closer to satisfying that ideal “origination” of gov-
ernment than any other nation, but even in America the franchise was
limited. Most who would be bound by the Constitution did not vote;
the voting was mostly not direct but rather for delegates to state rati-
fying conventions; and many delegates voted against the proposed
Constitution. Moreover, once that document was ratified, making it
positive law, and government was instituted, most voting since has not
been directly for powers or policies but for candidates for the offices
set forth therein—and again, there were electoral losers in all of this,
bound nonetheless by the laws they had voted indirectly against.

Classical liberals understood this problem, of course, which is why
they crafted more complex consent-based rationales for political
legitimacy. But their arguments come up short. Again, the basic
question here is whether consent short of unanimity can render a gov-
ernment or its powers thus created morally legitimate. Majoritarian-
ism will not avail, of course, for on any given issue, starting with the
creation of government itself, it amounts to the majority compelling
the minority to its will when the minority, by definition, has not con-
sented. So too, the “social contract” fails; by positing that we all agree
originally to be bound thereafter by the majority or by some other
fraction of the whole, it simply assumes unanimity in the original po-
sition while also failing to solve the problem posed by later genera-
tions who were never in that position and hence did not consent.
Finally, the “tacit consent” argument—if you stay, you have implicitly
agreed to be bound—fails also. Aiming to overcome the generational
problem, the majority puts the minority to a choice between two of its
entitlements: its right to stay, and its right not to be ruled by the ma-
jority. Given our basic right to be free, the majority must justify its
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claim to rule, failing which it rules by force, not by right, thus arguing
in a circle by assuming that right.

Clearly, there are real problems with resting political legitimacy on
the consent of the governed, starting with this most fundamental of
questions concerning the creation of a government. When we turn to
the powers of government and their execution, as we soon will, the
problems with consent-based justifications only grow. When the elec-
toral process is complicated by representation, political parties, voting
by legislative districts, gerrymandering, ranked-choice voting, and
other such electoral procedures, variations of which we see in all de-
mocracies; and when all we are left with is a single vote, binding all for
a period of time, it simply strains credulity to say that such processes,
reflecting the consent of some to some things, render the outcome le-
gitimate. Whatever the record of democracies toward disciplining
government—plainly, it is mixed—if we are serious about moral and
political legitimacy, we need to acknowledge the limits of political
consent.

The attraction of democracy is that “we the people” control our
government: Just as we controlled our individual lives in the state of
nature, the argument goes, so too do we control our collective lives
once we create a democracy. But that’s a myth. The individual control
we each have in the state of nature is drastically diminished when
collectivized. We trade the complete control we each had over our
own lives for a periodic vote over vast issues affecting us in countless
ways, leaving us with little control—save to leave the collective, if
allowed. During the 1960s, when the slogan “power to the people” was
in vogue, University of Chicago economist Milton Friedman famously
remarked that he agreed—save for the definite article.

To be sure, as Winston Churchill famously implied, other things
being equal, it is better to have at least some control over one’s govern-
ment than none, as in nondemocratic regimes.” But if we’re serious
about maximizing our freedom, it is far better to delegate as little con-
trol to the collective as necessary and to reserve as much individual
control as possible. (In truth, it is best to optimize our freedom, about
which more below.) Of course, there will always be those who are un-
comfortable with or even frightened by having the right and responsi-
bility of making decisions over their own lives, but what right have
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they to take that right from the rest of us? And there will always be
those who encourage delegating power to government, confident that
they will be in positions to wield it.

The Basic Political Presumption:
Government as a “Necessary Evil”

What, then, are we to say? Again, the dilemma is this: We leave the
state of nature to create a government that will enable us to avoid arbi-
trary force to resolve differences that must be resolved, but govern-
ment itself is a forced association, as anyone who has ever been in the
minority on some important public question knows. Are we to con-
clude, then, that the anarchist is right, that government as such is il-
legitimate? Strictly speaking, we are, even if we cannot live with that
answer, practically. We will revisit and qualify that disquieting con-
clusion shortly. But for now, notice the silver lining in this dilemma:
the limited government implications.

We see, then, that for practical reasons, the Declaration’s consent
requirement for political legitimacy cannot really be satisfied, for in
reality it leads not to universal consent but, at best, to democratic
procedures like supermajoritarian constitutional ratification and
periodic majoritarian voting, the latter, most often, not to approve
particular powers or policies but to fill offices with officials who may
or may not exercise those powers or pursue those policies. Democratic
procedures bring us closer to moral and political legitimacy than we’d
be without them. But as history shows, they still leave us with the
prospect of both majoritarian and, more often, special interest tyr-
anny, which the Founders and Framers, keen students of history, well
understood and tried to guard against, as we will see. Thus, if moral
and political legitimacy are our ultimate concerns, the anarchist can-
not be ignored—except on practical grounds. Given the boundless
inconveniences of life in the state of nature, only a fanatic would stay
there. Yet fanatics too have rights.

Thus, as we force such recalcitrants out of the state of nature and
into our emerging political world, or force them to leave the polity, we
ourselves, being both rational and practical, are forced to face the im-
plications of this brief, systematic analysis of political consent. Yet
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those implications, mirabile dictu, turn out to be salutary. In fact, they
give us a crucial and far-reaching framework for going forward.
Because reason justifies our right to freedom and consent justifies as-
sociation, including the association that purports to govern and, in
fact, will be a government; because absent such actual consent, that
institution will amount to a forced association for those who haven’t
consented; because life in the state of nature is unbearable, practically,
“forcing” us to leave it, as it were; and because life under government
entails both a forced association in itself and many other forced asso-
ciations as government unfolds and expands, we arrive at a clear and
inescapable moral presumption against doing things through govern-
ment, where force is inevitable, and a clear and inescapable presump-
tion for individual liberty, with a heavy burden on those who want to
do things through government to show why they must be done there
rather than left to the private sector where they can be done freely and
hence in violation of the rights of no one. Government, in short,
should be a last resort, turned to only when freedom fails to protect
our rights. Hold that thought. It is rich with implications.

There, in a nutshell, is the moral and political argument for limited
government, which Thomas Paine stated succinctly: “Government,
even in its best state, is but a necessary evil; in its worst state, an intol-
erable one.”® Necessary, for the reasons we have canvassed, but evil
because government compels our involvement in matters many of us
may want no part of—and it gets worse as government grows. On the
question of moral and political legitimacy, therefore, the Founders got
it right. Modern progressives who turn so regularly to government not
as a last but as a first or early resort, as do modern conservatives often-
times, get it wrong, not simply practically but morally, seemingly
oblivious to the essential character of government as a forced associa-
tion, threatening and often using force in all it does—even when its
ends and means are otherwise perfectly legitimate and, indeed, must
be pursued, not just for legal but for moral reasons too.

Quite apart, then, from how actual governments have been brought
into being, if the consent of the governed matters for the legitimacy of
a government’s very existence, and actual consent from only a part of
the governed is the best we can do as a practical matter, then govern-
ment truly is different, morally, from private associations. It claims

26 A History of Repeated Injuries



and mostly has a monopoly on the use of force. And we do not “join”
government like we join private associations. At bottom it is a forced
association with an air of illegitimacy about it. Not for nothing did the
Founders and Framers keep government at arm’s length.

But given the practical necessity of government, prudence suggests
that we search for arguments that might lend this institution a bit
more legitimacy—while still preserving the basic presumption. Here,
we will do that by drawing from a consideration of risk. Again, we are
faced with the lack of consent from the few holdouts who want to
remain in the state of nature. Like us, they too claim the right to
interpret and enforce their rights—their right of self-defense—as an
implication of their right to be free. But unlike them, we have a keener
sense of the risk that individual self-enforcement entails for all of us
and a greater appreciation of the need, accordingly, to reduce that
risk—as an exercise, indeed, of our rights of self-defense. We’re more
risk-averse than they appear to be—or, at least, we view enforcement
by individuals as riskier than by government, about which there are
reasonable differences, not surprisingly. It is the risk that individual
self-defense poses that, for us, justifies institutionalizing and regular-
izing our enforcement rights to reduce the risk—not entirely, but
enough to justify, at least for us, the creation of government for that
purpose. Thus, our right of self-defense justifies for us, in turn, the
limited force required to bring government over all into being. In a
context where there are no bright lines, risk, yet where we cannot just
walk away if rights are to be enforced efficiently and safely, we are sim-
ply defending ourselves, by right.

To be clear, that is not an apodictic argument, for assessments of
risk, however well-reasoned, are rarely dispositive. Rather, we turn
to it because we are at an impasse arising from risk in an especially
acute, basic context requiring resolution: enforcement. If we dis-
agree about our enforcement rights in the state of nature—not about
the broad principles but about their more precise contours and ap-
plications—we cannot simply agree to disagree and walk away, for
our rights will then be little more than aspirational—or private force
will result (apart from that which, admittedly, we employ here to
bring government about). To avoid either outcome—and to protect
the rights at issue—we will need binding public institutions. That
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necessity will itself lend a measure of legitimacy to the government
we create for that purpose.

True, the argument does not address the particular character and
scope of the enforcement rights that are entailed by our right of self-
defense, which could change as our assessment of risk changes. But it
is implicit in the Declaration’s consent requirement. When we are
thus “forced” to consent, at least as best can be done in this uncertain
context of risk, we grant government enforcement powers we already
have as individuals in the state of nature. To that extent, therefore,
they are legitimate.

Soon we will see two related arguments that will lend a bit more
legitimacy both to government and to its powers, but the argument
just outlined is enough to get us out of the state of nature and into a
world with a government. Creating a government from scratch in a
state of nature entails many other practical, institutional, and admin-
istrative considerations, of course. Who counts as a member of the
polity? What geographical boundaries define our jurisdiction? What
institutional arrangements will best serve the government’s func-
tions? How to select officials? Those and other such practical questions
remain to be addressed. Important as they are, however, our central
concern going forward will be less with such matters than with the
legitimacy of governmental powers that bear directly on individuals.

At a broader level, of course, we can speak of governments as being
more or less legitimate, and that is no small matter. Thus, a govern-
ment that arises through a majority or, better still, a supermajority
vote of the governed will be seen as more legitimate, other things
equal, than one that is forced on the governed by a cabal, to say noth-
ing of one that is imposed by outside powers. And it will be thought
so because, as the Declaration implies, consent counts toward
legitimacy—and the more the better. But here we have to be careful:
We have to distinguish between a government’s legitimacy—for pur-
poses of international diplomacy, for example—and the legitimacy of
its powers and actions. Thus the other-things-being-equal caveat just
mentioned. Once we move beyond original consent, however, tacit
consent thereafter—people not leaving, if they can—will count too,
but it will not be the only or even the most important measure of a
government’s legitimacy. We could have supermajoritarian tyranny,
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for example. A more important measure, therefore, will be whether a
government, even if imposed on a people, respects rights. That will
bear in turn on the perceived and actual legitimacy of the regime it-
self. To that issue we now turn.

Empowering Government: Basic Powers and Their Execution

With the presumption against resorting to government still securely
before us, we now have a government in place with at least a modicum
of legitimacy based simply on how it arose, much like our own federal
and state governments. But in this still theoretical world we have yet
to determine the legitimacy of this government’s powers and the exe-
cution of those powers as they concern individuals. Here again, con-
sent counts, the Declaration says, but not only consent. In fact, just as
consent goes only so far in lending legitimacy to the creation of a gov-
ernment, so too it does a fortiori in lending legitimacy to govern-
ment’s powers and the execution of those powers. A power that allowed
government arbitrarily to take from A to give to B, for example, would
be illegitimate, even if a supermajority consented to it: first, because
A has a preexisting right to what is his (no line-drawing problem here,
as with risk); and second, because no one had such a power to yield up
to government in the first place. Thus, once we get past the creation of
a government and ask whether its powers and the execution of those
powers are legitimate, individual rights loom large, including the
rights we do not have and thus cannot rightly give to government to be
exercised by it as powers.”

The police power

We can address those issues in a general way by distinguishing three
basic powers that we might grant to government, ranging from the
most to the least legitimate. The first has come to be called the gen-
eral police power, which in America belongs to the states, the fed-
eral government having only a limited police power.*® The most
basic of government’s powers, the police power is held by all in the
state of nature, where we have the power to define our rights more

fully and then secure them—Locke’s “Executive Power.” Consistent
with our discussion of risk earlier in this chapter, when we authorize a
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government through a constitution, we grant it various powers in the
process, including the police power, as the Declaration says. That
power authorizes the government thus created to recognize our natu-
ral and moral rights, to define them more than reason alone allows,
and to secure them against domestic and foreign threats, ex ante and
ex post. By tradition, the police power has also been used by govern-
ment to regulate “health, safety, and morals” and to provide for the
“common good” or “general welfare.”

Because each of us had the state-of-nature version of the police
power, it cannot be said that we gave government a power that was not
ours to give. Thus, our having granted government that power takes
nothing from its legitimacy. The only person who could be heard to
complain is the anarchist who made no such delegation but is now
mostly prevented from exercising his enforcement power by virtue of
the government having a monopoly on the use of force.” Fortunately,
such anarchists are few. Once government has the police power, it
must be exercised in a right-respecting way, of course. Due process
rights loom large here. But so too must the scope of the power be
restrained.

Much of the health and safety regulation government does today
pursuant to its police power, including a good measure of its environ-
mental regulation, is simply part of its power to define our rights more
precisely and then secure them. Those powers can be misused, of
course, as when government fails adequately to take costs and benefits
and their distribution into account when defining the relevant rights
and obligations, or when it wrongly assigns responsibility. But the
power itself, properly used, is legitimate. Indeed, it is precisely because
we do not agree in the state of nature about where to draw many such
lines or who may be liable that we turn to a third party to adjudicate
those differences.

But the regulation of “morals” through the police power is harder
to justify in the name of protecting rights. In colonial days, for exam-
ple, sumptuary laws regulated extravagant apparel. In our own time,
states have used their police power to criminalize interracial mar-
riage, the sale and use of contraceptives, various sexual practices and
lifestyles, and more. Here we have the regulation of behavior and ac-
tivities that merely offend enough people to generate a demand for the
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regulation—majoritarian tyranny concerning behavior that usually
violates no one’s rights. True, some cases may implicate rights, espe-
cially the rights of children. But in other cases the police power is used
to regulate or ban otherwise rightful behavior or activities, however
offensive, everything from blasphemy to hate speech, alcohol con-
sumption, smoking, drug use, prostitution, pornography, gambling,
public nudity, bull and cock fighting, wanton cruelty to animals, and
more. Just to be clear, I would be among the first to support prohibit-
ing some of that, like public nudity or wanton cruelty to animals,
though not in the name of protecting rights—it is difficult enough to
show that humans have rights, much less animals—but in the name of
a vague idea like “decency” or a “humane society.” The problem, of
course, is that once you do that, you are on a slippery slope, at the bot-
tom of which is tyranny—to say nothing of the corruption that has
ever attended the zealous prohibition of vice. In this domain, a strong
but rebuttable presumption against government looms large, as dis-
cussed earlier, almost as large as good judgment.

Perhaps some of that morals regulation can be justified as serving
the “common good,” but the police power is more easily justified when
it is employed to provide what economists call “public goods,” goods
enjoyed roughly equally by all but not likely to be provided privately
in a state of nature due to the “free-rider” problem.*> Genuine public
goods like law enforcement, national defense, clean air and water, and
certain infrastructure are characterized by “nonexcludability” and
“nonrivalrous consumption,” meaning that once they are provided by
some, others cannot be excluded from enjoying them (nonexcludabil-
ity), and the marginal cost of another person’s consuming them, once
they have been produced, is zero (nonrivalrous consumption). In the
state of nature, even if we could overcome the coordination problems,
private parties would be disinclined to provide such goods if there are
substantial numbers of free riders—people willing to enjoy but un-
willing to bear their share of the costs of such goods—so they gener-
ally will not be produced. It is crucial, however, to distinguish these
goods from private goods like education, housing, health care, child-
care, retirement security, and so on, which may be goods for all but
which individuals can and will provide for themselves through mar-
kets to whatever extent they wish and can. In fact, a useful test for
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whether a good is public or private is whether the market is already
providing it; education and housing, for example, are likely goods for
all, but they are readily available in the private market.

Thus, here, with due respect for government’s duty to treat all
equally, we have a proper function of government that goes beyond
the strict protection of rights. And in addition to our earlier argument
lending legitimacy to government from a concern about the risks of
private enforcement in the state of nature, we now have another ratio-
nale for government, one that eases the air of illegitimacy that arises
from the absence of actual consent. For government—created ulti-
mately through force, to be sure—will enable the production of goods
that would otherwise not be produced, yielding roughly equal implicit
compensation and a net gain for all. Put it this way: Better that we all,
as individuals, police our own rights, our air quality, our health dur-
ing pandemics, and threats from abroad, or forgo basic infrastruc-
ture? Quite apart from the absence of genuine public goods in the
state of nature, the positive gains for all from the public provision of
such goods will render untenable any arguments against government
based on the absence of actual unanimous consent. It is the opposite
with the public provision of private goods, where costs and benefits
are invariably distributed unequally, yielding a gain for some and a
loss for others. For that reason, it is crucial to distinguish genuine
public goods from goods that are private and thus will be provided
individually as the beneficiaries may wish and can, weighing their
own costs and benefits.*® We will return to this point after we discuss
a second basic power of government, eminent domain.

Eminent domain

In general, then, the police power, properly executed and constrained
to little more than its core functions of securing our rights and pro-
viding genuine public goods, is the most legitimate of the powers we
might grant to government, for we all had that power in the state of
nature, save for the morals and public goods parts. Not so with gov-
ernment’s second great power, eminent domain, an instrumental
power that enables government to take private property for public use
while executing another power or pursuing another end like building
a military base or a public road, but only if just compensation is paid
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to the owner from whom the property is taken. In the state of nature,
none of us had a right to take our neighbor’s property without his con-
sent, even if we did put it to a better or public use and paid him just
compensation. Known in the 17th and 18th centuries as the “despotic
power,” eminent domain is said often to be an “inherent” power of
government. From a consideration of first principles, however, to say
nothing of circularity, there are no inherent powers of government,
only powers delegated by the people as enumerated in a constitution.
How, then, can eminent domain be said to be legitimate if none of us
had such a power in the state of nature and thus had it to delegate?

In America, insofar as our limited consent can be said to justify a
power, there is, first, the language of the Constitution’s Fifth Amend-
ment, “nor shall private property be taken for public use without just
compensation,” which implicitly recognizes the power of eminent do-
main while explicitly recognizing the right of just compensation pur-
suant to its use. But second, economists justify eminent domain as
“Pareto superior,” which means that at least one party is made better
off by its use—here, the public, as evidenced by its willingness to
pay—and no one is made worse off because the owner gets just com-
pensation, meaning that the owner is indifferent as to whether he
keeps the property or gets the compensation. Thus, when so used,
because the property is worth more to the public than the cost of ob-
taining it, while the owner remains indifferent, eminent domain in-
creases net social welfare by moving property to a higher valued use:
one winner, us, and no losers.

Unfortunately, rarely in practice does the owner get just compensa-
tion. At best, the owner ordinarily gets market value, which is not just
compensation if his property is not up for sale, for that means that it is
worth more to the owner than the amount it would fetch if on the
market. Because it is a despotic power, eminent domain should be
used only when necessary, as when a holdout takes advantage of his
“monopoly” situation to demand exorbitant compensation for the last
parcel needed to complete a public road. Otherwise, just like with any
private party, government should bargain for the property it needs,
not use its power to get property “on the cheap.” For the same reason,
“public use” should be read narrowly, not as “public benefit,” which is
an open sesame for the promiscuous use of the power. Finally, when
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government provides the public with goods like lovely views or wild-
life habitat by restricting a property owner’s otherwise legitimate uses,
thus devaluing the property, eminent domain should apply to com-
pensate the owner for his losses, just like when the entire property is
taken.

Notice, then, that the Pareto superior rationale for eminent domain
is not unlike both the earlier risk-based rationale for creating govern-
ment and the constructive consent rationale for public goods. And
similar rationales come to the fore in many other cases, like oil and
gas extraction, for in each such case, faced with impediments to a
fully voluntary agreement—coordination problems, high transaction
costs, free riders, and holdouts, for which the “pure” libertarian the-
ory based on actual consent has no answer—an implicit equal com-
pensation or efficiency argument can be employed, showing no actual
loss for anyone (including the anarchist) and a net gain for all. Still, to
be morally legitimate, to overcome any absence of actual consent, the
compensation must be roughly equal for all and sufficient to warrant
the bargain. When invoking such an approach, we must be careful, of
course, for it can easily be extended to situations where individual
choice and responsibility should remain or where we are not all better
off. But when we all are better off, what rational person would not con-
sent to such an outcome? Here, in short, we have arguments based on
constructive consent that reasonably satisfy the Declaration’s consent

requirement.

The redistributive power

If the eminent domain power is less legitimate than the police power,
prima facie, the third great power of government, the nonegalitarian
redistributive power, is altogether illegitimate, yet today it describes
government’s main business—transferring property, including lib-
erty, from A to B. This power takes two forms: material and regula-
tory. Material redistribution is done through government’s power to
tax and spend. Regulatory redistribution is done by prohibiting some
from doing what they would otherwise have a right to do or requiring
them to do what they would otherwise have a right not to do, all for
the benefit of others. As such, regulatory redistribution is distinct
from the legitimate regulation that is needed to flesh out and enforce
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our rights, which is entailed by the police power. And unlike with em-
inent domain or the constructive consent cases, here there are no
roughly equal benefits for all. Rather, we get winners and losers.

Taxation is not illegitimate per se. Along lines discussed earlier, it
is part of the bargain we strike in the original position: We no longer
have to police our own rights; we pay government to do it for us
because we believe that on balance it is safer and more efficient than
trying to do it ourselves; so we tax ourselves to pay for the service,
absent which there would be no taxes—or service. Altogether differ-
ent is redistributive taxation, designed expressly to transfer funds
from A to B, to take from A and give to B. Yet even legitimate taxation
raises problems; for government, belonging to all of us, must treat us
all equally, a notoriously difficult principle to apply, even where there
are objective, quantifiable measures, as with taxation. A word or two
on this morally fraught subject will suffice.

A use tax might be a good place to start because it seems to satisfy
the equal treatment principle by tying the beneficiary of the public
service to the cost of providing it, at least in principle. Taxation for
law enforcement might be thought of as a kind of use tax. But to
respect our right to equal treatment by government, a use tax needs
to be carefully constructed and applied. Gasoline taxes, for example,
are meant to impose the costs of public roads proportionally on
those who use them, but people with electric vehicles often escape
the tax, and the funds collected are often redirected to public trans-
portation, so what starts out as a use tax can easily become redistribu-
tive taxation.

An equal head tax would satisfy equal treatment, but of course its
effects would be unequal due to the unequal distribution of individual
wealth; and the benefits received would be unequal due to unequal
individual circumstances. Should equality be a function of the tax
itself—$10 a head—or should we take its effect into account such that
a $10 tax on a person with assets of $100 and a $100 tax on a person
with assets of $1,000 satisfies equal treatment? Then too, should equal
treatment take causal and beneficial factors into account? Should
criminals who cause greater need for law enforcement pay more in
taxes, for example, or should those who need more protection because
they have more to lose from crime pay more? A flat income tax tends
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toward equality of effect but not equality per se because high earners
pay more. A graduated income tax satisfies neither; it simply takes ad-
vantage of the diminishing marginal value of increasing income and
wealth. Finally, a consumption tax, by affording more tax choices to
the taxpayer, might seem to satisfy equal treatment, but its regressive
effects suggest otherwise.

The conclusion to be drawn from this brief, inconclusive discussion—
which hasn’t even mentioned the many other forms of taxation, much less
the use of taxation for extraneous policy objectives—is straightforward:
Since it is nigh on impossible to construct a tax system that treats all
equally, we can ameliorate that problem only by demanding fewer
goods and services from government. Markets, including insurance
markets where companies are allowed to discriminate according to
actuarial risks, match buyers and sellers far more equitably and effi-
ciently than monopoly government ever could. Here too, then, the
moral principle of equal treatment by government should impel us to
do as little as necessary through government and as much as possible
in the private sector.

Yet the course of the past century has been mostly in the other di-
rection: ever more governmental goods and taxation not even pretend-
ing to be for such things but instead for straightforward redistribution.
When we include countless forms of regulatory redistribution—more
difficult to quantify but doubtless more extensive today than material
redistribution because it is done “off-budget” and hence less notice-
ably than taxation—we have a massive transfer society. And the trans-
fers are not executed efficiently through individual choices in free
markets but inefficiently by government planners, confident that they
can order our affairs better than we ourselves can, left to our own
devices.*

To be clear, I do not mean to be understood as arguing that once
we leave the state of nature and establish government, we are morally
prohibited from helping the unfortunate of various kinds through
public transfer programs. Rather, I am arguing, as a matter of princi-
ple, that we not do so in the name of “rights” or as “entitlements”
rather than, under the circumstances, from necessity, as a last resort,
with the burden of persuasion on those who would replace private
with public action; for treating public charity as a matter of right strips
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us of the moral discipline the theory of rights affords.*® Americans
have always been a generous people. We still are. For much of our his-
tory we did not rely for the most part on public charity. With the rise
of Progressivism, however, the push was on not simply to supplement
but to “crowd out” private charity, replacing it with public charity un-
dertaken by “professional” social workers. Alas, forcing people to “do
good” through government undermines the moral order by under-
mining the individual responsibility that underpins freedom. As
earlier noted, there is no virtue in forced beneficence.?®

But the modern welfare state is only partly about helping the un-
fortunate. Today, it reaches far beyond with countless middle-class,
upper-class, and corporate welfare schemes, privileges, and immuni-
ties that introduce perverse incentives not only against ending but
also for expanding and multiplying those programs. Indeed, many
such schemes are not even seen as “welfare.” To the extent that gov-
ernment controls or at least influences the nation’s monetary system,
for example, it can move interest rates to below the rate of inflation,
thus favoring both government borrowing and that of favored private
entities while transferring wealth from savers and creditors to debt-
ors, including the government itself. Taken together, all of this, of
course, is leading us increasingly toward insolvency while undermin-
ing our character. As history demonstrates—in fact, is demonstrating
today with our uncontrolled, unsustainable public debt—this cannot
end well.”

What are we to say, though, when it appears, as in modern democ-
racies, including our own, that large majorities sometimes willingly
support an ever-expanding state? Given that a minority does not, we
have here the classic problem of the tyranny of the majority, pitting
individual rights against majoritarian consent, the individual against
the collective—at bottom, the problem of political consent as a ground
for legitimacy, seeming to justify that tyranny. And this is not limited
to typical economic redistributive schemes involving retirement,
health care, education, labor unionization, and the like. Grounded in
their histories, many nations today, even democratic nations, still self-
identity, redistribute, or regulate to some extent along religious, racial,
ethnic, or other discriminatory lines. Are we to say that all of this is
morally illegitimate? Insofar as equal treatment is concerned, we are,

The Purpose and Limits of Government 37



although there may be some exceptions for clear historical or security
reasons, such as with the state of Israel.

When majoritarian democracy is privileged over individual liberty
other than for basic functions like line-drawing to flesh out our natu-
ral and moral rights or providing genuine public goods—that is, when
democracy is the presumption and liberty becomes its contingent
product—we have three basic models: one fully coercive, one less so,
one not so. The first illegitimate model compels all citizens to partici-
pate in the public program, sometimes restricting even religious
freedom—seen now in certain health care and antidiscrimination
contexts. The less illegitimate model makes participation in such pro-
grams voluntary, thus allowing for minority rights. Rarely, of course,
is that model entirely voluntary. Instead, one might be allowed to opt
out in favor of a private service, yet still be taxed for the public pro-
gram, as with public education. Best would be the third model, which
would allow individuals to opt out entirely from the program, includ-
ing from any tax or regulation pertaining to it, the better to be able to
afford (or to forgo) a private service.

In America today, we are well along a socialization continuum
running from limited to largely unlimited government—and many
are urging us to go even farther. No wonder we are so divided. That
raises a basic question: Who asked for all of these programs and the
accompanying taxation, regulation, and public debt? The short an-
swer is that too many of us have—believing, to be sure, the “free stuft”
promises of the politicians we have elected. Thus, many have lost
touch with the vision set forth in our Founding document, while
many more have never been exposed, given how civics is too often
taught today, to the idea that government exists not to solve our every
problem but to enable us, through the rule of law, to face the chal-
lenges of life by living lives of freedom and dignity. Democracy is not
an end in itself. Nor is it a legitimate means, certainly, for compelling
others to join in public projects they may want no part of. In fact, at
bottom, America is not really a democracy in the classic sense of that
idea. It is a constitutional republic, dedicated to securing for each of us
the blessings of liberty: “That to secure these Rights, Governments are
instituted among Men, deriving their just Powers from the Consent of
the Governed.”
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