12. Crime

Crime is a sarious problem in the United States. Each year about 1
person in 40 is the victim of a violent crime and 1 household in 7 is
subject to a burglary or theft. Of more concern, crime rates are much
higher in some communities than in others. Blacks and Hispanics are
especidly vulnerable to violent crime, and both violent and property crime
rates are unusudly high in the inner cties and other pockets of high
unemployment and poverty. The total number of most crimes is much
higher than that reported to police. And by any comparable measure, the
violent crime rate in the United States is much higher than in other high-
income countries.

The Case for Defederalization

For a number of reasons, the federa government should not do very
much about crime. Firgt, the Constitution providesexplicit federa authority
to punish only afew crimes (counterfeiting, piracies, and felonies on the
oceans, offenses againgt the law of nations; violation of rules established
for the armed forces; and treason), reserving generd police powers to the
dates. Most crime legidation by Congress, by extenson of the congtitu-
tiond principle, hasbeenlimitedto crimesagains or by federal employeesor
by crimind organizations operating in internationa or interstate commerce.

Second, state and locd governments have adequate incentives and
resources to address locd crime. More police or tougher sanctions in
Cdlifornia, for example, do not reduce the crime rate in New York.
Moreover, to the extent that criminds are mobile, states may have too
strong an incentive to spend on public safety—reducing the locd crime
rate at the expense of increasing the crime rate in other jurisdictions. In
the aggregate, contrary to the deceptiverationalefor much federal domestic
policy, the federal government has no more resources than are available
to the aggregate of the states. For the most part, moreover, the states with
the highest crime rates have a higher than average per capita income.

Third, crimeis 4ill a serious problem, but state and local governments
must be doing something right. Contrary to popular perceptions and most
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mediareports, the violent crime rate has been roughly steady for 20 years
and the property crime rate has declined sharply since 1980.

Fourth, the preferred mix of public safety activities and other measures
to reduce crime differs substantially among jurisdictions, reflecting the
preferences, composition, and distribution of the population. One Sze does
not fit al jurisdictions. Incressed federal funding and control would leed
to amix of policies different from that preferred by most loca voters.

Fifth, thereis surprisngly little evidence about what policies are effective
in reducing crime. In this casg, it is especdly important not to make the
same policy mistakes everywhere. Our federa system provides a continu-
ous natural policy experiment if the federal government stays out of the
way except to protect our basic rights. State and local governments make
their own policy mistakes, but the scope of their mistakes is inherently
limited, and the experiment with different polices provides a way of
learning more about what policies are effective. The most difficult disci-
pline for paliticians is to resst demands to do something about problems
of shared concern. For federd politicians, the best generd rule about crime
is, "When in doubt, do nothing."

First Step

Congress, in afrenzy of competitive machismo and with little regard
for the Congdtitution or common sense, recently passed another eection-
year crime bill. The Violent Crime Control and Law Enforcement Act of
1994 substantially broadened the scope of federal crimina law, increased
sentences for awide range of crimes, banned some semiautomatic rifles,
and authorized about $30 hillion of additiona spending for police, prisons,
and arange of exotic socid programs.

That act illustrates most of what is wrong with recent federal crime
Ieglslatlon

0 Some of the provisions are inconsstent with the Congtitution and with
the higtorical limits on the powers of the federal government. The act,
for example, establishes federal pendties for awide range of crimes
already subject to state law.

0 Some of the provisons are violations of civil liberties. For cases
involving sexua assault or child molestation, for example, the rules
of evidence are changed to permit evidence on the defendant’s prior
behavior.
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0 Some of theprovisions are counterproductive. Increasing the pendties
for less serious offenses, for example, reduces the incrementd pendty
on more serious offenses. The large high-crime dtates will receive a
gmdler share of the earmarked funds than their share of federal taxes.

0 The ban on some semiautomatic weapons is purdy symbolic (and
may also beunconstitutional). The banned weapons are not functionally
different from hundreds of 4ill legd rifles, the total of which are used
in a tiny share of crimes involving the use of a gun.

0 Mot of the socid programs financed by this act are likely to be worth
less than their cost and have no sgnificant effect on crime.

The Republican Contract with America pledges to amend the 1994 act
by reducing spending for the socid programs, increasing spending for
police and prisons, and strengthening the sentencing provisons. Such
actions may or may not be appropriate for specific states. There is no
cause for the federal government to mandate or subsidize such decisons
by dl dtates. The first step toward a congtitutionaly focused federa crime
policy would be to reped the Violent Crime Control and Law Enforcement
Act of 19%4.

Next Steps

The most important next steps would be to rever se some of the changes
in crimina law over the past few decades. Some of those changes have
been counterproductive, some have been inherently unjust, and some have
weakened the effectiveness of state crimind law.

The capacity of prisons and jails in the United States has more than
doubled in the past 15 years, we have the largest imprisonment program
in the history of a democratic government. For dl that, the average prison
systemis more than 15 percent overcrowded, prison violence has increased
sharply, the average time served for most violent crimes has declined,
and there are more than 2.5 million persons on probation and parole.

The primary reason for that combination of conditions is the rapid
increase in the number of people imprisoned for drug offenses. About 60
percent of federal prisoners are drug offenders, up from 22 percent in
1980. About one-third of new commitments to state prisons are drug
offenders, up from 7 percent in 1980. The average drug sentence more
than tripled in the past five years. '

The war on drugs has been counterproductive in reducing violent crime
and has had no dgnificant effect on drug use. However the larger issues
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of drug policy are sorted out, diminating the use of incarceration for
nonviolent drug offenses is the most effective way to open prison space
for violent offenders.

Two recent developmentsin federal crimina law have led to consider-
able abuse by the divil authorities. The Racketeer Influenced and Corrupt
Organizations Act was passed in 1970 to strengthen the authority of
government to prosecute interdate crimind organizations. Its primary
gpplication, however, has been in prosecuting white-collar professionas
for actions that would not be crimes if undertaken in only one state. The
use of RICO powers in civil offenses should be terminated.

A 1934 federd law permits police to saize asdts that are "tainted” by
asuspicion of crimind activity, evenif there is no conviction on acrimina
charge. Once the asts are saized, the owner bears the burden of proof
to recover them. Police areunusually proneto abusethat authority, because
their departments keep assats that are not returned to owners. Since 1984
federal agencies have netted $3.6 hillion in assets with about $1.7 hillion
in the pipdine, and state and loca police have probably seized as much.
Bills that would substantialy restrict the authority for civil forfeiture have
been introduced by Reps. Henry Hyde (R-I.) and John Conyers (D-
Mich.) and merit early attention.

For saverd decades, two court-initiated doctrines have limited the effec-
tiveness of crimind law. The exclusionary rule prohibits the introduction
of evidence obtained, even in good faith, without a warrant or in some
violaion of the conditions of the warrant. That rule contributes to enforce-
ment of the Fourth Amendment protection against unreasonable search
and saizures, but it has prevented the prosecution of many criminds, and
it is not an effective sanction on improper police behavior. Supporters of
the exclusonary rule assart that it is the only or the mogt effective means
of enforcing the Fourth Amendment. Critics would permit a good faith
exception combined with stronger sanctions for improper police behavior.

The habeas corpus rules have been interpreted to permit amost endless
gppedls of convictions for major offenses, often causing those convicted
to soend many years on death row. Whatever one's views on the death
penalty, this issue merits attention. ,

The House Republican contract endorses both a good faith exception
to the exclusionary rule and reform of the habeas corpus rules, neither of
which were included in the 1994 crime bill. There are important civil
liberties issues on each Sde of those two issues, but both issues are a
proper focus of a Congress concerned about reducing crime.
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Drug Prohibition

As noted above, stepped-up enforcement of our drug laws has been
responsible for much of the increase in the number of people imprisoned
as wdl| as the increasing congestion of our courts. More and more people—
from Baltimore mayor Kurt Schmoke to Milton Friedman and William F.
Buckley Jr—have argued that the policy of drug prohibition actudly
causes more crime than it prevents and is thus counterproductive.

The argument is dear: Millions of Americans want to use such drugs
as marijuana, cocaine, and heroin and continue to do so despite the legd
prohibition. Prohibition does not diminate drugs or drag use, but it does
make drugs 10 to 100 times more expensive than they would bein alegd
market. The higher price means that users often commit crimes to pay
for ahabit that would be easily affordable if drugs were legd. It has been
estimated that at least half the property crimes in mgjor cities are the result
of drug prohibition.

An even more frightening level of crime results from the smple fact
that participants in the drag trade have no peaceful way of settling disputes
between buyer and sdler or between rivd sdlers. A few years ago, as
the Washington, D.C., murder rate soared to unprecedented levels, police
esimated that 60 to 80 percent of the city's murders were prohibition
related. It is hard to imagine that we will ever see peaceful inner cities
until drag prohibition is repesled.

Drag abuse is a problem, for those involved in it and for their family
and friends. But it is better dedlt with as a medica than as a crimina
problem—*‘a problem for the surgeon generd, not the attorney generd,”
as Mayor Schmoke pults it. Prohibition does not stop drag use; rather, it
forces drag users to become part of a crimina subculture and causes them
to fear arrest if they seek treatment for their addiction.

The United States is a federal republic, and Congress should address
ending drag prohibition in away similar to the way it dedt with ending
the prohibition of acohol. The Twenty-Firs Amendment, which repedled
acohal prohibition, did not actualy legdize the sale of dcohoal; it smply
repedled the federa prohibition and returned to the severa Sates the
authority to set dcohol policy. States took the opportunity to design diverse
liquor policies that were in tune with the preferences of their citizens
After 1933 three states and hundreds of counties continued to practice
prohibition. Other states chose various forms of acohol legalization.

Congress should amend the Controlled Substances Act of 1970 to
eliminate the federa prohibition of psychoactives. Then the states could
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st their own policies with regard to currently illegd drugs. They would
do wdl to consider treating marijuana, cocaine, and heroin the way most
dates now treat doohol: 1t should be legd for licensed dores to sdl such
drugs to adults. Drug sdes to children, like acohol sdes to children,
should remain illegd. Driving under the influence of drugs should be
illegd. Such areform would take the astronomica profits out of the drug
busness and destroy the drug kingpins that terrorize parts of our cties
We would expect crime to drop even more dramatically than it did after
the reped of adoohal prohibition. Not only would there be less crime;
reform would aso free police to concentrate on robbery burglary, and
violent crime.

In short, as with crime in generd, the best thing the federal government
can do about drug-related crime is to dlow the states and communities
to make decisons about this very local problem.
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