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Capitalism and Rights:

An Essay toward Fine Tuning
the Moral Foundations of the Free Society

Roger Pilon

ABSTRACT. The moral foundations of the free society
are not epitomized by democratic decisions about costs
and benefits, as Michael Novak recently argued in The
American Vision: An Essay on the Future of Democratic
Capitalism. Nor is equality of opportunity, insured
through government measures that prohibit private
discrimination, a component of the liberty that charac-
terizes the free society, as Milton and Rose Friedman
recently argued in their Free To Choose. Rather, it is the
theory of rights — which is the theory of private property,
broadly understood — that underpins and epitomizes the
free society, justifying the capitalist economic order in
the process. For that theory describes our basic moral
and legal relationships, and shows as well that capitalism,
unlike socialism, is a fundamentally moral system.

I. Introduction: The force of moral ideas

While the whole of Western thought can be read
as concerned with the moral foundations of the
free society, it was not until the seventeenth and
eighteenth centuries and the rise of classical
liberalism that political and legal institutions
mature enough to secure that society in any far
reaching form were brought into being. Then it
was that church and state and market and state
were finally separated — not for the first time,
to be sure, and certainly not entirely, but at
least in an institutional form that has survived,
more or less, to the present. Then it was too that
the connection between thought and history was
clearly manifest: whether we look to the Glorious
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Revolution, to the French Revolution, or to our
own Revolution in America, we see the same
cluster of ideas leading the way — liberty and
property, enshrined in a doctrine of natural or
moral rights. Far from having evolved in any
mechanical or predetermined fashion, then, the
institutions of the free society were made to
evolve by the press of ideas — and in particular,
by the press of moral ideas.!

In the intervening years, of course, new ideas
have arisen, not least the idea that history is not
the outcome of thought but rather the predeter-
mined, if not preordained, product of economic
or material forces. This reductionist-mechanical
doctrine, set in motion most forcefully by Karl
Marx, purports to ‘justify’ the course of political
events simply by ‘explaining’ them as thus deter-
mined; it is a doctrine claiming to be rooted not
so much in ethics, then, as in ‘value-free’ science.?
While the final evidence on these complex causal
matters has yet to come in, if ever it does, it is
noteworthy at least that the predictions of this
‘science’ have in many instances been widely at
variance with the historical facts.> Moreover,
and more importantly, the theory itself is so
interlarded with the language and ideas of ethics
and its advocates have been so zealous to imple-
ment what by their own account should be in-
evitable as to cast the determinist part of the
doctrine in serious doubt. Indeed, a far more
plausible explanation for the spread of the marx-
ist political order in our own century — though
by no means the only explanation — would
point to its moral appeal, however deceptive
that appeal may be. In the end, that is, and
when the use of force is excepted, it seems that
it is ideas that move men — cogent ideas and
mistaken ideas alike.
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30 Roger Pilon

It is unfortunate that this power of ideas,
especially moral ideas, to determine events has
been so little understood by those who have
most profited from the institutions brought into
being by the thought of the seventeenth and
eighteenth centuries. Irefer to the men of affairs,
to the countless businessmen and even econo-
mists who have been content too often to leave
the defense of the free society to others — to
‘moralists’ or ‘humanists’, many of whom have
been anything but sympathetic to the capitalist
order that undergirds that society. And even
when they have taken up the task — against the
waves of criticism that have marked the social
thought of the twentieth century — these busi-
nessmen have frequently tried to make their case
on economic grounds alone. The free society
‘works’ better, they have argued; it has provided
a higher standard of living for more people than
any other system in history. Now I do not doubt
the truth of these claims — the evidence is all
about us.— and that to many they will be per-
suasive. But to the moral critic — especially the
critic who argues from egalitarianism, from the
view, for example, that individuals have rights
to equal shares of the wealth of the world and
hence to the private property that constitutes
the capitalist order — these arguments are
nothing. In the parlance of moral philosophy,
the businessman is resting his case on consequen-
tial grounds, and in particular on grounds of
utility. He is saying, by implication, that the
free society is just because of the consequences
it yields: in particular, it provides the greatest
good for the greatest number of people. Absent
any further arguments, however, he can easily
be understood as saying — and indeed he often
does say — that if the free society did not prod-
uce these results then it should be abandoned
(or if it did not do so in particular cases then in
those cases it should be abandoned). Moreover,
and more to the point, his argument leaves him
open to the more basic charge that his claims,
even if true, are irrelevant; they are irrelevant
because in his economic calculations individuals
get lost — they drop out of the utilitarian picture.
And the individual and his rights, after all, are
what the free society is all about, as a look at
our founding documents, and at the Declaration

of Independence in particular, will plainly attest.
(For the present let me leave open the crucial
question just what it is the individual has rights
to in the free society as implied in those docu-
ments. )

Clearly, then, in order to defend the free
society we have to look to more than economic
arguments alone. If critics of that society are
resting their case on moral grounds, the defense
must likewise spring from morality, a point that
only recently has come to be appreciated by the
business community. As suggested above, how-
ever, and as will become more clear as this essay
develops, it is important to get that defense
right, to not think, for example, that the moral
case is ultimately one of values — or, in the dem-
ocratic vein, one of ‘shared values’ — which col-
lapses quite easily into a matter of costs and
benefits and hence into a matter of economics.
Rather, the critics are right when they place
their emphasis upon a very different moral
notion, namely, a right, for it is our rights that
define our moral and legal relationships with
each other and with the state: rights and the
obligations correlative to them tell us and the
state what is prohibited, permitted, or required,
and hence what the boundaries of behavior are.
Those critics are wrong, however, in thinking
that we have the rights they often claim we
have, and in denying that we have the rights
they often claim we do not have. In sum, the
issues, at bottom, are indeed moral, not econom-
ic; but by no means does this imply that the
critics of capitalism, who have taken up the
moral case, have won the day, that they have
gotten that case right. On the contrary, they
have gotten the moral case very wrong, as we
will see below.

What I want to doin this essay, then, is sketch
more fully some of the issues I have thus far
only touched upon. More specifically, I want to
show how rights serve to underpin the free
society in general and the capitalist economic
order in particular. These are complex and
subtle matters, however, a full treatment of
which would take us into the deepest reaches of
moral and legal theory, and well beyond the
scope I am permitted here.* Accordingly, I want
to try to limit and focus the inquiry, which I
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will do by looking at two recent defenses of
the free society, each of which makes impor-
tant contributions, but both of which, I be-
lieve, contain fundamental misunderstandings.
The first of these is Professor Michael Novak’s
The American Vision: An Essay on the Future
of Democratic Capitalism, which was written
under a grant from the Exxon Corporation and
was published in 1978 by the American Enter-
prise Institute. In this essay Novak states expli-
citly and clearly that the case for the free society
must be made on moral grounds, but repeated-
ly he understands this to be a matter not of
rights but of costs and democratic decision —
which would take us very far indeed from the
real foundations of that society. The second
defense of the free society I want to look at has
just come from Milton and Rose Friedman. I
refer to their Free To Choose: A Personal State-
ment, published this year by Harcourt Brace
Jovanovich and intended to amplify the televi-
sion series that is currently running under that
title on the Public Broadcasting System. More
specifically, it is the Friedmans’ discussion in
Chapter 5, ‘Created Equal’, that will concern
me here. In this chapter they raise one of the
most important questions before the world
today, whether equality, the principal concern
of socialists, and liberty, the principal concern
of classical liberals, are consistent. They go on
to distinguish three senses of ‘equality’ — person-
al equality, equality of opportunity, and equal-
ity of outcome — arguing that only the first two
senses are consistent with liberty. I am afraid,
however, that they are mistaken here, that the
theory of rights that underpins the free society
will permit only the first sense of ‘equality’ —
or at best, will permit equality of opportunity
only as originally understood — however much
we may wish it were otherwise. (Indeed, this
part of my discussion is intended to encourage
us to focus upon those aspects of the free socie-
ty that may not be entirely pleasing to us, in
order not only to help us to get a better under-
standing of that society but to enable us to put
forth a better defense of it as well — better be-
cause more clearly understood.)

As the title suggests, then, this essay will not
be the final word on the subject it treats. Space

alone prohibits that. Rather, Iwant to try simply
to ‘fine tune’ some of the work that has gone
before. And 1 will move only ‘toward’ that task,
for there is so much more that needs to be done.

I1. The basic moral issue: Costs or rights?

It is a commonplace, at this point in the twen-
tieth century, that we live in a world of special-
ists. It is not so much that generalists are not
still to be found. It is rather that they are sel-
dom heard from — perhaps because seldom
turned to. When we seek the counsel of ‘author-
ities’ — a habit that comes naturally in an in-
creasingly complex world — we ipso facto ex-
clude the generalist. On the other hand, com-
plexity itself encourages the division of labor
and hence specialization. Thus are generalists
selected against — and found, indeed, to be a
diminishing species in the society. (I would like
to believe that the philosopher, at least, is the
last generalist; but here too — perhaps especial-
ly — the narrowing hand of specialization has
firmly set in.)

The issues before us, however, are quintessen-
tially those that call for the breadth of the
generalist. In fact, it is from considerations such
as these that Novak sets out to trace the Ameri-
can vision. He laments, for example, that “we do
not actually have a theory that expresses our
vision of the good and just society, ...no single
book one would willingly place in the hands of
a serious inquirer and say: ‘Here is our full
moral, political, and economic vision’”’®. In-
deed, he notes that it is awkward at least “that
we have no overarching vision to express, no
electrifying text to send into the worldwide
ideological battle in which we are engaged?’s.
And we have no such work, he continues, be-
cause of specialization. Our system is trinitarian:
‘It is, at once, an economic system, a political
system, and a cultural system””, the whole of
which such a text must capture. But our special-
ists — economists, political theorists, and human-
ists — too often get only a part of that whole. It
is Novak’s aim, then, to try to articulate the
whole, or at least the essence of the American
vision.
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To be sure, this is an ambitious undertaking,
too ambitious, undoubtedly, for the slim volume
he has given us. Nevertheless, Novak has pointed
clearly to the problem of emphasis — or mis-
emphasis — to which specialization gives rise. In
his own statement of the problem, however,
Novak himself appears not to have the emphasis
entirely right. He is arguing, it seems, that the
economist tends to our economic vision, the
political theorist to our political or legal vision,
and the humanist to our cultural or moral vision,
the last of which especially concerns him. In
large measure, of course, Novak has correctly
captured our intellectual division of labor. But
these separate aspects of our culture are none-
theless intimately connected. In particular, it
needs to be said that the moral threads itself
through each of these domains: certainly the
costs and benefits that concern the economist
are reflections of the values of the participants
in economic interactions; and just as clearly the
rights and obligations that constitute the political
and legal domain are matters of ethics, as are the
‘higher values’ that are often taken to constitute
the larger cultural sphere. While it is important
to recognize, however, that each of these aspects
of our society — the economic, the political, and
the cultural — is intimately connected to the
other two and that ethical considerations are
rooted in each domain, it is also important to
notice that these are quite different ethical
considerations, and that not all are on a par with
the rest. It is these subtleties that Novak seems
not to have appreciated, as we will see shortly.

In tracing out the moral foundations of the
free society, then, I will be trying to indicate
why it is that the classical theorists of that
society tended to emphasize the second of the
domains Novak has distinguished — the political
and legal. Stated generally for the moment, it
is not that this domain was supposed to be
separate or apart from ethics or morality, as is
often thought today, and as Novak’s taxonomy
seems to suggest; on the contrary, the political
and legal order in the free society was thought
precisely to reflect the moral order, or at least
that part of the moral order that is described by
our moral rights and obligations.® Those rights
and obligations, in turn, by describing our rela-

tionships with each other and with the state,
were thought to indicate how we might legiti-
mately pursue our various values — our economic
values, which constitute the first of Novak’s
domains, and our ‘higher values’ as these might
be thought to constitute the cultural domain. In
particular, the political and legal arrangements
reflected by those rights and obligations were
seen as characterizing the institutions of the free
society, as mentioned at the outset of this essay.
In an important sense, then, our moral rights
and obligations serve as the moral foundation
and the institutional framework of the free
society.

Let us see then how Novak’s discussion fails
to capture these important issues. He begins by
setting forth, quite nicely, the problem that
today confronts the free society — which he
designates by the name ‘democratic capitalism’
in order to capture its tripartite nature. That
problem is that democratic capitalism is seen,
as against the socialist alternative, as having no
moral vision. Most defenses of our system, he
points out, “spring from a base too narrow both
in the interests to which they appeal and in the
intellectual grounds on which they stand”®. By
stressing the economic aspects of democratic
capitalism — that it is efficient, and creates sub-
stantial and widespread wealth — these defenses
appeal to the selfish in us; and that sentiment,
when institutionalized, generates what to many
is “a pattern of shocking inequalities’’ 1. Despite
the manifest ideals of fraternity, cooperation,
and generosity in our society, “a suspicion re-
mains that the entire design is vaguely immoral;
that it yields too much to human selfishness;
that it encourages the worst in the human
breast”!’. And in the post-war era, in which
“[t]he field of conflict has moved into the
sphere of communications and ideas and sym-
bols”!2, these economic virtues of democratic
capitalism may not count for much. In such
a world, socialism, which views the human
struggle as essentially moral, which purports to
be ‘progressive’, stressing brotherhood over
selfish individualism, clearly has the upper hand.
For again, it is ideas, and moral ideas in particu-
lar, that move men.

Now a reply to these charges might begin by
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pointing out that socialism too is rooted in
selfish concerns. For the ‘duties’ of brotherhood
have correlative to them ‘rights’ of recipience,
and these rights are nothing but selfish claims to
the ‘beneficence’ of our brothers. Far from
being selfish claims to what is ours, then, which
is the moral foundation of capitalism, these
socialist ‘rights’ are selfish claims to what is not
ours — hardly, one would think, an appeal to
what is best in the human breast! Novak, how-
ever, does not take up this line of reply. Rather,
he develops an argument that is a curious and
often confused blend of ad hominem appeals,
democratic appeals, and consequentialist con-
siderations that point to costs.’® Let us look
more closely at that reply.

Over the past thirty years, Novak observes,
there has emerged in our society a powerful new
social class whose main business is not business,
the preoccupation of influential classes in times
past, but social change and self-aggrandizement.
This ‘new class’, whose power base lies in ‘the
knowledge industry’ and in the state, has be-
come extremely influential due both to its enor-
mous growth and to the emergence of national
media of communication perfectly suited to its
own needs and purposes.

[Wlhat distinguishes the left wing of the new class is
its hidden agenda of self-aggrandizement, its adversar-
ial posture against the central conceptions of our
political, economic, and cultural systems, and its at-
tempt to short-circuit the will of the majority... . The
new class, so defined, is the carrier of the new politics,
the new ideology, and the new morality.!?

In the realm of ideas and symbols, which is
where the ideological battles are now being
waged, the older business class has thus far been
no match for the new class, Novak concludes,
which is challenging not only the achievement of
the older class but its very moral standing — its
system, its character, and its credibility.

Against this onslaught, Novak argues, the
business community must take the offensive: it
must engage in open intellectual debate. To
begin, it must not allow its critics “to affect a
moral, high-minded, and public-spirited posture,
while seeming [itself] to be answering their

charges in the position of a defendant”!®. Ac-
cordingly, their “moral pretense needs to be
punctured”!®. For “[t]he new adversarial class
also has its interests, ambitions, strategies, and
tactics”!?. The various media, for example, are
Qucrative businesses’, with “‘a hidden interest in
the struggle between the new adversarial class
and the business class”®. Indeed, Novak
continues, the public is at least as suspicious of
the new class as of the old:

Just below the level of consciousness, waiting to be
elicited, is the perception that what is at stake is not
the interest of the public but a contest between two
powerful elites. Every step forward by the new ad-
versarial class has brought new costs, new taxes, new
laws, new rules. The adversarial class is statist. It can
easily become — it is already becoming — an oppressive
class whose intrusions upon personal liberties chafe
and anger, and whose costs to the public are already
outrunning its benefits.*®

In short, the public’s attention must be drawn
“to the many hidden interests of the new ad-
versarial class in its costly assault upon the
majority”’?°. And make no mistake about it:
“The issue is how much things cost — in money,
in productivity, in jobs, in growth”?!. Accord-
ingly, “[t]he corporate executive needs to raise
the issues of cost, and to appeal to the public to
decide”’??. There are two points to ‘“hammer
home’’: “Business is interested in keeping costs
down”; ‘“Public-interest advocates rank in the
top 10 percent of the population in income”?*.
Indeed, “[tlo change the structure of the game
the corporate executive needs to find the moral
weakness of the new class. The weakness is its
own affluence’”2%.

Now there is no question that Novak has put
his finger on some important issues here. This
‘new class’ does indeed affect a posture of self-
righteousness, and its programs are in fact costly
in many of the respects to which Novak has
pointed. At the same time, this whole line of
argument has serious difficulties. To begin, even
if affluence were a ‘moral weakness’ — which a
defender of capitalism can hardly argue — these
ad hominem appeals to populist prejudices have
no place in the debate, even as a matter of strat-
egy (where they could as well be counterproduc-
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tive as successful). The arguments of the critics
must stand or fall on their merits, not on the
basis of who puts them forth. Rather than
denigrate its critics, then, bringing them down,
in effect, to a mundane consideration of costs,
as Novak is urging, the business community
might better be advised to rise to their level and
beat them at the moral game. To do that, how-
ever, the businessman would have to understand
that game — better, certainly, than Novak, who
has come some distance from the moral concerns
with which he began. Indeed, when he remarks
that “[ilf the game concerns morality, the
moralists will win. If the game concerns costs,
the businessman will win”"?%, he appears to have
abandoned morality altogether! Yet he con-
tinues to speak of justifying “the ideals of demo-
cratic capitalism’2?6. All of which raises the
question just what Novak believes those ideals
to be — and, ultimately, just what those ideals in
fact are.

With respect to the first of these questions,
there are two points Novak seems to be pressing
— costs and majority opinion — neither of which,
I submit, will withstand scrutiny, but both of
which will help us to see what our ideals in fact
are. Consider the following passage:

Instead of announcing, “We’re in the business of
protecting the environment, too” the oil companies
should be telling the truth: “It costs money to
protect the environment. We know how to do that,
and we’re responsive to the will of the public. How
much extra are you willing to pay? We can all have a
lower-pollution environment, if we’re willing to pay
for it. There is only one final judge about whether to
pay more for it, and one source of dollars to pay for
it — the consumer. The consumer is the one who
pays. There is no other source of income. You are
the judge”?”.

Or again, on the same subject:

Without saying so, corporations should shift the
grounds of public discussion toward the costs attached
to new policies recommended by the new class.
“Every time you buy a gallon of gasoline, you are
paying N cents for pollution-control facilities in our
plants” 28,

Now if these are examples of appeals to ‘the

ideals of democratic capitalism’ then perhaps the
critics are right after all. What Novak is doing
here, clearly, is appealing simply to the pecuniary
interests of consumers — which are sentiments,
albeit rooted in values, at some remove from
what we ordinarily take to be the deeper issues
of morality. Still, as such, there is nothing wrong
with our pursuing those pecuniary interests;
indeed, the observation that men do so has
provided the springboard for economics since at
least Adam Smith. But Smith and most of the
other classical theorists of liberty were careful
always to point out that those interests must be
pursued without violating the rights of others.?®
And that proviso serves to constrain not only
the murderer and the mugger but the majority as
well. That a policy will reduce costs to the
majority, then, is no warrant for imposing it on
the minority when doing so would violate the
rights of that minority. It is here that we arrive
at one of the central tenets of the free society,
one of ‘the ideals of democratic capitalism’,
which the Founders — who feared the tyranny
of the majority no less than the tyranny of the
king — were judicious enough to bequeath to us,
whatever we have done with that tenet in the
interim. In recognizing those individual rights,
then, ‘judicial activism” may indeed “thwart
majority will in the political system”; but as
such it can hardly be seen, as Novak suggests,
as an attack upon “the moral bases of the
cultural system”3 _— not so long, that is, as
that system is rooted in principles of individual
rights, as ours clearly is.

A consideration of costs and majority opinion,
then, will hardly bring us to the moral founda-
tions of the free society. Those foundations con-
cern the integrity of the individual, as described
by the theory of moral rights. Whether we look
to the common law tradition we inherited from
England, which was long held to be rooted in
principles of reason, or to our own founding
documents, which themselves were thought to
reflect the natural law and hence the rule of
reason,®! we discover that we have rights, at
bottom, to be free in our persons and property:
this entails rights to be left alone, ot, if not, to
be made whole again by those who have inter-
fered with us; rights to do whatever does not
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interfere with others; and rights to associate
with others for whatever purpose, provided only
that those others consent.’? These are the prin-
ciples that will justify (or disjustify) the various
activities of the businessman, not a considera-
tion of mere costs, as determined by some
majority vote.33 For unless his critics can show
that his activities violate some right, the business-
man has a perfect right to perform those activi-
ties.

Now in fairness to Novak, he may have been
misled by the kinds of examples he chose to
fasten upon. For an appeal to costs and demo-
cratic decision is appropriate in at least some
environmental cases (the whole of which are still
a small and in principle a difficult set of cases).®
But even here Novak’s discussion is simply not
subtle enough to give guidance to the business-
man, for it makes no distinctions between kinds
of cases. Consider, for example, the case of auto-
emission standards: here we have a paradigmatic
public domain example in which those standards
are appropriately determined by some public,
cost-benefit decision procedure. By no means,
however, are all environmental cases of this kind
— to be handled as suggested in the first of the
two passages cited immediately above. In fact, in
the second of those passages we have a case that
appears to involve not a pure public domain but
the private property rights of particular individ-
uals.3 Here, again, reducing the cost of gasoline
to consumers generally will not justify re-
moving pollution-control facilities on gasoline
plants, thereby polluting the adjacent home or
property owners; for they have rights against
being thus polluted, and the plant owners have
obligations not to pollute upon them. (Neverthe-
less, even in these cases a public line is called for,
which will serve to determine in general when a
nuisance amounts to a right violation.) In still
other cases closely related to these, however,
such as the current automobile air-bag contro-
versy, costs and democratic opinion have no
place at all. For each of us has a right to live as
dangerously or as cautiously as he pleases —
provided he doesn’t violate the rights of others
by doing so — and hence to (not) buy, if he can
and is willing to pay for it, or (not) offer for sale
whatever he chooses toward that end. The air-

bag question is not, that is, a matter for public
decision at all.

When we move out into the broad range of
cases, however, cases involving the businessman’s
right to buy and sell, to produce and price as he
chooses, to contract as he will, to hire and fire,
to relocate his plant, and on and on, including
even his right simply to be in business, we are
quite out of the domain of legitimate public
decision-making. Yet in appealing generally to
the democratic device, Novak undermines these
rights and indeed the free society itself, as has
been recognized since at least Plato and Aristotle.
For the businessman is likely always to be in the
minority. If the majority, in the name of reducing
its costs, chooses to limit his freedom — indeed,
to put him in its service — what grounds has
Novak given him on which to appeal? On the
contrary, by giving the majority control over
what rightly belongs to the businessman, Novak
has permitted the public to use the businessman
for its purposes; in effect, he has made public
what otherwise is private and thus has under-
mined private property itself, which is nothing
less than the material foundation of the free
society.?® For the private domain just is the free
domain, in which individuals control their own
affairs, free from the interference of both their
fellow men and of government.?’

II1. Old rights and new

Moral ideas do underpin the free society, then;
in particular, the idea that individuals have rights
to be free in their persons and property, as out-
lined briefly above. To be sure, rights are selfish
claims, claims to what rightly belongs to us. But
that hardly makes of them immoral or even
amoral claims. On one hand, they are not claims
to what is not ours, to what belongs to others —
as would be entailed by a pure pursuit of pecu-
niary interests that disregarded the rights of
others. On the other hand, rights are claims to
be left alone, to not be forced to give to others
what is rightly ours (though rights permit us to
give to others, if that is what we choose).*® Plain-
ly, it is this second aspect of rights that has
come in for so much criticism in the twentieth
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century. And yet, as was adumbrated earlier, to
argue that there is no right to be left thus alone
is tantamount to undermining the first aspect of
rights as well and hence to undermining rights
altogether. For if we can be forced to give to
others what is rightly ours — our property
in the narrow sense, or our property in our
person or our labor® — then to that degree,
others may pursue their pecuniary interests
quite in disregard of what is ours. Indeed,
‘ours’, ‘theirs’, and the whole institution of
property — and of our separate, private
beings — breaks down.

In this century, of course, this is precisely
what has been happening — gradually in the ‘free
societies’, suddenly in the communist countries.
And this has happened, frequently, in the name
of ‘rights’ — ‘new rights’: ‘welfare rights’, ‘social
and economic rights’, ‘socialist rights’*®. How-
ever characterized, these new rights come down
to the same thing: they are claims to what does
not, in the traditional or ordinary sense, belong
to us. To be sure, these claims are never put
quite that way; on the contrary, they too are
couched in the language of property — or better,
entitlement — thus paying obeisance, by implica-
tion, to the theory by which our traditional
rights are justified. We are ‘entitled’, it is said,
to an education, or to a minimum income, or to
health care, or indeed, to “periodic holidays
with pay”’*!. Never mind that these goods are
not ‘ours’ in any ordinary sense of that idea,
much less that they can become ours only by
taking from others what is not ours. Caught up
in the greed that is socialization, these embar-
rassments count for little.

Our traditional rights, as just mentioned, are
rooted in a theory of entitlement, which is their
justificatory foundation — the foundation of
capitalism and of the free society generally. That
theory, conforming closely to language itself,
characterizes the world in terms of holdings, and
then explains how those holdings arise or come
to be attached to particular persons or institu-
tions, either legitimately or illegitimately.*? To
be legitimately held or owned, a thing must have
been acquired without violating the rights of
others. Individuals acquire title to their persons
and labor, for example, by a certain ‘natural

necessity’, as it were. With the more ordinary
kinds of holdings, something might have been
taken from the state of nature, in which it was
unheld;® more likely, it might have been
acquired from someone else who held it legiti-
mately, either in exchange for something else or
as a gift; or it might have been acquired from
someone else or his agent in rectification for
some past wrong by that other.*® Thus, in gener-
al, do holdings and rights to the exclusive posses-
sion and use of those holdings arise legitimately.
Things are held illegitimately when they are
taken by force or fraud from those who hold
them legitimately — that is, when they are taken
without the voluntary consent of those who
rightly hold them.* When what is ours has been
taken without our consent, our basic right to
be free in our person and property has been vio-
lated.

By contrast, the ‘entitlement’ of which ad-
vocates of the new rights speak has nothing to
do with the integrity of individuals or with what
individuals have done for themselves or what
others have done for or to them. Indeed, these
various doings — which are the stuff of ordinary
human existence — count for little or nothing
in this tale of entitlements. Instead, we are en-
titled to things, it is said, simply because we
need or even want those things. Never mind the
problem of scarcity — that there never are
enough things to go around to satisfy all of our
needs, much less all of our wants. Never mind
too that scarcity means that satisfying one man’s
needs or wants, if possible, will frustrate the
same ‘entitlements’ of another man, and hence
that ‘rights’ such as these, even with perfectly
egalitarian distribution, can never be respected
as can our traditional rights. Never mind all the
practical and political problems of distribution
and endless redistribution, or the disparity
between distributors and distributees, or indeed
between contributors and contributees. (Socialist
justice does not require supply side egalitarian-
ism!) Never mind finally that the gap between
‘need’ or ‘want’ and ‘is entitled to’ is yawning by
contrast with the gap between “freely acquires’
and ‘s entitled to’*. For there are enough people
in the world who believe in ‘something for noth-
ing’ and enough demagogues and despots who
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know this and know how to wrap that sentiment
in the trappings of 4ustice’ to have made this
new theory of entitlements a powerful force of
destruction, destroying not only whole societies
but, as Orwell predicted, the very language that
enables us to communicate.

But it is not the gullible alone who are misled
by the new ethics. None of us, in fact, is immune
entirely from the subtle changes in language and
thought it gradually brings about (which is why
we constantly have to plumb the depths of our
ideas, ferreting out anomalies, inconsistencies,
and plain untruths). I want now, in fact, to turn
to the treatment of ‘equality’ that has just been
put forth by the Friedmans, who can hardly be
thought. to be in the other camp, but who none-
theless seem to have been misled, as easily they
might, by the idea of ‘equality of opportunity’.
As suggested at the outset, I will argue that this
is an issue on which defenders of the free society
must simply ‘bite the bullet’; for much as we
might wish it were otherwise, there is no right to
equal opportunity, at least as that ‘right’ is
coming increasingly to be understood. Yet
trying to make such a right exist, through positive
law, will do substantial damage to our other
rights and hence to the free society itself. Let us
look more closely, then, at the subtle shifts of
which I speak.

As stated earlier, the question that centrally
concerns the Friedmans in this part of their
book is whether liberty and equality are con-
sistent one with the other, or whether they
conflict. Toward answering that question they
distinguish three senses of ‘equality’ — personal
equality, equality of opportunity, and equality
of outcome — only the last of which, they con-
clude, is inconsistent with liberty (and hence,
they argue, ought not to be pursued through
government). When he wrote that “all men are
created equal”, the Friedmans say, Jefferson
did not mean these words to be taken literally;
rather, he and the rest of the Founders meant
that all men were equal in the sense that all were
“endowed by their Creator with certain unalien-
able rights”. Men are thus “‘equal before God”.

Each person is precious in and of himself. He has un-
alienable rights, rights that no one else is entitled to

invade. He is entitled to serve his own purposes and
not to be treated simply as an instrument to promote
someone else’s purposes. ‘Liberty’ is part of the defini-
tion of equality, not in conflict with it.... Their dif-
ferent values, their different tastes, their different
capacities will lead [men] to want to lead very differ-
ent lives. Personal equality requires respect for their
right to do so, not the imposition on them of some-
one else’s values or judgment.‘”

After the Civil War, however, “emphasis shifted,
in intellectual discussion and in government and
private policy, to a different concept — equality
of opportunity”*®. Here again, literal equality of
opportunity — which would have to take into
account in particular all the contingencies of
birth and fortune — is not what is meant, the
Friedmans argue. Rather equality of opportunity
means that

[nJo arbitrary obstacles should prevent people from
achieving those positions for which their talents fit
them and which their values lead them to seek. Not
birth, nationality, color, religion, sex, nor any other
irrelevant characteristic should determine the oppor-
tunities that are open to a person — only his abilities.

On this interpretation, equality of opportunity simply
spells out in more detail the meaning of personal
equality, of equality before the law... .

Equality of opportunity, like personal equality, is not
inconsistent with liberty; on the contrary, it is an
essential component of liberty. If some people are
denied access to particular positions in life for which
they are qualified simply because of their ethnic
background, color, or religion, that is an interference
with their right to ‘Life, Liberty, and the pursuit of
Happiness’”.

In the twentieth century, however, there has
arisen “‘a very different concept of equality”*?,
equality of outcome. “Everyone should have the
same level of living or of income, should finish
the race at the same time”%!. Once again, the
Friedmans continue, ‘equal’ here is not to be
understood literally as ‘identical’. Rather, the
goal is “fairness’, “a much vaguer notion — in-
deed, one that it is difficult, if not impossible,
to define precisely”®2. For * ‘fairness’, like
‘needs’, is in the eye of the beholder”®3. Al-
though they never explicate the point clearly,
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the Friedmans conclude that “there is a fun-
damental conflict between the ideal of “fair
shares’, ...and the ideal of personal liberty”54,
Accordingly, “[dovernment measures that pro-
mote personal equality or equality of oppor-
tunity enhance liberty; government measures
to achieve “fair shares’ for all reduce liberty’’s5.
In claiming that equality of outcome is incon-
sistent with liberty or with the original sense of
equality, the Friedmans are perfectly correct,
of course, though one would like to have seen
the point more clearly developed. Had they
done that, in fact, they might have discovered
the difficulties in their argument for equality of
opportunity as well. For the ideal of fair shares
conflicts with the original ideal of personal
equality simply because it conflicts with our
equal personal rights. If indeed every man “‘s
entitled to serve his own purposes and not to be
treated simply as an instrument to promote
someone else’s purposes’®, then taking from
some in order to give ‘fair shares’ to others
amounts to nothing less than using the people
from whom the shares are taken: it is to treat
them as instruments to promote someone else’s
purposes, and hence to violate their rights — in
particular, their right to lead their own lives free
from the interference of others. But this same
argument applies, mutatis mutandis, to the argu-
ment for equality of opportunity. For the right
to be free — that is, the right to be left alone —
is the right to use your person and possessions
for whatever purposes you choose (to not suffer
“the imposition...of someone else’s values or
judgment”s7) provided you do not violate the
equal rights of others to do the same; thus it is
the right to associate or not to associate with
others for whatever reasons you choose provided
only that those others agree to the terms of asso-
ciation. The starting point, then, is one of
privacy; we begin with our separate existences,
we respect that privacy, and we come together
only on terms that are mutually agreeable, what-
ever our respective reasons for doing so — or
indeed, for not doing so. Our reasons for asso-
ciating or not associating with someone, that is,
are altogether irrelevant to the rights in the
matter.>® Putting the point as straightforwardly
as possible, if we have a right to not associate at

all, then we have a right to not associate for any
particular reason, even if that reason amounts to
an ‘arbitrary obstacle’ to the other person’s asso-
ciating with us. Now whether those obstacles the
Friedmans cite are indeed ‘arbitrary’ is every bit
as problematic as the ‘fairness’ and ‘needs’ they
rightly criticize in the case of equality of out-
come.® But however ‘objective’ (or indeed
lengthy) we make the list of proscribed reasons
for discriminating, and however impossible the
issues of proof accordingly become,* the objec-
tivity of those criteria is not the point. The
point, rather, is much more fundamental. It is
the same point the Friedmans correctly cite in
the case of personal equality, namely, that in-
dividuals cannot be used as instruments to pro-
mote the purposes of others. Forcing someone
to associate with another — especially when his
reasons for not wanting to associate are likely
to be far more complex than can be captured in
any list of proscribed reasons — is nothing less
than using that person to promote the purposes
of the other. Far then from ‘interfering’ with
those with whom they refuse to associate, as
the Friedmans would have it, those who would
thus refuse are themselves interfered with when
they are nevertheless forced into association, as
is required today by an almost endless set of
government requirements to that effect.®! In
sum, the Friedmans have assumed there is some
right against discrimination, which would
amount to a right to associate quite apart from
the consent of others (or except when discrim-
inated against for the ‘right’ reasons), when in
fact there is only a right not to associate and a
right to associate provided the other associates
consent — a consent having nothing to do with
the reasons behind it.%2

Now it is curious that the Friedmans should
have gotten this idea wrong, especially since
they go on, in their discussion of equality of
opportunity, to say that “[e]veryone was to be
free to go into any business, follow any occupa-
tion, buy any property, subject only to the
agreement of the other parties to the transac-
tion”%. (Emphasis added) Indeed, this is the
original idea of ‘equality of opportunity’, which
is equivalent, however, to equality before the
law — assuming that the law reflects or encodes
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the basic theory of rights.®* For there is nothing
in the statement just cited about disagreeing to
the transaction (and hence not associating) for
the ‘wrong’ reasons, as is clearly spelled out in
the earlier passage.®® It may be, however, that
the Friedmans got this issue wrong because they
do not really have a clear conception of the con-
nection between government measures and
individual liberty, as captured in their remark,
“Government measures that promote personal
equality or equality of opportunity enhance
liberty; government measures to achieve ‘fair
shares’ for all reduce liberty”’ . In truth, all
government measures reduce liberty for some,
while enhancing it for others (even if the class of
these others is limited, as it sometimes is, to
the goverment officials themselves). The crimi-
nal law, after all, reduces the liberty of would-be
criminals while promoting the liberty of the rest
of us, just as measures to achieve ‘fair shares’
reduce the liberty of those from whom the
shares are taken while promoting the liberty of
those to whom they are given. (I speak here of
‘shortrun’ liberty, of course.) The basic ques-
tion, then, is not whether government measures
reduce or promote liberty but what justifies any
proposed measure. A measure that promotes
personal equality — or equal rights, as outlined
here — is justified because the individuals whose
liberty is restricted by such a measure have no
right to do what the measure prohibits. Measures
aimed at promoting ‘equal opportunity’ or ‘fair
shares’, however, are not justified because indi-
viduals have a perfect right to the liberty these
measures restrict. Far from promoting rights,
then, such measures would violate rights and
hence would be inconsistent with a free society.

In none of this, of course, have I argued that
individuals ought to discriminate on the bases
the Friedmans have listed, that they ought to
refuse to associate with others on the basis of
such ‘arbitrary reasons’; nor do I mean to be
understood as having so argued. I have simply
tried to show that we have a right to thus dis-
criminate, even though it may not be ‘good’
to do so, and even though we ‘ought not’ to
do 50.97 1t is in cases like this, in fact, that we
see clearly the difference between rights and
values. To paraphrase Patrick Henry, there is all

the difference in the world between defending
the right to speak and defending the speech that
flows from the exercise of that right, between
defending the right to freedom of religion and
defending the religious practices permitted by
that right. These are points that today are too
little understood or appreciated. Indeed, we
have come in this century to think that law
should promote ‘the good’ — which of course is
never more than someone’s or some group’s con-
ception of ‘the good’ — when in fact the original
understanding, as set forth by the Founders, was
nothing like that at all. Laws and governments
were instituted to protect our rights, to provide
a minimum but basic framework within which
each of us might pursue his own conception of
the good. Rights leave us free to do that, which
means that we are also free to pursue what many,
even a majority, might think is not very good at
all. This ‘abuse’ of rights, as it is sometimes
characterized, is not to be confused with the
violation of rights (of others); rather, it is simply
the ‘bad’ that is the other side of the ‘good’ that
comes with respecting rights — and indeed it is
the mark of every free society. Only when we
appreciate these subtleties, when we understand
that legitimate law is not an instrument for im-
posing our conception of the good on others,
will we be able to defend the free society in all
of its richness.

IV. Conclusion

In this article, then, I have tried to show that
the free, capitalist society, far from being basical-
ly immoral, is grounded in fundamental ethical
principles, principles of individual moral rights.
These rights, in turn, are reflections of our in-
dividuality, which is to say our freedom from
each other, and are themselves rooted in the
material or property foundations of that individ-
ual freedom, which are the foundations of the
capitalist economic order. Our rights do not
describe the whole of ethics. But when reflected
in our basic law they do permit and indeed en-
courage us to come together as free individuals,
and to pursue, alone or together, the higher
values that have ever been the mark of the free
society.
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