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Executive Summary
Sen. John McCain (R-Ariz.) plans to revive his
free airtime bill for the 108th Congress. The proposed law forces broadcasters to cover political
campaigns and to subsidize advertising for candidates. Normally such legal restraints on editorial discretion would run up against First
Amendment protections for the media.
Advocates of “free” airtime argue that the
courts have long recognized that similar regulations on the media may pass constitutional
scrutiny. Broadcasters do not actually own their
slice of the spectrum but rather lease it from the
federal government. The government has traditionally imposed “public interest” obligations on
broadcasters in exchange for the original license.
The free airtime requirements are seen as an
additional “public interest” mandate.

The legal justifications offered for free airtime
should not be accepted. Scarcity no longer marks
broadcasting in the United States. Free airtime is
not a price paid for use of the spectrum. The government does not own the spectrum. It does not
regulate the content of newspapers because they
use sidewalks to deliver their product. The broadcasters have created almost all the value of the
licenses since 1927. Free airtime is less a payback for
using the spectrum than an open-ended effort by
Congress to extract favors from the broadcasting
industry. Free airtime also places an unconstitutional condition on receiving a broadcasting
license. The proposal transfers the burden of funding campaigns from supporters of candidates to
commercial broadcasters, an unconstitutional
transfer of wealth under the Fifth Amendment.
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to federal elections to “candidate-centered” or
“issue-centered” programming, defined to
exclude paid political advertising. At least one
of those hours must be in an expanded prime
time, and none can be “night owl” broadcasts
between midnight and 6:00 A.M.10 Second, the
act establishes a complicated voucher program,
in the aggregate initial amount of $750 million
for each two-year election cycle, under which
federal candidates and national committees of
qualifying political parties (on behalf of federal,
state, or local candidates) would be given
vouchers to purchase broadcast time for political ads.11 Broadcasters would have to accept
those vouchers as payment; they could then
redeem them at face value. Commercial broadcasters would have to finance the voucher system through an annually assessed “spectrum
use fee” of between one-half and 1 percent of a
station’s gross revenues.12 Finally, the proposed
legislation would tighten the requirements of
the current 47 U.S.C. § 315(b) to widen the circumstances under which broadcasters must
charge political candidates only the lowest unit
rate for advertising time.13
Overall, McCain’s bill proposes to shift
much of the cost of political campaigning,
especially on television, from candidates and
their supporters to broadcasters simply
because the latter own and control an effective medium of mass communication. The
details could vary and are not as important as
the principles at stake. Put simply, requiring
broadcasters to carry campaign-related content and finance content- and speaker-specific airtime cannot survive modern First
Amendment scrutiny. Such a scheme also
well may constitute a “taking” requiring just
compensation under the Fifth Amendment.

Introduction
The other shoe of campaign finance reform
is dropping.1 Sen. John McCain (R-Ariz.) is
again taking the lead by sponsoring legislation
requiring radio and television broadcasters to
provide free airtime to political candidates in
furtherance of their campaigns.2 In fact, such
airtime would not be free; we would pay a high
price in one of our most precious currencies,
freedom of the press.
Proponents of campaign finance reform
have long sought to mandate some form of free
airtime for candidates.3 Five years ago President
Clinton established the President’s Advisory
Committee on Public Interest Obligations of
Digital Television Broadcasters (popularly
known as the Gore Commission) to deal in particular with the burgeoning costs of television
advertising time for political candidates.4 The
president expected this body to recommend,
and the Federal Communi-cations Commission then to implement, a program for government-mandated free television airtime for candidates for political office.5 The Gore
Commission, a “Noah’s Ark” of representatives
of special interests,6 was not able to agree on any
mandate, and some of its members had to settle for a statement urging broadcasters to do a
better job of covering political campaigns.7
Yet the initiative behind the Gore
Commission lives on. In June 2002 McCain
publicly thanked political scientist Norman
Ornstein, the cochair of the Gore Commission,
and journalist Paul Taylor, head of the Alliance
for Better Campaigns, for developing the core of
the senator’s current proposal.8 The following
October McCain introduced S. 3124, the
Political Campaign Broadcast Activity Improvements Act, to implement the proposal. He no
doubt will reintroduce such legislation in the
108th Congress where he chairs the Senate
Committee on Commerce, Science and
Transportation to which S. 3124 was referred.9
Senator McCain’s bill has three main components. First, it explicitly regulates program
content by requiring broadcasters to devote at
least two hours per week in the period just prior

Practical Issues
Broadcasters are not necessarily doing a
good job of covering political campaigns, and
their shortcomings attract appropriate criticism. Paul Taylor and the Alliance for Better
Campaigns contribute positively to public discourse by cataloguing the deficiencies of
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and how? Why not instead have taxpayers subsidize the mailing to all registered voters of candidates’ position papers on the major issues in
their campaigns? Alternatively, we could subsidize such position papers carried as paid inserts
in major daily newspapers. Such written statements would have far greater potential for conveying meaningful information, especially if
supplemented by “dueling” position statements continuously released during a campaign on opposing candidates’ websites.
Indeed, those websites are perhaps the best
source for educating oneself about, and even
interacting with, a candidate.20
If the complaint is that most people will
ignore such messages in other media, that’s
most unfortunate. The ultimate answer might
be a better educated populace. But people have
a right to ignore speech no matter how valuable
others deem it to be.21 Why force broadcasters
to subsidize candidates bombarding listeners
and viewers with images and slogans they
would rather avoid, and often do avoid?
Finally, why should we give preference to
major political parties with grants of vouchers?22 If anything, it seems that fringe candidates and parties most need and deserve
assistance in getting their messages to the
voters, at least from the standpoint of the
First Amendment interest in diversity of
political thought and ideas. Broader subsidies, however, might mandate support for
some rather unpopular or objectionable
ideas.23 But why is that any different from
requiring support for the Republican or
Democratic Party? There may be some political science theory behind the effort to
strengthen the major political parties at the
federal and state levels through vouchers, but
broadcasters should not be made unwilling
participants in this social science experiment.

broadcasters and demanding better performance.14 When citizens expose, embarrass,
and entreat, we may all applaud their efforts.
When interest groups and senators seek
to use the heavy hand of government regulation of the press, however, they enter constitutionally forbidden territory. In the long
run government regulation can hardly outperform the marketplace and institutional
forces in improving how the press operates.
As the Supreme Court once sagely observed,
“A responsible press is an undoubtedly desirable goal, but press responsibility is not mandated by the Constitution and like many
other virtues it cannot be legislated.”15
The proposals for free airtime raise many
practical questions that relate directly to the
government’s heavy burden to sustain the constitutionality of free airtime.16 First, why focus
on broadcast coverage of political campaigns?
Proponents say the broadcast media are the
major source of news and information, including information about political campaigns, for
most of the American people.17 They also argue
that campaign ads on television drive up the
cost of campaigns, causing a host of allegedly
deleterious side effects. Technological changes,
however, are undermining both arguments.
The proposals for free airtime are peaking just
as the influence of broadcast television on political campaigns is rapidly declining because of
the advent of new, proliferating electronic
media and digital devices.18
But additional questions remain. What is
the great value of television campaign ads that
we should want to encourage them? Do they
really inform and educate voters and foster
deliberative democracy? Do we need more 30and 60-second political ads that candidates
might choose to run if such ads were available
free of charge and that, with increasing frequency, may be “zapped” along with other commercials by proliferating technological
devices?19 Just what is the candidate- and issuecentered discourse the proposals call for?
Assuming, as is unlikely, that those can be adequately defined, why is this the favored form of
campaign speech? And who will monitor compliance with such amorphous requirements,

Constitutional Issues
The First Amendment
Those practical problems are less important than the constitutional questions raised
by the “free airtime” proposal. Under the
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speech as they explicitly favor a very particular category of speech and of speakers.27 The
proposals try to foster speech by political
candidates, or programming about political
candidates, focusing directly on their political campaigns.28 As content-based regulations, the proposals should be subject to the
demanding requirements of strict scrutiny,
with the government bearing the significant
burden of demonstrating that they serve a
compelling state interest and are narrowly
tailored using the least speech-restrictive
means to achieve that interest.29
But, the argument goes, while the proposals
favor candidate speech they burden only the
speech interests of broadcasters, infringing on
their editorial discretion, and broadcasters, we all
know, enjoy substantially reduced First
Amendment protection. That is the teaching of
Red Lionand the scarcity rationale for government
regulation of broadcasting the Supreme Court
sanctioned in that 1969 case when broadcasting
was the only electronic medium of mass communication.30 The Court asserted that physical
scarcity was the unique, distinguishing characteristic of broadcasting that allowed it to be regulated in ways that could not be tolerated under the
First Amendment for other media. But the scarcity rationale always has been a highly dubious
notion both empirically and in theory.31 In particular, critics have raised three fundamental
objections concerning

Constitution, “We the People,” not just
broadcasters or other media players, are guaranteed the benefits of a free press, not a press
regulated by the government to achieve some
currently fashionable view of the good. So I
begin with a premise that should be largely
uncontested: if mandates for free coverage of
political campaigns were proposed for the
print media (newspapers), they would be
stillborn as a flagrant violation of the First
Amendment. The Supreme Court’s Miami
Herald decision in essence so holds, and
Miami Herald is good law in both senses of
that term.24 As the Court has phrased it
recently, the law “is not free to interfere with
speech for no better reason than promoting
an approved message or discouraging a disfavored one, however enlightened either purpose may strike the government.”25 If free
time, or space, for political candidates would
be a total nonstarter applied to newspapers,
why should the situation be any different for
broadcasting?
The superficial answer is that broadcasting is different and that this difference is of
significant constitutional moment. There is
much truth to that, at least as a historical
matter. The Radio Act of 1927 started us
down an ultimately misguided path of government licensing of the broadcast media
coupled with comprehensive regulation of
the new media—a system anathema in this
country for newspapers but generally upheld
for broadcasting by the Supreme Court
decades ago.26 And this is where many people, including those favoring free time for
candidates, would like to leave matters. But
the world has changed. The world of the
mass media marketplace has been revolutionized by technological developments and
the digital/computer age; the world of First
Amendment jurisprudence has similarly progressed.

• whether such scarcity exists empirically;
• why the asserted scarcity, even if actual
and physical in nature, should be a
predicate for regulation since scarcity
in some form is the basic economic fact
of life, affecting all media and as such
cannot justify selective regulation; and
• how does a specific form of scarcity
that broadcasters may suffer justify
each particular aspect of regulation,
especially those aspects that are content based?

The Death of Scarcity and the Need for
Strict Scrutiny
What standard of judicial review should
be applied to the free airtime proposals?
They clearly are content-based regulations of

Scarcity now can have no further talismanic
significance given the ongoing explosion of
new forms of electronic media and new sources
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den to do so clearly lies on the state;37 the
strong presumption must be that broadcasters, like all other members of the press, are
protected by the First Amendment from such
government regulation.
Moreover, whatever rationale or rationales the government now advances to support the free airtime proposals ultimately
will have to survive strict judicial scrutiny
and not merely the “peculiarly relaxed”38
First Amendment review that usually has sufficed up to now. The Supreme Court
expressed doubts about continued reliance
on scarcity and applied heightened review in
FCC v. League of Women Voters.39 In Turner
Broadcasting, the Court further acknowledged
its doubts about scarcity and emphasized the
“limited” and “minimal” control the government can exercise over broadcast programming.40 In particular, and directly relevant to
free airtime proposals, the Court emphatically noted that “the FCC’s oversight responsibilities do not grant it the power to ordain
any particular type of programming that
must be offered by broadcast stations.”41
As the constitutional guarantee of free
speech has its “fullest and most urgent application” in political campaigns,42 the government
would bear a “well-nigh insurmountable” burden43 to justify further interfering with how
broadcasters cover campaigns or provide candidates with airtime. The FCC would have to satisfy exacting scrutiny by demonstrating a compelling interest that is both narrowly tailored
and necessary to serve that interest.44 The government would have to “demonstrate that the
recited harms are real, not merely conjectural,
and the regulations will in fact alleviate those
harms in a direct and material way.”45 Mere
assertions to this effect are not enough; the government must actually demonstrate that these
conditions are met.46 The only way to do that is
to concretely establish, with clear and convincing evidence, the logical and empirical link
between each specific proposal and the compelling interest it allegedly serves while, at the
same time, showing that alternatives to the
restriction of speech are not reasonably available.47 With the plethora of alternatives avail-

of information. The new reality has been
acknowledged by courts, commentators, and
even some FCC commissioners.32 Whatever
legitimacy the concept once may have had, and
whatever some people might wish to imagine
about its continued vitality, spectrum scarcity
as a justifying rationale is now dead, if not quite
yet buried. The mere mention of “scarcity”
seems anachronistic in a digital age offering a
plethora of electronic media from broadcast to
cable to satellite to microwave to the Internet.
People who would continue to rely on a
concept of scarcity first must carefully define
the concept they would invoke—for example,
is it allocational scarcity (the demand for
broadcast frequencies exceeds supply),
numerical scarcity (without government
intervention the public would be deprived of
diverse viewpoints),33 or some other kind of
scarcity? Next they must demonstrate that
such scarcity exists to a significant and
unique degree in the media they would regulate. Then they must establish a close nexus
between the condition and the regulation it
supposedly supports.34 No plausible argument can be fashioned along those lines; only
people desperate to maintain government
regulation of broadcasting hang on to the
discredited anachronism of scarcity out of
the justifiable fear that there is nothing to
replace it to achieve the desired regulatory
end. That approach just demonstrates the
bankruptcy of such an enterprise.35
We need not replay the death of scarcity
here. It is clear that the government must look
to the digital, electronic future that already
includes broadcasting, cable, satellite,
microwave, VCRs, new telephone technologies, and the Internet—not to mention the
next revolutions sure to emerge from the laboratory—and cannot be wedded to the past.36
So, if the shibboleth of scarcity can no longer
be relied on, the central question becomes
whether the government can develop and support any other rationale that adequately justifies regulation of broadcasters—especially content-based programming regulation such as
free time proposals—under the amorphous
notion of the “public interest.” The heavy bur-
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tion off this returned analog spectrum and use
the receipts to reduce the national deficit.53 The
eventual recovery of spectrum will leave each
current broadcaster with the same slice of the
spectrum—6 MHz—it now enjoys. Nonetheless,
this approach gave rise to cries of “giveaway”
and huge corporate welfare—the “Great
American Ripoff”54—with extravagant claims
that the government simply gave away $70 billion of spectrum to current broadcasters who
are a potent lobbying force in Washington.55
Politicians such as Senator McCain now
demand that broadcasters pay this putative
debt to the public by, perhaps among many
other obligations, providing free airtime to candidates. This rhetorical appeal makes for
resounding political bombast56 but does not
justify quid pro quo public interest regulation.
First consider the notion of government
ownership of the spectrum. Electromagnetism, like gravity, is simply one of the four fundamental forces of nature. The very concept of
public ownership of the electromagnetic spectrum is meaningless and cannot by itself justify anything. The government cannot own the
spectrum any more than it can own gravity
(or, for that matter, cyberspace, which the government did have a substantial role in creating). Public ownership here is simply a trope,57
a way of stating the predetermined conclusion
in favor of government regulation, a conclusion that needs other independent support.
No one would assert government ownership
of gravity as a justification for regulation—say,
to support a federal excise tax on automobiles
for the privilege of keeping a car “on” the road.
Such an excise tax regulation might be justified in other ways, but the mere invocation of
public ownership of the airwaves—with the
corollary notion of broadcasters as public
trustees of the frequencies they are allowed to
use—adds nothing to the debate, which must
proceed on other bases.
Newspapers, as well as cable operators,
use public rights-of-way—the streets and
sidewalks—to distribute their messages.
Newspapers also use the spectrum through
satellite transmissions to gather the news
and sometimes to convey page layouts to dis-

able in the modern communications age, the
many practical difficulties with the free airtime
proposals discussed above, and the declining
importance of broadcasting in political campaigns,48 the case cannot be made.

The very concept
of public ownership of the electromagnetic
spectrum is
meaningless and
cannot by itself
justify anything.

The Quid Pro Quo Argument
Proponents of free airtime proposals
largely recognize the precariousness of continued reliance on a scarcity rationale and the
Red Lion doctrine, as well as the difficulty of
making the practical case at a heightened
level of scrutiny. Their argument therefore
shifts in an attempt to avoid those difficulties. The new approach—actually a reversion
to emphasizing an old concept—is even more
distressing as it perpetuates the outdated
and pernicious view of broadcasting as a regulated, quasi-public utility and not an important segment of the free press and one of the
great engines of our freedom and liberty.49
The current argument thus focuses on the
central premise of the 1927 Radio Act, namely government ownership of the electromagnetic spectrum, or “ether” as it was then inaccurately called. Advocates of free airtime note
that broadcasters are given a license for free
and exclusive use of a portion of the publicly
owned spectrum and are legally protected
from interference in its use. That grant is a
tremendously valuable resource for which
broadcasters are not charged. Instead, they
hold the license in trust to serve the public
interest. So, the argument goes, broadcasters
can and should be required to pay a quid pro
quo back to the public in the form of in-kind
public interest obligations, now including
the “modest” proposals for free airtime for
political candidates.
This quid pro quo analysis, that even predates the 1927 Radio Act,50 is being reinvigorated by the ongoing transition from analog to
digital television broadcasting. To achieve this
transition, as originally proposed by the FCC,51
Congress gave each current television broadcaster an additional 6 megahertz of spectrum
to establish a digital channel, conditioned on
the future surrender of each station’s analog
license.52 The government then plans to auc-
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broadcast licensees are market transferees
from original licensees,61 so this quid pro quo
argument does not apply to them, any more
than it can apply today to the successful bidder for a new license.
The transition to digital television adds
nothing to the analytically unsound quid pro
quo argument for public interest regulation or
obligations. Congress decided to give existing
analog broadcasters the first and exclusive
opportunity to develop digital television to substitute for their analog spectrum. Perhaps
Congress should have auctioned off the new
digital licenses whose recipients, having conspicuously paid up front through competitive
bids, might not be subject to the demand for
providing any public interest obligations such
as free airtime. On the other hand, it could be
argued that Congress may have known exactly
what it was doing in adopting an approach that
it thought would best “preserve and promote
the competitiveness of over-the-air broadcast
stations.”62 Conversion to digital is a very
expensive proposition for broadcasters, and
there is no guarantee they will be able adequately to recover this expense in the new, highly competitive television marketplace. There
may be no more dynamic or harder-to-predict
market than that involving telecommunications and electronic media. Not surprisingly,
the transition to digital is not going well,
prompting FCC efforts to aid the process.63
Some members of Congress also have
been concerned about the long-term economic viability of free, over-the-air television
in an increasingly competitive video marketplace in which 85 percent of television households now receive their signals from a multichannel video program distributor rather
than over-the-air broadcasting, and broadcasting’s market share of the television audience is declining precipitously.64 Indeed, concern for preserving free, over-the-air television
was a crucial component of the congressional
rationale for the cable must-carry rules. The
Supreme Court heavily relied on this rationale to barely sustain the constitutionality
of those rules.65 Thus, it could be argued that
broadcasters, both currently in analog for-

tant printing plants. News trucks burden the
streets, news racks and kiosks burden the
sidewalks, and newsprint and newspapers litter the environment. Yet none of this justifies
regulating the content of newspapers, even
though in some sense such regulation might
“improve” the papers and render a public service. Why should broadcasters, or other electronic media, be subject to content regulation any more than newspapers? The quid
pro quo argument adds nothing to the misplaced assertion of government ownership.
Until recently, successful licensees did not
pay anything for the frequency license per
se.58 But the original licensees from the early
days of radio and television did not necessarily get anything then of great present value.
Rather, what they received was exclusive use
of a previously idle and only potentially valuable resource that needed their investment,
imagination, and entrepreneurship to develop into a productive asset. Those broadcasting pioneers, allowed to air advertising to
support themselves, took all the risks of substantial, long-term investment in developing
facilities, programming, and audiences and
then provided a free, universal public good to
anyone who purchased a receiver. Some garnered the rewards of their efforts. But not all
did; any number of initial licensees faltered in
favor of more skilled successors.59
Those who did succeed satisfied the public interest as best measured by the marketplace, not by a Washington bureaucracy.
Along the way they returned huge benefits to
the public. They developed an extraordinarily important and vibrant communications
industry that enriched both the culture and
the economy of the country, helping to
define the American identity and the
American community during the 20th century.60 They created jobs and paid taxes on the
wealth they created from this previously
wholly nonproductive resource. Over the
years many broadcasters sold their licenses
through FCC-approved transfers, and their
successors presumably paid fair market value
for the licenses they acquired. Indeed, not
surprisingly, the vast majority of current
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Congress may not
impose unconstitutional conditions on the exercise of freedom of
expression.

programming generally appropriate for children, for example, is very different from a
later-imposed guideline quantifying a minimum number of hours per week of specifically defined children’s programming.68
Today’s broadcasters already operate under
reasonably narrow and well-defined requirements about selling ad time to candidates for
political office and offering equal opportunities for reply time.69 Now they are told they
should bear additional, substantial obligations regarding political campaigns.
In the future what further, amorphous
requirements will be imposed in the name of
even more payback for the alleged license discount? The “payback” for the discounted
license is neither specified by contract nor
determined in a free market. No rational
buyer would agree to an open-ended contract
under which a seller has the exclusive right to
determine at any future time how much
more a good will cost. In fact, the language of
contract and markets is not apt here. The
“seller,” Congress, determines the value of
the payback whenever it wishes at its collective whim. Thus the language of “payback” is
really just a pretext for Congress’s imposing
costly obligations on broadcasters.

mat and soon in digital format, already provide the American public with a substantial
“quid” in return for their licenses in the form
of their contributions to the economic marketplace and the marketplace of ideas.
Broadcasters created a remarkably successful
system of free, universal over-the-air television service with programming highly valued
by large segments of the public. In many
countries this service is not free, and
Congress, wishing to preserve our longstanding and highly successful system, may
have “given” broadcasters additional spectrum to induce them to undertake the expensive digital conversion without further jeopardizing their ability to compete and survive
in the new, fiercely competitive media marketplace. The “payback” to the public already
exists in the form of free, universally available
channels that exist because they serve the
public interest as best and most appropriately measured in the media marketplace.66
Still, critics persist in arguing that current
broadcasters have been given free of charge a
hugely valuable public asset and now should
be made to pay for it in kind with public
interest obligations such as free airtime for
political candidates. This is because those
critics claim that, even though broadcasters
have amply paid and repaid for their licenses
in the secondary market, broadcasters still
haven’t paid full value for them. That is, the
licenses they acquired came at a discounted
price because they were impressed with wellknown public interest obligations.67 That
discount now is to be paid back in kind in the
form of free airtime, in addition to other,
existing public interest obligations.
The ambiguity of this argument reveals its
first flaw. What is the amount of the discount and how does it compare to the value
of which public interest obligations? The
panoply of regulations of broadcasting has
waxed and waned over the years. At any time,
how could a prospective broadcaster know
what additional obligations might be
imposed in the future to rationally calculate
an appropriate “discounted” price to acquire
a license? A vague obligation to offer some

Unconstitutional Conditions
The in-kind quid pro quo argument runs
into an even more substantial constitutional
objection: Congress may not impose unconstitutional conditions on the exercise of freedom
of expression. The doctrine of unconstitutional
conditions is admittedly a somewhat uncertain
realm.70 But as Dean Kathleen Sullivan of
Stanford Law School has summarized the doctrine, “[G]overnment may not grant a benefit
on the condition that the beneficiary surrender
a constitutional right, even if the government
may withhold that benefit altogether.”71 In
application this almost surely means a newspaper could not be offered a tax credit based on a
promise not to run any editorial critical of the
president, or based on an agreement to run a
certain amount of free political ads. It suggests
that a magazine’s favorable postal rates could
not be conditioned on matters affecting con-
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tutional restriction. There was no argument in
the case that the speech ban, like the other
non-speech-related statutory restrictions, was
valid simply because it was a condition the
government imposed in the context of granting a substantial benefit and, indeed, a condition arguably directly related to the benefit.75
Rather, the government had to carry the burden of independently justifying the restriction, which it could not do even under the
relaxed First Amendment protection that
applies to commercial speech.
Republican Party of Minnesota v. White76 dealt
directly with campaign speech. The
Minnesota Supreme Court’s Code of Judicial
Conduct prohibited any candidate for election
to the state judiciary from “announc[ing] his
or her views on disputed legal or political
issues.”77 The code placed many restrictions
on the privilege of seeking or holding judicial
office. But again, the state was not allowed to
impose the ban on speech contained in the
“announce clause” simply as a condition of
this privilege. Rather, applying strict scrutiny,
the Court required the state to show that the
announce clause, even interpreted narrowly,
was specifically tailored to serve the state’s
asserted compelling interests in preserving the
impartiality, and appearance of impartiality,
of the state judiciary. The state failed that test,
and the announce clause was held to violate
the First Amendment.
Specifically in the context of broadcasting, in FCC v. League of Women Voters78 the
Court in 1984 struck down a provision
requiring public broadcast stations that
receive federal funds from the Corporation
for Public Broadcasting not to “engage in
editorializing.” Even applying only intermediate scrutiny, the majority found the statute
incompatible with the First Amendment,
rejecting the dissent’s view that Congress
could impose such a condition on the knowing receipt of public money.79
Thus the mere presence of a government
subsidy does not entail the government’s
right to control the speech supported by governmental funds. In Rust v. Sullivan80 the
Court upheld a program under which proj-

tent. The federal government may appropriate
funds from general tax revenues and provide
money to candidates to purchase political ads
in accord with the editorial discretion of the
media. This does not mean, however, that the
government may achieve results with similar
economic consequences through other means
that displace, or even appear to displace, the
press’s free exercise of editorial discretion.
While the government may license broadcasters, that does not mean it can impose any
conditions it wishes upon them in the name
of the public interest. Land may be conveyed
subject to a public easement, but a basic First
Amendment freedom, the ability to exercise
editorial discretion, cannot be granted subject to governmentally imposed conditions.72
As one court recently phrased it, “Congress
cannot make the receipt of a valuable government license contingent upon the recipient’s
surrender of its First Amendment Rights.”73
In short, the government may not put a price
on broadcasters’ free exercise of editorial discretion. Thus the notion of quid pro quo—a
conditional grant of a broadcast license—
adds nothing to the argument for free airtime, which has to find independent justification elsewhere if at all.
The important principle at stake here can
be illustrated by any number of examples, but
consider the notable silence of two Supreme
Court cases decided just last year. Thompson v.
Western States Medical Center74 involved a statutory exemption from the Food and Drug
Administration’s standard drug approval
requirements for compounded drugs, that is,
drugs that a pharmacist or doctor creates
from combinations or mixes of ingredients to
tailor a medication for an individual patient.
The exemption, however, was conditioned
upon a number of restrictions, including one
that raised First Amendment concerns, namely that the providers of such drugs refrain
from advertising or promoting particular
compounded drugs. The exemption from the
drug approval process conferred a substantial
benefit on the pharmacies that challenged the
restriction. Yet the Court held that the ban on
advertising and promotion was an unconsti-
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ers sell some time to qualified candidates for
federal office, belongs to the outmoded Red
Lion era prior to the technological explosion
of new electronic media. The Court dealt
with the First Amendment argument in only
a few paragraphs at the end of its opinion by
simply invoking Red Lion. The Court surely
stressed the importance of “enhancing the
ability of candidates to present, and the public to receive, information necessary for the
effective operation of the democratic
process”85 Even so, the Court stressed that
§ 312(a)(7) merely “creates a limited right to
‘reasonable’ access” for which the broadcaster may charge and which is subject to considerable broadcaster discretion.86 But in the
digital age of a plethora of communications
media, the heavy burden would rest with proponents of free airtime to demonstrate, and
not merely assert, that their proposals to
commandeer broadcast time free of charge,
on top of the equal opportunities provisions
of § 315 and the affirmative access rights in
§ 312(a)(7), are both necessary for, and the
least speech-restrictive way of achieving, this
objective. At the same time, since there is no
longer a meaningful constitutional distinction among the different forms of news
media, this argument will somehow have to
avoid the logical conclusion, which the Court
surely would not accept, that all media of
mass communication could be similarly
commandeered. That would be, to say the
least, a daunting task.

ects receiving federal family planning funds
were forbidden to discuss abortion with
patients. The Court rejected the argument
that this restriction on speech was an impermissible condition—viewpoint discrimination—attached to a federal subsidy. But, as
the Court has explained in Legal Services Corp.
v. Velazquez,81 this result in Rust depended on
the fact that, pursuant to a federally funded
program, the government was simply controlling its own speech, its own message, and
its own program. In contrast, when a governmentally subsidized program seeks to facilitate private speech, not to promote a governmental message, the government cannot
impose similar conditions on that speech.
The Court made precisely this distinction in
Velazquez in finding unconstitutional restrictions imposed on lawyers receiving federal
funds from the Legal Services Corporation,
restrictions that prevented lawyers representing indigent clients from challenging in
court the validity of existing welfare law.
Indeed, the Court in Velazquez relied in part
on two public broadcasting cases in explaining that the traditional private nature of the
speech or medium in question—the lawyer
speaking on behalf of his or her private client
and the broadcaster exercising its own editorial discretion—precludes the government
from influencing that speech or medium.82
Whether a federally mandated program for
free airtime for candidates is viewed as a condition imposed on the general “subsidy” to
broadcasters from the grant of a broadcast
license itself, or as a specific limitation on the
terms of the license granted, neither can support the intrusion on private broadcasters’
editorial discretion. As the Court put it in
Velazquez, “Congress cannot recast a condition
on funding as a mere definition of its program
in every case, lest the First Amendment be
reduced to a simple semantic exercise.”83
Many people rely on the “CarterMondale” case, CBS v. FCC,84 as precedent to
support free airtime mandates, but that decision does not alter the above analysis. That
1981 case, upholding a statutory requirement in 47 U.S.C. § 312(a)(7) that broadcast-

The Taxation Argument
Proponents of free airtime might hope to
avoid constitutional difficulties by categorizing
their proposals as merely a tax on broadcasters,
for there is nothing in the First Amendment
that immunizes the media from generally
applicable business and economic regulation,
including taxation.87 The mandate for broadcasters to devote a minimum amount of time
to specific campaign-oriented programming
could not be so characterized, but perhaps the
contribution of in-kind vouchers, or certainly
the “spectrum usage fee,” might be portrayed as
merely an unobjectionable tax. Yet, such a tax
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on a segment of the press could not escape
strict scrutiny.
Cable operators pay a franchise fee to their
municipalities for the burden they place on
public rights-of-way by installing, maintaining,
and using their systems. Similarly, a spectrum
management fee imposed on all broadcasters
and tied to supporting a necessary, minimal
governmental role in spectrum allocation and
management might be constitutionally uncontroversial. The Court has even upheld the extension of a generally applicable sales tax to one
segment of the mass media (cable).88 But a free
airtime tax does not fit under any of these categories; rather, it is a special tax applicable to
broadcasters and broadcasters alone. It lacks
the political constraint on taxation available
when a tax applies to a broad constituency.89 If
such a tax could be imposed, it would provide
all too handy a lever, through potential rate
adjustments, for indirect government coercion
of all sorts of broadcast programming from
campaign coverage to children’s television to
indecency control.90 The threat posed to First
Amendment interests by such a tax would
require that it survive strict scrutiny.91
But the free airtime tax is even worse, for
it is not just a tax but a targeted tax coupled
with a subsidy for a very particular class of
speakers and for a very particular content of
speech. If the government imposed a true
and appropriate spectrum management fee
on all broadcasters, placed the proceeds in
general government revenues, and then
decided to subsidize political campaigns
with grants of money from all tax revenues,
there might not be a constitutional problem.
Although government subsidies for speech
are not free of First Amendment concerns,
there is considerably more flexibility for government action here than with direct regulation of speech.92 But a subsidy supported
simply by a highly specialized and localized
tax is not a subsidy;93 it is speech compulsion
that violates the First Amendment. As the
Court recently articulated this principle, “We
have not upheld compelled subsidies for
speech in the context of a program where the
principle object is speech itself.”94

If public financing of political campaigns,
in whole or in part, is a good idea, the burden
of achieving that public benefit should be
spread among the public at large and not disproportionately imposed on radio and television broadcasters.95 Politicians might like to
posture that they are extracting a payback for
the public from recalcitrant and ungrateful
broadcasters. But willingness to pay when
the means to pay are available offers a good
measure of perceived worth; the “public
interest” should not have to depend on a
seemingly costless appropriation from commercial broadcasters.96 Taxpayers at large are
the intended beneficiaries of subsidies for
political ads, and taxpayers can insist on
appropriate governmental accountability for
such use of their tax dollars. The government
should not seek to deflect responsibility for
such ads by making it appear that funding is
coming from commercial broadcasters at no
cost to the public.
The Fifth Amendment
Broadcasters certainly own the tangible
assets of their stations. Since the 1927 Radio
Act, however, the cardinal principle of government regulation of broadcasting has been
that broadcasters may use the portion of the
spectrum in which they are granted licenses
“for limited periods of time,” but they have
no ownership rights in the spectrum itself.
Rather, ownership and control of the spectrum, to the extent these concepts make
sense, are reserved to the government.97 Since
broadcasters lack an explicit ownership interest,98 some observers believe a regulation
such as free airtime for candidates could not
constitute a taking of broadcasters’ property
requiring just compensation under the Fifth
Amendment.
But the matter is not so simple. The Fifth
Amendment’s Takings Clause states that “nor
shall private property be taken for public use
without just compensation.” The Supreme
Court has interpreted this provision to “bar
Government from forcing some people alone
to bear public burdens which, in all fairness
and justice, should be borne by the public as a
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whole.”99 Free airtime proposals, however, do
precisely that: they transfer the burden of supporting political campaigns from backers and
supporters of candidates who in “all fairness
and justice” should provide their support.
These proposals then place the burden not on
the public at large (the next best “fair and just”
source of support) but rather on commercial
broadcasters, a small and select subset of the
public who have no particular reason to financially support politicians and who should be
left free to cover political campaigns according
to their own, independent editorial discretion.
Free airtime proposals thus violate at least the
spirit, if not also the letter, of the Fifth
Amendment.
Broadcasters’ bundle of rights in their
licenses has been increasing substantially in
recent years. The privileges of a current
licensee go well beyond those of earlier generations. Initial licenses for exclusive use of
specified frequencies by analog commercial
broadcasters now are granted by auction
with a strong expectation of renewal.100
Indeed, the statutory “limited” time of a
license is becoming practically indefinite,101
and the license now is essentially freely transferable.102 The substantial deregulation of
broadcasting in the last few decades103 has
further increased the property rights broadcasters now enjoy in their licenses. And the
easing of structural, ownership regulations
the FCC is currently considering104 most likely will accelerate this trend in which broadcasters, formally mere licensees, in fact on a
practical, functional basis effectively own
rights in the spectrum. Thus the substantial
bundle of rights modern broadcasters now
enjoy in their licenses easily comprises “property” for purposes of Fifth Amendment
analysis of regulatory takings.105
The test the Court applies to determine
whether just compensation is required for
such regulatory takings of property, however,
is far from straightforward. The classic, if
Delphic, pronouncement is Justice Holmes’s
“general rule” that “while property may be
regulated to a certain extent, if regulation
goes too far it will be recognized as a tak-

ing.”106 Thus the Court has acknowledged
that, with few exceptions, regulatory takings
analysis requires “essentially ad hoc, factual
inquiries” and cannot proceed according to
any “set formula.”107 In this analysis, any
claims about the weighty public benefits of a
free airtime program would encounter difficulties similar to those involved in establishing the sufficiency of the state interest under
First Amendment analysis.
One key factor in evaluating a regulatory
taking is to ask whether the government regulation of property interests “frustrate[s] distinct
investment-backed expectations.”108 That is
exactly what free airtime for candidates would
do. By mandating free airtime for candidates
the government would be commandeering
access to an audience to induce viewers to
watch what the state thinks they ought to
watch. This audience is what, in fact, the government program would be targeting. But an
audience has to be earned by someone having
something to say that other people want to
hear and watch. Over the years broadcasters
have been rather successful in creating and
developing their audiences by satisfying the
public interest in programming as best measured in the marketplace. Broadcasters then sell
their audiences to advertisers—political candidates and others—to sustain their business.
Government usurpation of such transactions,
especially to the proposed tune of $750 million
every two years, would not only interfere with
but destroy reasonable investment-backed
expectations.109 Since broadcasters through
their programming have created their audiences, it is singularly inappropriate and illegitimate, on both First and Fifth Amendment
grounds, for government to appropriate and
redirect those audiences in the name of the
public interest.
As Justice Holmes admonished long ago,
“[A] strong public desire to improve the public
condition is not enough to warrant achieving
the desire by a shorter cut than the constitutional way of paying for the change.”110
Whatever merit a public subsidy for political
advertisements on television might have should
be measured by the public’s willingness to visi-

12

over the government. All told, the price of
free airtime for political candidates would be
far too great.

bly and directly fund that subsidy. Such subsidy
may not be achieved through an unconstitutional, forced transfer of wealth, disguised as
regulation, imposed on broadcasters.

Notes

Conclusion

1. The first “shoe,” the Bipartisan Campaign
Reform Act of 2002, Pub. L. No. 107-155, 116
Stat. 81 (Mar. 27, 2002) (BCRA), a comprehensive
modification of federal election campaign law
was subject to constitutional challenge in the
United States District Court for the District of
Columbia, McConnell v. FEC, 2003 WL 2010983
(May 1, 2003), and now is heading for expedited
Supreme Court review pursuant to § 403(a) of
that act. Original versions of the BCRA included
a provision for free airtime for candidates, but
that provision was removed to allow passage of
the legislation. See www.cnn.com/transcripts/
0207/06/rs.00.html (interview with Sen. John
McCain, July 6, 2002).

As Justice Stewart once noted, “There is
never a paucity of arguments in favor of limiting the freedom of the press.”111 Some people find compelling the “public interest”
arguments advanced for requiring broadcasters to follow a government-ordained scheme
of airing political campaign ads and bearing
the financial cost of doing so. But, as the
Supreme Court has noted, “[T]he ‘public
interest’ standard necessarily invites reference to First Amendment principles.”112 And
that involves not only the interests of broadcasters as speakers but also the public’s preeminent interest in a free and unfettered
press, not one managed by a government
agency even for ostensibly good purposes.
A free press does not buy its freedom
through content-based “paybacks” mandated by the government. The “payback” is serving the needs and interests of listeners and
viewers by earning success in the marketplace. That, in turn, depends crucially on the
media maintaining both actual and perceived independence from the government
and the credibility that can come only from
such independence.113 Journalists routinely
go to great lengths, and often endure personal sacrifice and opprobrium, to protect their
independence and legitimacy.114 And the
American public’s reliance on the media is
never more important than in times of
uncertainty and crisis such as the present.115
Especially in such circumstances, it would be
exceedingly foolish to compound the considerable practical and constitutional problems
with free airtime proposals by casting broadcasters into a forced deal with the government on an issue as sensitive as the campaigns of political candidates. That would
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broadcasters’ traditional role as “watchdogs”
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