Eleventh Amendment Sovereignty:
Much Ado about Nothing?
James E. Bond

The Supreme Court’s decision in Nevada v. Hibbs' is the latest
skirmish in the current Supreme Court’s bitter internecine battle
over the constitutional scope of a state’s sovereign immunity. That
battle is but the most recent phase in a two-hundred-year war over
the appropriate, respective roles of the state and national govern-
ments in America’s compound republic. That war dominated the
debate over the ratification of the Constitution, fueled the Civil War,
pitted the Reconstruction radicals against the defiant apologists for
the Old South, underlay the seventy-five-year political struggle
between increasingly conservative Republicans and ever more pro-
gressive Democrats that ended in the triumph of the New Deal;
and it continues to divide those who prize individual liberty and
advocate limited government from those who favor group rights
and demand the regulatory state. One might plausibly argue that
the history of America is largely the history of this war between
these partisans over whether the national government or the states
should dominate the making of public policy.”

The battle over the constitutional scope of a state’s sovereign
immunity began quietly enough thirty years ago. Only three years
after his confirmation as an associate justice, Rehnquist, in a lonely
dissent, articulated the theoretical basis for the Court’s current sover-
eign immunity doctrine, which seeks to preserve the constitutional
prerogatives of the states. Objecting to his brethren’s acquiescence
in the federal government’s imposition of wage and price controls
on the states, Rehnquist acknowledged that the Union was indestruc-
tible but questioned whether the states were any longer indestructi-
ble; and he asserted that the states had an “affirmative defense

!Nevada v. Hibbs, 123 S. Ct. 1972 (2003).
2JamEs Brycg, THE AMERICAN COMMONWEALTH (1896).
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against a congressional act that infringed their retained sover-
eignty.””” He also explained a practical reality that would be repeat-
edly emphasized in subsequent cases: “/[W]here the Federal Govern-
ment seeks not merely to collect revenue as such, but to require the
State to pay out its moneys to individuals at particular rates, not
merely state revenues but also state policy choices suffer.””* An
important prerogative of state sovereignty is deciding how to spend
its tax revenues, and interference with the exercise of that prerogative
necessarily circumscribes the state’s power to implement its pub-
lic policies.

Four years later in Nevada v. HallP Rehnquist again unfurled the
banner of sovereign immunity, arguing that ““‘unconsenting states
are not subject to the jurisdiction of the Courts of other states.”® This
time he was not alone. Chief Justice Burger joined his dissent, and
the “Sovereign Immunity Cavalry”” was born.

Not until 1996, however, did Chief Justice Rehnquist rally a major-
ity to his crusade to protect the states’ sovereign immunity from
an intrusive, overbearing national government. From 1996 through
2002, the Court decided a series of 5-to-4 cases in which the majority
protected and arguably expanded the states’ sovereignty immunity.’
Each case involved plaintiffs who sued under a congressional act
that authorized them to sue in state court for remedial damages
caused by the state’s violation of the act’s guarantees. In each case,
the five-person majority uttered the same battle cry: “Not without
the State’s consent.” The Chief Justice forcefully and succinctly artic-
ulated the point in Seminole Tribe of Florida v. Florida,® declaring that
“the Eleventh Amendment prevents congressional authorization of
suits by private parties against unconsenting States.””

*Fry v. United States, 421 U.S. 542, 544 (1975).
*Id. at 545.

*Nevada v. Hall, 440 U.S. 410 (1979).

°Id. at 437 (Rehnquist, J., dissenting).

’Seminole Tribe of Florida v. Florida, 517 U.S. 44 (1996); Florida Prepaid Postsecond-
ary Education Expense Board v. College Savings Bank, 527 U.S. 627 (1999); College
Savings Bank v. Florida Prepaid Postsecondary Ed. Expense Bd., 527 U.S. 666 (1999);
Alden v. Maine, 527 U.S. 706 (1999); Kimmel v. Florida Board of Regents, 528 U.S.
62 (2000); Board of Trustees of University of Alabama v. Garrett, 531 U.S. 356 (2001).

8Seminole Tribe, 517 U.S. 44 (1996).
91d. at 53 (1996).
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In Nevada v. Hibbs, however, the Chief deserted his troops. Leaving
Justices Kennedy, Scalia, and Thomas to warm their hands around
the perhaps flickering federalism campfire, Rehnquist and his law
school classmate Justice O’Connor joined the ““Anti-Sovereign
Immunity Four” to hold that Congress could in some circumstances
authorize damage suits against state governments even though the
state had expressly refused to waive its sovereign immunity.

Does the Court’s Opinion Clarify the Scope of a State’s
Sovereign Immunity?

Before Nevada v. Hibbs, the black letter law of sovereign immunity
seemed clear, if controversial. Basically, the ““Sovereign Immunity
Cavalry” argued that the Eleventh Amendment was intended by
those who framed and ratified it to guarantee each state sovereign
immunity, including immunity from suit by its citizens unless it
waived that immunity. As Justice Kennedy observed in Alden v.
Maine, “[States] are not relegated to the role of mere provinces or
political corporations. . .."”* That pronouncement is consistent with
James Madison’s broader description of the states’ retained sover-
eignty in Federalist No. 45: “[The] powers reserved to the several
States will extend to all objects, which, in the ordinary course of
affairs concern the lives, liberties and properties of the people; and
the internal order, improvement and prosperity of the State.”*! More-
over, the specific constraints on state sovereignty contained in Sec-
tion 10 of Article I of the Constitution impliedly presuppose the
existence of state sovereignty at least as broad as Madison acknowl-
edges in No. 45.

Notwithstanding Chief Justice Stone’s cavalier dismissal of the
Tenth Amendment as a mere ““truism,”’’? that amendment would
also seem to confirm Madison’s original understanding of a state’s
sovereign immunity. Madison was, after all, the author of the Bill
of Rights, which was intended in part to assuage anti-federalist
concerns that the new Constitution would strip the states of their
sovereignty. During the ratification debates Madison had empha-
sized that the powers of the national government were few and

0Alden v. Maine, 527 U.S. 706, 715 (1999).
"THE FEDERALIST NO. 45 (MADISON) 241.
2United States v. Darby 312 U.S. 100, 124 (1941).
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defined, while state governments enjoyed many and often undefined
powers.]3 So, too, did his ardent nationalist collaborator Alexander
Hamilton, who denied that the federal courts would have any power
to breach the sovereign immunity of a state, which he described as a
preexisting right of state governments." More particularly, Hamilton
insisted that ““[i]Jt is inherent in the nature of sovereignty not to be
amenable to the suit of an individual without its consent.”””®

Consequently, the “Sovereign Immunity Cavalry”” have insisted
over the last seven years that Congress can abrogate the states’
retained sovereign immunity only if it is validly exercising its Four-
teenth Amendment enforcement power, and then only if it expressly
states that it intends to abrogate the states” immunity. The Court
enunciated the governing test for evaluating the validity of a con-
gressional attempt to abrogate a state’s sovereign immunity in the
exercise of its power to enforce the guarantees of the Fourteenth
Amendment in City of Boerne v. Flores."® Boerne involved a challenge
to the 1993 Religious Freedom Restoration Act, which prohibited the
states from “‘substantially burden[ing]” the free exercise of religion
unless the states could demonstrate that the burden furthered a
““compelling state interest”” by the ““least restrictive means.”’"” Relying
on the Act, a San Antonio church challenged a historic preservation
regulation that prohibited it from enlarging its chapel. One might
have predicted that the conservative majority, which has been gener-
ally more sympathetic to the claims of the religious than was the
Warren Court, would have blessed Congress’s deferential acquies-
cence to the interests of the religious. One would have been wrong.

While conceding that Congress had broad enforcement powers
under Section 5 of the Fourteenth Amendment, the Court majority,
per Justice Kennedy, worried that acquiescence in its exercise here
would permit Congress to define the substantive scope of the Four-
teenth Amendment. If Congress could define the substantive scope
of the rights guaranteed in Section 2, it is difficult to conceive of
a principle that would limit congressional power.”*®

BTHE FEDERALIST NO. 81 (HAMILTON) 423.
“d.

51d.

Boerne, 521 U.S. 507 (1997).

71d. at 515-6.

BId. at 529.
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Although ostensibly interested in policing Congress’s power, the
Court majority was also determined to protect its own power. The
Religious Freedom Restoration Act (RFRA), which was passed unan-
imously in the House and 93 to 7 in the Senate, intended to overrule
the Court’s prior decision in Employment Division Department of
Human Resources v. Smith."” Congress could not do that. Perhaps a
constitutional amendment could. But absent that, the Court alone
determined the scope of constitutional rights: ‘[t]he power to inter-
pret the constitution . .. remains in the judiciary.”” Moreover, the
Court insisted that the scope of any remedy had to be “congruent
and proportional” to the nature of the violation, a standard that is
a gloss on Congress’s Article I, Section 8 “necessary and proper”
authority to implement its Article I powers.

John Marshall would have been proud. The Boerne rule echoed
the proclamation of Marbury v. Madison that ‘[i]t is emphatically the
province and duty of the judicial department to say what the law
is”?" and his oft-repeated declaration in McCulloch v. Maryland that
so long as “‘the end be legitimate . .. [and] within the scope of the
constitution . . . all means which are appropriate and plainly adopted
to, which are not prohibited, but consist with the letter and the spirit
of the constitution, are constitutional.”’?

Nevada v. Hibbs may nevertheless confuse the clarity of the Court’s
prior sovereign immunity doctrine because the ““Sovereign Immu-
nity Cavalry” (the Chief Justice and Justices Kennedy, O’Connor,
Scalia, and Thomas) split. To the surprise of some Court-watchers,
the Chief and Justice O’Connor joined the “’Anti-Sovereign Immu-
nity Four” in finding no sovereign immunity bar to a citizen suing
his state in federal court, at least where certain constitutional rights
are at stake. This potential confusion is compounded by the fact that
Rehnquist’s opinion for the Court appears to reflect only Justice
O’Connor’s and his judgment, and the rule of the case is thus difficult
to discern.

The ’Anti-Immunity Four” clearly repudiate the Court’s opinion
even as they concur in its result. Justice Souter emphasized, for

¥ Employment Division 494 U.S. 872 (1990).

Xd.

!Marbury v. Madison, 5 U.S. 137, 177 (1803).
ZMcCulloch v. Maryland, 17 U.S. 316, 420 (1819).
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example, that the same result would follow from the reasoning of
the dissenting positions of Justices Breyer, Stevens, and himself in
prior sovereign immunity cases. He stated, ““I join the Court’s opin-
ion here without conceding the [principles of those] dissenting opin-
ions.”” Justice Stevens, concurring separately, scornfully asserted
that ““the plain language of the Eleventh Amendment poses no bar-
rier”” to Congress’s abrogation of Nevada’s sovereign immunity
because the state’s defense was ““based on what I regard as the
second [judge made] Eleventh Amendment.”* In other words, the
Amendment—by its own terms—simply does not apply to suits
involving a state and its own citizens. The ““Anti-Sovereign Immu-
nity Four” thus adhere in Hibbs to their consistent position that the
Eleventh Amendment embodies a concept of sovereign immunity
no broader than that a state may not be dragged into federal court
by a citizen of another state or a foreign state.

It is consequently the disagreement among the “Sovereign Immu-
nity Cavalry” that is critical to deciding whether Nevada v. Hibbs
clarifies or confuses the preexisting law. The scope and nature of
their disagreement can only be understood in light of the facts of
the case. The critical facts are undisputed. In 1993 Congress passed
the Family and Medical Leave Act (FMLA),” granting eligible
employees up to 12 weeks of unpaid leave annually for, among
other reasons, a ““serious health condition” suffered by an employ-
ee’s parent, spouse, or child. FMLA grants aggrieved employees a
private right of action “against any employer (including a public
agency) in any Federal or State court of competent jurisdiction.””*
Congress adopted FMLA to eliminate gender discrimination in the
workplace.

Nevada, however, had enacted a gender-neutral family leave pol-
icy. Indeed, Mr. Hibbs had received 500 days leave under the state
act. Insisting that FMLA gave him yet more leave time, he refused
to return to work after he was warned, following a state hearing on
his claim, that he would lose his job if he did not. Following his

BHibbs, 123 S. Ct. at 1984 (Souter, J., concurring).
#Id. at 1985 (Stevens, J., concurring in the judgment).
%29 US.C. § 2601.

%29 US.C. § 2617(a)(2).
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termination, Mr. Hibbs sued to vindicate his rights in Nevada’s
Federal District Court.

While all the justices who wrote opinions appeared to agree that
Congress had the authority to pass FMLA under its power to regulate
interstate commerce, the Court’s controlling precedents made it clear
that Congress’s Commerce Clause powers did not include the
authority to abrogate a state’s sovereign immunity. Consequently,
Congress rested its authority to impose FMLA upon the states on
its power under Section 5 of the Fourteenth Amendment to enforce
the substantive provisions of Section 1, which prohibit the states from
(1) abridging the privileges or immunities of citizens and (2) denying
persons the equal protection of the laws and due process of law.
Thus, the issue before the Court was the scope of Congress’s enforce-
ment powers under Section 5 of the Fourteenth Amendment. More
particularly, the question was whether Congress’s abrogation of
Nevada’s sovereign immunity was a “proportional and congruent
remedy”” for a persistent pattern of gender discrimination in the
workplace.

This phrasing of the issue highlights the two determinative ques-
tions in Hibbs. First, what factual predicate must Congress establish
to justify abolition of a state’s sovereign immunity in the exercise
of its Section 5 enforcement powers? Chief Justice Rehnquist dwelled
at length on the evidence Congress weighed in reaching its conclu-
sion that the states had engaged in a persistent pattern of gender
discrimination in the workplace. He concluded that “the States’
record of unconstitutional participation in, and fostering of, gender-
based discrimination in the administration of leave benefits is
weighty enough to justify the enactment of prophylactic § 5
legislation.”?

The Chief Justice explained that his rejection of analogous congres-
sional justifications in Board of Trustees v. Garrett® and Kimmel v.
Board of Florida Regents® reflected the different nature of the interest
Congress sought to protect in Hibbs. In Garrett and Kimmel Congress
had sought to protect the aged and the disabled, neither of whom
belongs to a “protected” class. In Hibbs it sought to protect women

YHibbs, 123 S. Ct. at 1981.
BGarrett, 531 U.S. 356 (2001).
¥ Kimmel, 528 U.S. 62 (2000).
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and men from discrimination based on their gender, which the Court
recognized in United States v. Virginia® as a “’semi-suspect’”” and thus
“protected”” class.

Normally, the significance of the distinction between the general
run of legislative classifications and semi-suspect and suspect classi-
fications is that the Court scrutinizes more carefully the govern-
ment’s regulation of the latter two classes to ensure, in the case of
semi-suspect classifications, that the classification serves “important
governmental objectives” in a manner “‘substantially related to the
achievement of those objectives.”

Here, however, the significance of the nature of the class subject
to regulation appears to be that the Court will give greater deference
to Congress’s judgment that it must abrogate a state’s sovereign
immunity to protect a semi-suspect (or, one presumes, a suspect)
class from discriminatory state legislation. In any case, Chief Justice
Rehnquist was satisfied that Congress had met its evidentiary
burden:

Congress responded to this history of discrimination by abro-
gating States’ sovereign immunity in Title VII of the Civil
Rights Act of 1964, 78 Stat. 255, U.S.C. § 2000e-2(a), and we
sustained this abrogation. . . . But state gender discrimination
did not cease. It can hardly be doubted that ... women still
face pervasive, although at times more subtle, discrimination
... in the job market. According to evidence that was before
Congress when it enacted the FMLA, States continue to rely
on invalid gender stereotypes in the employment context,
specifically in the administration of leave benefits. Reliance
on such stereotypes cannot justify the States gender discrimi-
nation in this area. The long and extensive history of sex
discrimination prompted us to hold that measures that differ-
entiate on the basis of gender warrant heightened scrutiny;
here . . . the persistence of such unconstitutional discrimina-
tion by the States justifies Congress’ passage of prophylactic
§ 5 legislation.™

The majority’s apparent deference to congressional fact-finding may

mitigate Judge Noonan's fear that the “proportional and congruent”
test invites the justices to usurp the role of Congress and substitute

O United States v. Virginia, 518 U.S. 515 (1996).
3 Hibbs at 1978-9.
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